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OP 

THE  STATE  OF  IOWA, 

AT 

DBS  MOINES,  MAY  TERM,  A.  D.    1891, 

IN  THE  PORTY-FIPTH  YEAR  OP  THE  STATE 


Henbt  Knapp,  Appellant,  v..  C.  Gt.  Gbeenwood  et  al.y 

Appellees. 

Mechanic's  Lien:  ostensible  owner:  construction  op  statute: 
FORECLOSURE.  One  holding  a  power  of  attorney  to  buy  and  sell  real- 
estate  for  another,  and  until  the  sale  thereof  to  rent  the  same,  or  Uy 
ocenpy  continuously  himself,  and  to  hold  the  same  in  all  respects  as  if 
he  was  the  absolute  owner  thereof,  is  an  owner  within  the  meaning  of 
section  10,  chapter  100,  of  the  Laws  of  the  Sixteenth  General  Assem- 
bly ;  and  where  such  a  person  purchased  a  town  lot,  and  took  a  deed 
in  the  name  of  his  principal,  but  such  deed  wKs  not  recorded,  and 
material  was  sold  to  the  agent  for  the  construction  of  a  house  thereon, 
under  the  representation  that  he  was  building  the  same  to  occupy 
himself,  and  he  did  afterwards  so  occupy  it,  and  was  supposed  by 
the  furnisher  of  the  material  to  be  the  owner,  h^ldf  that  the  party  sup- 
plying said  materials  was  entitled  to  a  mechanic's  lien  therefor,  and 
to  have  the  same  foreclosed  against  said  property  as  against  the  actual 
owner  thereof. 

Appeal  from  Mills  District  Court. — Hon.  Gborge 

Carson,  Judge. 

Tuesday,  May  26, 1891. 
Vol.  83—1  ( 1 ) 


Knapp  v.  Greenwood.  [83  Iowa 


Action  to  quiet  title  to  certain  real  estate.  There 
was  a  decree  for  the  defendants,  and  the  plaintiff 
appeals .  — Affirm  ed. 

H.  C.  WatUnSj  for  appellant. 

E.  B.  Woodruff  and  L.  W.  BosSy  for  appellees. 

Granger,  J. — The  issues  involve  the  title  to  lot 
12,  block  19,  in  the  town  of  Silver  City,  Mills  county, 
Iowa.  On  the  twenty-eighth  day  of  July,  1885,  the 
defendant  Terrell,  then  sheriff  of  Mills  county,  made 
to  the  defendant,  James  A.  Prazier,  a  deed  of  said 
premises,  which  was  the  result  of  a  sale  in  pursuance 
of  a  foreclosure  judgment  of  a  mechanic's  lien  in  a  suit 
in  which  the  defendant,  C.  G.  Greenwood,  was  plain- 
tiff, and  I.  H.  Bouton  was  defendant. 

The  mechanic's  lien  (foreclosed)  was  for  lumber 
sold  by  Greenwood  to  Bouton  and  used  in  the  erection 
of  a  house  on  the  lot  in  question.  The  plaintiff 
Knapp  was,  and  is,  a  resident  of  Cayuga  county,  New 
York.  I.  H.  Bouton  was  his  agent,  holding  a  written 
power  of  attorney  to  buy  and  sell  for  him  real  estate  in 
Iowa.  In  pursuance  of  such  authority  in  May,  1881, 
Bouton  purchased  of  one  Wing  lots  10,  11  and  12,  the 
latter  being  the  lot  in  question,  and  Wing  made  a  deed 
thereof  to  Knapp,  which  he.  Wing,  was  permitted  to 
retain  as  security  for  an  unpaid  balance  of  the  purchase 
money  of  twenty-five  dollars,  which  was  paid,  and  the 
deed  surrendered  in  the  winter  of  1884-1885  to  L. 
Bouton,  son  of  I.  H.  Bouton.  The  latter  placed  the 
deed  in  the  recorder's  office,  without  payment  of  the 
fee  for  recording,  and  it  remained  without  record  until 
July,  1886,  when  I.  H.  Bouton  paid  the  fee,  and  it 
was  recorded. 

After  the  purchase  of  the  lots  in  May,  1881,  I.  H. 
Bouton  bought  of  Greenwood  the  lumber  used  in  con- 
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structing  the  house.  Greenwood  then  understood  that 
Bouton  owned  the  lots,  and  Bouton  said  he  was 
building  the  house  to  occupy  himself ;  he  was  moving 
in  from  the  country,  and  was  going  to  practice  law. 
The  building  was  erected,  and  I.  H.  Bouton  moved 
int^  and  occupied  it  until  he  left  the  state,  and  went  to 
Cayuga  county,  New  York.  This  power  of  attorney 
(omitting  unimportant  parts)  is  as  follows: 

^^Know  All  Men  by  These  Presents:  That  I,  Henry 
Knapp,  unmarried,  of  Cayuga  county,  state  of  New 
York,  have  made,  constituted  and  appointed  and  by 
these  presents  do  make,  constitute  and  appoint,  Isaac 
H.  Bouton,  of  Mills  county,  state  of  Iowa,  my  true  aud 
lawful  attorney  for  me,  and  in  my  name,  place  and 
stead,  to  enter  into  and  take  possession  of  aU  such 
lands,  tenements,  hereditaments,  or  real  estate  whatso- 
ever in  Mills  county,  state  of  Iowa,  to  o«r  which  I  am  or 
may  be  in  any  way  entitled  or  interested,  and  to  grant, 
bargain  and  sell  the  same,  or  any  part  or  parcel  thereof 
for  such  sum  or  price,  and  on  such  terms  as  to  him 
shall  seem  meet,  and  for  me  and  my  name  to  make, 
execute,  acknowledge  and  deliver  good  and  sufficient 
deeds  and  conveyances  for  the  same,  either  with  or 
without . covenants  of  warranty;  and  until  the  sale 
thereof  to  let  and  demise  the  said  real  estate  for  the  best 
rent  that  can  be  procured  for  the  same,  or  to  occupy  con-- 
iinuously  himself  and  to  hold  the  same  in  all  respects  as 
if  he  was  the  absolute  owner  of  the^  same.  He  shall  also 
have  power  to  purchase  additional  lands  for  me,  and  to 
execute  mortgages  in  my  name  for  me,  and  to  collect, 
recover  and  receive  all  sums  of  money  which  shall 
become  due  and  owing  to  me  by  means  of  such 
bargain  or  sale,  or  lease  and  demise.  Giving  and 
granting  to  the  said  Isaac  H.  Bouton,  my  said  attorney 
in  fact,  full  power  and  authority  to  do  and  perform  all 
and  every  act  and  thing  whatsoever  requisite  and  nec- 
essary to  be  done  in  and  about  the  premises,  as  fuUy, 
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to  all  intents  and  purposes,  as  I  might  or  could  do,  if 
personally  present. '^ 

The  erection  of  the  building  on  the  lot  was  at  the 
time  known  to  the  plaintiff  by  notice  from  Bouton. 
The  plaintiff  seeks  to  avoid  the  foreclosure  judgment, 
and  the  sale  made  in  pursuance  thereof,  on  the  ground 
that  he  was  not  a  party  to  the  proceeding  and  that 
he  is  not  bound  by  the  acts  and  conduct  of  I.  H. 
Bouton. 

We  think  a  few  facts  practically  conceded  lead  to 
a  correct  disposition  of  this  case.  Having  in  view  the 
facts,  that  by  the  power  of  attorney  the  plaintiff  gave  to 
Bouton  the  right  in  regard  to  the  real  estate  ' '  to  rent  the 
same,  or  to  occupy  continuously  himself,  and  to  hold 
the  same  in  all  respects  as  if  he  was  the  owner  of  the 
same ; ' '  and  then  giving  and  granting  to  '  ^  him  ♦  •  ♦ 
full  power  and  authority  to  do  and  perform  all  and  every 
act  and  thing  whatsoever  requisite  and  necessary  to  be 
done  in  and  about  the  premises  as  fully,  to  all  intents 
and  purposes,  as  I  might  or  could  do  if  personally 
present ;  '^  and,  also,  that  the  plaintiff  knew  that  Bouton 
had  erected  the  building,  and  was  using  the  same,  we 
are  brought  to  the  point  to  consider  the  particular 
facts  urged  against  the  validity  of  the  judgment  and 
sale.  The  plaintiff  was  not  a  party  to  the  foreclosure 
proceeding.  That  proceeding  was  on  the  theory  and 
supposition  that  Bouton  was  the  owner  of  the  lot.  He 
had  been  residing  in  the  country,  was  moving  into 
town,  and  under  the  undisputed  evidence  constructed 
the  building  for  his  own  immediate  use,  and  there  is 
no  pretense  in  the  record  that  such  use  was  not 
authorized  by  the  plaintiff.  The  plaintiff's  deed  had 
been  kept  from  the  record,  and  Bouton,  being  in  pos- 
session, was  the  ostensible  owner,  and  the  material  was 
furnished  under  a  belief  that  he  was  the  dcttial  owner. 
It  is  beyond  dispute  that  the  building  was  made  for 
the  immediate  use  of  Bouton,  though  perhaps  ulti- 
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mately  for  the  plaintiff.  Under  that  state  of  facts 
Bouton  was,  for  the  purpose  of  a  mechanic's  lien 
thereon,  the  owner.  By  section  10,  chapter  100,  Laws 
of  the  Sixteenth  General  Assembly,  it  is  provided: 
"Every  person  for  whose  immediate  use  or  benefit 
any  building,  erection,  or  other  improvement  is  made 
•  *  *  shall  be  included  in  the  word  ^  owner '  thereof. ' ' 
Code,  section  2130,  gives  the  lien  by  virtue  of  a  contract 
with  the  "owner''  of  the  land.  It  wiU  thus  be  seen  that 
"  owner  "  is  not  of  necessity  one  who  has  a  legal  or  equi- 
table title,  but  one  for  whose  immediate  use  or  benefit 
the  improvement  is  made,  Bouton  comes  clearly  within 
this  provision  of  the  statute,  and  the  case  exemplifies  the 
wisdom  of  the  law,  as  without  it  Greenwood  would  have 
been  denied  his  lien,  for  by  the  transaction  between  thtf 
plaintiff  and  Bouton  the  actual  ownership  was  unknown. 
See  JSstabrook  v.  Biley,  81  Iowa,  479.  The  foreclosure 
judgment  was  small,  and  it  is  to  be  regretted  that  prop- 
erty of  much  greater  value  should  be  sacrificed  in 
payment.  But  this  does  not  seem  to  have  been  the 
fault  of  the  defendants. 

Both  Knapp  and  Bouton,  at  the  commencement  of 
the  foreclosure  suit,  were  in  New  York,  and  the  service 
was  by  publication,  and  it  is  said  that  Bouton  had  no 
actual  knowledge  of  its  pendency.  That  fact  would 
not  defeat  the  judgment.  The  judgment  was  by 
default,  and  the  law  fixes  the  time  and  terms  of  open- 
ing such  a  case  for  retrial.  There  is  reason  to  believe 
there  was  not  as  much  anxiety  to  investigate  the  merits 
of  the  foreclosure  suit,  as  there  is  to  avoid  the  judg- 
ment by  this  kind  of  a  proceeding.  The  record  shows 
that  after  the  expiration  of  the  period  of  redemption 
the  defendant  Frazier  was  willing  to  permit  redemp- 
tion, which  was  refused  or  neglected. 

There  are  no  controlling  equities  on  behalf  of  the 
plaintiff.     The  judgment  below  is  affiemed. 


6  CoNSOL.  Tank-Line  Co.  v.  Hunt.     [83  Iowa 


83 

6 

101 

103 

^  — 

a3 

ft 

117 

aoo 

J  83 

6 

118 

186 

The  Consolidated  Tank-Line  Company,  Appellant,  v. 

W.  H.  Hunt,  Appellee. 

Property  Exempt  from  Eixecution:  constructiok  of  statute: 
TEAM:  LABORER.  One  who  is  the  head  of  a  family,  and  who  is 
engaged  in  the  sale  of  oils  at  retail  from  a  tank  wagon,  which  is  some- 
times driven  by  himself,  and  sometimes  by  his  minor  son,  and  who 
also  makes  sales  from  a  storeroom  where  his  oils  are  stored,  but  who 
makes  tl^e  greater  part  of  his  sales  from  the  wagon,  and  earns  his 
living  thereby,  is  a  laborer,  who  habitually  earns  his  living  by  the 
use  of  a  team  and  wagon,  within  the  meaning  of  section  3072  of  the 
Code,  and  is  entitled  to  hold  such  team  and  wagon  exempt  from  execu- 
tion. 

Appeal  from  Page  District  Court. — ^Hon.  H.  E.  Deemeb, 

Judge, 

Tuesday,  May  26,  1891. 

Appellant  brought  an  action  to  recover  for  oils 
sold  to  the  defendant,  and  obtained  an  attachment 
which  was  levied  on  a  team,  harness  and  oil  wagon. 
The  defendant  moved  the  court  to  discharge  the 
attached  property,  and  assigned  as  reasons  therefor  the 
following:  **The  said  team  and  harness  and  oil  wagon 
is  the  only  one  owned  by  the  defendant ;  that  defendant 
is  a  married  man,  and  the  head  of  a  family,  and  resided 
in  Clarinda,  Page  county,  Iowa;  that  said  team, 
harness  and  wagon  is  the  only  one  owned  by  defendant, 
and  the  only  one  by  which  defendant  habitually  earns 
a  living  for  his  family.  It  is,  therefore,  exempt  under 
the  law,  as  is  more  fully  shown  by  aflfidavits  hereto 
attached  marked  ^A'  and  *B'  and  made  a  part 
hereof/'  AflSdavits  were  filed  in  support  of,  and 
against,  the  motion,  upon  a  consideration  of  which  the 
court  below  sustained  the  motion,  and  from  that  order 
the  plaintiflf  appeals. — Affirmed. 
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W.  W.  Morsman,  for  appellant. 

Clark  (&  Hill  and  J.  B.  Goody  for  appellee. 

Gbangeb,  J. — The  testimony  gives  support  to  the 
following  facts :  That  the  def endent  is  a  resident  of 
Page  county,  Iowa,  a  married  man,  and  the  head  of  a 
family,  that  prior  to  March,  1889,  he  was  engaged  in 
selling  oils  and  gasoline  at  Clarinda,  Iowa;  that  after 
that  he  was  engaged  in  a  retail  trade  of  those  articles, 
having  a  place  of  business  known  as  headquarters  in 
the  back  room  of  a  building  on  the  north  side  of  the 
square  in  Clarinda;  from  these  ''headquarters"  for  a 
time  he  delivered  his  sales  in  an  ordinary  wagon,  and 
afterwards  from  the  wagon  in  suit,  known  as  a  ''tank 
wagon."  The  wholesale  trade  was  discontinued  June 
27,  1889,  for  which  trade  his  oils  had  been  stored  near 
the  depot.  After  the  discontinuance  of  the  wholesale 
trade,  his  oils  for  the  retail  trade  were  stored  at,  and 
delivered  from,  the  "headquarters."  A  few  sales  were 
made,  including  the  delivery,  at  the  headquarters ;  but 
the  general  business  was  carried  on  by  orders  being  left 
at  headquarters  to  be  filled  about  the  city  from  the 
t^ank  wagon,  and  in  some  cases  cans  would  be  set  out 
by  the  customers,  and  these  were  also  filled  from  the 
wagon.  At  times  the  oils  would  be  paid  for  at  head- 
quai-ters,  but  generally  at  the  place  of  delivery.  The 
team  for  the  purpose  of  delivering  the  oils  was  some- 
times driven  by  the  defendant  in  person,  and  sometimes 
by  his  minor  son,  sixteen  years  of  age.  At  times  both 
were  with  the  team.  The  evidence  favors  the  view  that 
most  of  the  time  the  son  was  with  the  team,  and 
delivered  the  oils,  but  performed  such  service  for  his 
father. 

The  oils  were  received  at  headquarters  in  quantities 
of  from  three  to  five  barrels  at  a  time.  The  team, 
harness  and  wagon  were  used  by  the  defendant  in  this 
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business,  and  the  business  is  the  defendant's  means  of 
earning  a  living.  The  appellant  insists  that  the  facts 
do  not  sustain  the  action  of  the  court.  His  counsel 
states  his  view  of  the  law  in  these  words :  "In  my 
judgnient  the  right  has  been  clearly  defined  by  statute, 
and  under  the  statute,  in  order  to  maintain  the  exemp- 
tion, the  debtor  must  show  that  he  is  a  teafnster  or 
other  laborer y  who  by  his  personal  t^e  of  the  property 
habitually  earns  his  living. '^ 

The  statute  to  be  construed  is  as  follows:  ''If  the 
debtor  is  a  resident  of  this  state,  and  is  the  head  of  a 
family,  he  may  hold  exempt  from  execution  the  follow- 
ing property :  *  *  *  the  horse  or  team  ♦  •  •  the  wagon 
or  other  vehicle,  with  a  proper  harness  or  tackle,  by 
the  use  of  which  the  debtor,  if  a  physician,  public  officer, 
farmer,  teamster  or  other  laborer,  habitually  earns  his 
living.''  It  is  conceded  on  authority  that  the  statute  is 
to  receive  a  liberal  construction.  It  would  be  a  grave 
disregard  of  the  concession  were  we  to  hold  to  the  view, 
claimed  by  the  appellant,  that  because  the  team  was 
driven  by  the  son,  though  for  the  father,  the  debtor, 
he  is  not  within  the  provisions  of  the  law  as  to  exemp- 
tions. Let  us  suppose  one  who  is  a  laborer  or  teamster 
and  earns  his  living  by  the  personal  use  of  his  team  is 
disabled,  we  wiU  say,  totally,  and  a  minor  son,  by  the 
use  of  a  team,  supports  the  family.  Will  it  be  said 
that  the  owner,  if  a  debtor,  loses  his  right  of  exemp- 
tion! Confining  ourselves  to  the  literal  definition  of 
the  word  ''laborer"  or  "teamster"  as  quoted  in  argu- 
ment, such  a  result  might  follow.  But,  looking  to  the 
law,  and  the  purposes  of  its  enactment,  there  is  no 
difficulty  in  saying  that  such  a  case  is  clearly  within  its 
purview,  and  that  the  debtor  would  come  within  the 
statutory  meaning  of  the  word  "teamster"  or 
"laborer."  If  a*  widow,  who  is  the  head  of  a  family, 
and  also  a  debtor,  owns  a  team ,  by  the  use  of  which 
her  living  is  supplied,  may  she  be  divested  of  this 
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means  of  earning  a  living  merely  because  she  does  not 
La  person  perform  the  labor  of  dri\dng  the  team? 
These  plain  propositions  pave  the  way  to  clearly 
observe  the  legislative  purpose. 

It  is  strenuously  urged  that  the  defendant  is  not  a 
teamster  nor  laborer,  but  a  merchant,  and,  as  such,  is 
not  entitled  to  the  exemption.     It  is  true  the  defend- 
ant is  engaged  in  a  small  way  in  the  sale  of  merchan- 
dise.   He  has  a  back  room  of  a  building,  used  more 
for  storage  than  for  any  other  purpose,  which  is  a  base 
of  supplies  for  his  deliveiy  system  or  business,  and  the 
business  is  carried  on  mainly  by  the  use  of  the  team, 
and  it  is  manifest  that,  without  the  use  of  the  team,  he 
has  no  business  to  supply  a  living ;  for  he  says  that  the 
profits  of  completed  sales  at  the  headquarters  would 
not  pay  his  rent.     Any  person  thus  engaged  in  receiv- 
ing and  distributing  oils  must  be  said  to  be  a  laborer. 
He  ^^ifl  one  who  labors  in  a  toilsome  occupation.  ^^     The 
use  of  the  team  is  necessary  to  carry  on  the  occupation, 
and,  hence,  if.  the  occupation  supplies  his  living,  he 
earns  his  living  by  the  use  of  his  team.     That  the  living 
is  not  whoUy  so  earned  is  not  material.     The  same 
exemption,  upon  the  same  conditions,  is  made  to  the 
physician,  public  officer  and  farmer,  in  which  cases, 
it  will  be  readily  understood  that  the  use  of  the  team 
would  be  but  an  aid  to  the  profession  or  calling.    If  a 
physician  may  have  the  exemption  as  an  aid  to  the 
business  of  his  profession  by  which  he  obtains  a  living, 
why  may  not  the  laborer,  one  who  chops  the  wood  in 
the  forest,  or  quarries  the  rock  from  the  hillside,  to  be 
put  by  the  use  of  a  team  on  the  market,  to  supply  his 
Kving,  have  the  same  protection?     The  fact  that  the 
laborer  utilizes  his  efforts  in  the  way  of  an  independent 
rather  than  a  dependent  business  should  not  operate  to 
his  disadvantage.     This  is  the  situation  of  the  defend- 
ant.   It  he  employed  another  to  do  the  work  of  receiv- 
ing the    oils,    replenishing  the  tank  and  deliverine: 
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about  the  city,  the  employe  would  without  quee- 
tion  be  a  laborer.  The  defeudant  is  not  less  sa 
merely  because  he  directs  and  owns  the  business^ 
besides  performing  the  labor. 

The  district  court  must  have  found  from  the  evi- 
dence that  the  defendant  was  within  the  statutory 
meaning  a  teamster  or  laborer,  and  that  finding  is 
conclusive  upon  us,  unless  the  record  affirmatively 
shows  the  court  in  error,  and  we  do  not  think  it  does. 
The  case  of  Boot  v.  Gay,  64  Iowa,  399,  supports  our 
conclusion.    Affibmed. 


88    10  Pebby  Johnson,  Appellant,  v.  Zeli  Gbimmingeb, 

Appellee. 


Intozicatinff  Liquors:  sale  to  minor:  damages:  liek  upok  real. 
E8TATE :  KNOWLEDGE  OF  AGENT.  Where  a  lessee  of  real  estate  used  the 
same  for  a  saloon,  which  was  open  and  notorious,  and  of  so  disorderly  a 
character  as  to  attract  ruffians,  and  a  stabbing  affray  occurring  therein 
was  published  in  two  daily  papers  of  the  town,  and  the  husband  of 
the  owner  of  the  premises  collected  the  rents,  and  looked  after  the 
property  for  her,  held,  that  the  owner  was  chargeable  with  notice 
of  the  sale  of  intoxicating  liquors  upon  said  premises  contrary  to  law, 
and  that  the  plaintiff,  having  recovered  a  judgment  against  the  saloon 
keeper  on  account  of  the  unlawful  sale  of  liquors  to  a  minor  upon 
said  promises,  was  entitled  to  have  the  same  established  as  a  lien^ 
upon  said  real  estate. 

Appeal  from  Keokuk  Superior  Court. — Hon,  Henby 

Bank,  Jb.,  Judge. 

Tuesday,  May  26,  1891. 

Action  in  chanoeiy  to  enforce  a  judgment  recov- 
ei'od  by  the  plaintiff  against  one  Clary,  for  selling  intox- 
icating liquoi's  to  the  plaintiff's  minor  son,  and  to 
declare  it  a  lien  against  the  real  estate  occupied  by 
Clary  as  a    saloon,  when  he    sold  the    intoxicating 
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liquors  to  the  minor.     Upon  a  trial  on  the  merits,  the 
plaintiff's  petition  was  dismissed. — Beversed. 

J,  lb .  Smith  J  for  appellant. 

D.  F.  Miller  J  Sr.y  for  appellee. 

Beck,  C.  J. — I.  The  petition  alleges  the  recovery 
of  the  judgment,  and  the  occupancy  of  the  real  estate 
by  the  saloon  keeper  when  the  liquors  were  sold,  and 
the  knowledge,  on  the  part  of  the  defendant,  of  the  sale 
of  intoxicating  liquors  on  the  premises  contrary  to  law. 
The  answer  denies  the  allegations  of  the  petition,  and 
alleges  that  the  defendant  sold  the  real  estate  after  the 
judgment  sought  to  be  enforced  in  this  case  was  ren- 
dered. The  defendant  presents  a  cross-claim,  based 
upon  the  allegations  that  the  suit  is  brought  with 
malice,  and  without  probable  cause. 

II.  The  action  is  triable  in  this  court  de  novo. 
There  is  no  question  as  to  the  facts  of  the  recovery  of 
a  judgment  against  Clary,  and  that  he  occupied  the 
real  estate  sought  to  be  subjected  to  the  judgment 
when  the  liquors  were  sold  to  the  minor.  The  point  of 
dispute  is  the  knowledge  of  the  defendant  herein  of  the 
use  of  the  property  for  the  illegal  sale  of  the  intoxicat- 

i  ing  liquors. 

III.  In  our  opinion  the  evidence  is  ample  to  estab- 
hsh  the  defendant's  knowledge  so  as  to  charge  his 
property  with  the  judgment  recovered  by  the  plaintiff. 
The  saloon  was  open  and  notorious,  and  so  disorderly 
as  to  attract  ruffians.  An  affray  resulting  in  the  stab- 
bing of  one  of  the  rowdies  engaged  in  it  was  noticed 
in  two  daily  papers,  and  the  particulars  stated,  and  the 
name  of  the  owner  of  the  saloon,  and  its  number  was 
given.  The  defendant  lived  in  the  city,  and,  we  infer, 
not  far  from  the  saloon.  Her  husband  collected  rent  for 
her,  and  looked  after  the  property.  He  without  doubt 
knew  all  about  the  character  of  the  saloon,  and  that 
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intoxicating  liquors  were  unlawfully  sold  in  it.  It  is 
true  he  testifies  he  was  not  his  wife's  agent.  He  declares 
in  his  evidence,  '^I  wasn't  her  (plaintiff)  agent.  I 
was  her  husband,  and  I  go  and  do  anything  for  her.^' 
He  signed  his  name  to  a  receipt  for  rent,  and  looked 
after  the  property.  The  defendant  never  denied  her 
husband's  authority  as  agent,  and  does  not  deny  it  in 
her  e\ddence.  His  denial  of  his  agency  is  rather  of 
the  legal  conclusion  than  of  the  fact.  He  admits  the 
service  rendered  for  his  wife  in  connection  with  the 
property,  and  declares  that  they  were  rendered  not  as 
an  agent,  but  as  a  husband.  He  may  possibly  be  igno- 
rant of  the  fact  that  a  husband  may  be  a  wife's  agent, 
and,  when  he  acts  as  such  with  her  consent,  she  will  be 
liable  therefor,  and  chargeable  with  notice  which  he 
had  of  matters  pertaining  to  the  subject  of  his  agency. 
There  is  no  evidence  supporting  the  defendant's  cross- 
demand.  In  our  opinion,  the  court  below  ought  to 
have  granted  the  relief  prayed  for  by  the  plaintiff. 

The  decree  dismissing  the  plaintiff's  petition  is 
reversed,  and  the  cause  is  remanded  for  a  decree  in 
accord  with  this  opinion,  or  at  the  plaintiff's  option 
such  a  decree  may  be  entered  here.     Reversed. 


Joy,  Wright  &  Hudson,  Trustees,  Appellees,  v.  The 
Security  Fire  Insurance  Company,  Appellant. 

^    iil      1.     Fire  Insurance:  loss:  value  op  property:  burden  op  proop. 

5L-1SII  The  provisions  of  section  3,    chapter  211,    Acts  of  the  Eighteenth 

2  5^7  General  Assembly,  that  in  any  action  upon  a  policy  of  insurance  for 

^ — JJI  the  loss  of   any  building  insured   "the  amount  stated  in  the  policy 

lOoWJI  shall  be  received  as  prima  facie  evidence  of  the  insurable  value  of  the 

83    12  property  at  the  date  of  the  policy,"  have  no  application  to  cases  of  the 

11?—'^  loss  of  personal  property. 

2.     :  :  .     In  an  action  upon  an  insurance  policy  to 

recover  for  the  loss  of  personal  property  insured,  proof  of  the  price  at 
which  the  owner  offered  to  sell  the  property  within  two  weeks  preced- 
ing the  fire  is  competent  on  behalf  of  the  defendant  as  tending  to  show 
the  market  value  of  the  property  destroyed. 


^-  "I- 
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Appeal  from    Woodbury  District   Court. — Hon.  0.  H. 

Lewis,  Judge. 

Wednesday,  May  27,  1891. 

The  plaintiJffs  are  trustees  of  John  Hahne  for 
certain  of  his  creditors.  The  defendant  company 
issued  to  John  Hahne  its  policy  of  insurance  against 
loss  on  certain  classes  of  property,  consisting  of  house- 
hold goods  and  other  articles  of  personal  property  in  a 
certain  building  in  Sioux  City.  The  property  was  in 
part  destroyed  by  fire  on  the  ninth  day  of  February^ 
1885,  and  the  policy  was  assigned  to  the  plaintiflEs. 
This  action  is  to  recover  thereon.  The  cause  was  tried 
to  a  jury  that  returned  a  verdict  for  the  plaintiffs,  and 
from  a  judgment  thereon  the  defendant  appeals. 
Beversed. 

B.  W.  Barger,  for  appellant. 

Joy,  Hudson,  Call  £  Joy  and  (7.  L.  Wright,  for 
appellees. 

Granger,  J. — ^I.  Assignments  based  on  the  action 
of  the  court  in  excluding  evidence  make  it  important 

that  we  determine  a  question  as  to  the 
'  ance:  i^:       burdou  of  proof .     The  appellees  contend 

Talae  of  prop-     _  ^ 

eny:^burden  of  that    uudcr    the  statutory  provision  the 

amount  stated.in  the  policy  is  prima  facie 
the  amount  of  the  loss.  The  verdict  in  this  case  is  for 
the  amount  stated  in  the  policy,  eleven  hundred  and 
seventy-three  dollars.  The  statute  on  which  the  claim 
is  based  is  chapter  211,  Acts  of  the  Eighteenth  General 
Assembly,  section  3,  which  provides: 

"In  any  suit  or  action  brought  in  any  court  in  this 
state  on  any  poUcy  of  insurance  against  the  company  or 
association  issuing  the  policy  sued  on  in  case  of  the  loss 
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of  any  building  so  insured,  the  amount  stated  in  the 
policy  shall  be  received  as  prima  facie  evidence  of  the 
insurable  value  of  the  property  at  the  date  of  the  policy: 
provided,  nothing  herein  shall  be  construed  to  prevent 
the  insurance  company  or  association  from  showing  the 
actual  value  at  the  date  of  the  policy  and  any  deprecia- 
tion in  the  value  thereof  before  the  loss  occurred: 
provided,  further,  such  insurance  company  or  associa- 
tion shall  be  liable  for  the  actual  value  of  the  property 
insured  at  the  date  of  the  loss,  unless  such  value 
exceeds  the  amount  stated  in  the  policy ;  and  in  order 
to  maintain  his  action  on  the  policy  it  shall  only  be 
necessary  for  the  assured  to  prove  the  loss  of  the 
building  insured,  and  that  he  has  given  the  company  or 
association  notice  in  writing  of  such  loss,  accompanied 
by  an  affidavit  stating  the  facts  as  to  how  the  loss 
occurred." 

The  language  of  the  section  precludes  a  belief  that 
the  intention  was  that  the  policy  should  be  prima  facie 
evidence  of  the  value  of  the  personal  property  destroyed 
by  fire  for  at  least  two  reasons:  First y  because  the 
section  does  not  in  terms  so  provide ;  and,  second ^  that 
no  reasons  exist  for  giving  to  a  doubtful  statute  such  a 
construction.  Looking  to  the  section  and  the  parts 
thereof  where  the  policy  has  a  prima  fade  effect,  and 
we  see,  first,  that  it  is  as  to  the  insurable  value  of  the 
property,  and  it  says:  ^^In  case  of  loss  of  any  building 
so  insured  the  amount  stated  in  the  policy  shall  be 
received  as  prima  facie  evidence  of  the  insurable  value 
of  the  property  at  the  date  of  the  policy. ''  Then, 
again,  speaking  of  the  liability  of  the  company  for  the 
actual  value  at  the  time  of  loss,  and  what  the  plaintiff 
must  prove,  having  by  the  policy  shown  the  insurable 
value,  he  must  * 'prove  the  loss  of  the  building  insured." 
No  other  language  in  the  section  indicates  a  prima  facie 
effect  of  the  policy ;  and  it  seems  to  us  quite  conclusive 
that  it  was  not  designed  to  have  that  effect  in  cases  of 
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loss  of  personal  property,  but  of  buildings,  as  expressed 
in  the  section.  In  most  cases  of  loss  of  personal 
property  insured  the  difficulty  of  the  companies  assum- 
ing  the  burden  of  showing  the  actual  value  at  the 
time  of  loss  would  be  great,  if  not  impossible.  Take 
insurance  upon  stocks  of  goods,  from  which  sales  are 
continually  made,  and  additions  made  thereto ;  insur- 
ance upon  hay  and  grain,  the  value  and  quantity  of 
which  changes  rapidly  from  use,  sales  and  other  causes ; 
and  in  fact,  personal  property  quite  generally,  and  it 
will  be  readily  seen  that  such  a  rule  would  be  attended 
with  too  great  difficulties  to  believe,  in  the  absence  of 
language  quite  unmistakable,  that  the  legislature  so 
intended. 

II.     The  policy  contains  this  provision:     * 'Fraud, 
false  swearing,  misrepresentation  or  any  concealment 

of  or  omission  to  make  known  a  material 
fact  on  the  part  of  the  assured,  whether  in 
applying  for  this  insurance,  or  in  the  proofs  of  loss,  or 
otherwise,  shall  render  this  policy  and  any  renewal 
thereof  void. ' '  Several  defenses  are  pleaded  to  the  cause 
of  action,  and,  among  them,  that  Hahne,  in  his  proofs 
of  loss,  falsely  and  fraudulently  misrepresented  the 
value  of  the  property  insured ;  the  defendant  averring 
that  the  actual  value  of  the  property  was  but  four  hun- 
dred dollars,  while  in  the  proofs  of  loss  it  is  represented 
as  of  the  actual  cash  value  of  eighteen  hundred  dollars. 
The  averments  also  put  in  issue  the  value  of  the  property 
as  aflEecting  the  amount  of  recovery  on  the  policy.  John 
Eauffman  was  a  witness  for  the  defendant,  and  testified 
that  about  two  weeks  before  the  fire  he  had  a  talk  with 
Hahne  about  buying  the  property.  He  was  then  asked 
this  question:  **Now  you  may  state  whether  or  not  he 
made  you  an  offer  to  sell  you  that  property  at  that 
time, — ^two  weeks  before  the  fire, — and  what  the  offer 
was.''  After  giving  testimony  as  to  certain  articles,  he 
was  again  asked:     ''What  did  Mr.  Hahne  ask  you  for 
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that  hotel  furniture  and  building,  aud  all  contents  of 

the  hotel  as  it  stood  there!"     The  witness  also  testified 

that,  he  was  present  at  Mr.  Lutz's  office  when  one 

:  was  trying  to  buy  the  property  of  Hahne,  and 

owing  questions  were  asked:     "Do  you  know 

r.  Hahne  offered  to  take  for  the  hotel  furniture, 

and  beds,   table-ware,  and  all  that  sort  of 

Did  Mr.  Hahne  tell  Mr.  Rossuek  what  the 

r  was  worth  at  that  timet    A.    Yes,  sir.     Q. 

latitwas." 

jwers  to  these  questions  were  excluded  on  objee- 
r  the  plaintifE  on  the  ground  that  they  were 
letent,  immaterial  and  no  measure  of  damages." 
k  the  court  erred  in  sustaining  the  objections. 
>ellees'  contention  as  to  this  point  is:  "It  is 
t  a  man  sells  bis  property  for,  what  prices  may 
ited  by  pressing  circumstances  or  illness,  or 
her  reasons.  His  offer  can  no  more  be  used 
him  than  it  can  be  nsed  for  him  if  he  had  had 
'  price  tendered  him."  The  property  in  ques- 
isisted  of  old  or  second-hand  furniture,  the 
price  of  which  it  is  usually  very  difficult  to 
I.  It  cannot  be  said  to  have  a  fixed  market 
nd  we  think  that  the  price  for  which  it  was 
)y  the  owner  is  at  least  competent  evidence  to 
dered  by  the  jury.  If  such  an  offer  is  accepted, 
[  seem  quite  conclusive  that  the  property  was 
le  amount  [of  the  offer.  If  not  accepted,  it 
a  evidence  tending  te  show  that  the  property 
worth  more  than  that  for  which  it  was  offered, 
to  be  assumed  in  the  absence  of  proof  that  the 
8  "dictated  by  pressing  circumstances,"  or  for 
lasons  that  might  render  the  proof  of  such  an 
no  avail;  but.  if  such  "circumstances"  exist, 
y  be  shown,  and  thus  give  to  the  testimony  the 
0  which  it  is  entitled.  2  "Wood  on  Insurance, 
Hersey  v.  Insurance  Co.,  27  N.  H.  149.    Other 
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testimony  of  a  like  import  was  also  refused,  which  we 
need  not  separately  notice. 

We  do  not  think  it  necessary  to  consider  other 
assignments,  and  the  judgment  is  beyeksed. 
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Dennis  Waggoner  et  ah^  Appellees,  v.  Jerome  Mann 

et  aZ.,^ Appellants, 

1.  Tax  Title:  fraud  of  agent:  limitation  op  actions.  Where  an 
agent,  having  money  o£  his  principal  in  hi9  hands  for  the  payment  of 
taxes  npon  lands  which  were  the  subject  of  his  agency,  permitted  the 
same  to  be  sold  for  taxes,  and  afterwards  took  an  assignment  of  the 
certificate  of  sale,  and  in  due  course  of  time  received  a  tax  deed 
thereto,  held,  that  the  fraud  of  the  agent  was  not  such  as  would  arrest 
the  running  of  the  statute  of  limitations,  and  that  an  action  com- 
menced more  than  five  years  after  the  execution  of  the  tax  deed  was 
barred  under  the  provisions  of  section  902  of  the  Code. 


2.    :   SALE  TO  COUNTY  OFFICER:   VALIDITY.    A  Sale  of  lands  for 

taxes  to  the  clerk  of  the  board  of  supervisors  for  the  benefit  of  the 
county  is  not  void  under  the  provisions  of  section  775  of  the  Revision 
of  1860. 

Appeal  from  Jackson  District  Coiirt. — ^HoN.  Andrew 

HowAT,  Judge. 

Wednesday,  May  27,  1891. 

Action  in  chancery  to  quiet  the  title  of  certainr 
lands  in  the  plaintiff.  There  was  a  decree  granting  the 
relief  prayed  for  in  the  petition,  from  which  the  def end-^ 
ants  appeal. — Affirmed. 

Peck  (&  House  and  D.  A.  Wynkoopy  for  appellants.. 

Ellis  &  McCoy y  William  Graham  and  W.  C\. 
Gregory y  for  appellees. 

Beck,  C.  J. — ^I.    Under  the  pleadings,  original  and 
amended,  which  need  not  be  set  out  or  recicea,  the 
Vol.  83— 2 
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1.  Tax  titie:  plaintiffs  claim  title  to  the  land  under  tax 
if^uSoi^o?*'  deeds  and  a  sheriff's  deed.  Defendants 
actions.  claim  as  heirs  of  Richard  Mann,  who  died 

in  1855.  He  held  the  fee-simple  title  to  the  land,  and 
devised  a  life-estate  therein  to  his  wife,  Eliza  Mann, 
who,  in  1858  or  1859,  intermarried  with  one  Spicer,  and 
removed  from  the  state,  and  never  afterwards  returned. 
It  is  alleged  in  the  defendants'  answer  and  cross-bill 
that  she  died  in  1881.  We  discover  no  evidence  show- 
ing the  date  of  her  death,  further  than  that  a  witness 
for  the  defendant  testifies  that  he  first  heard  of  it  in 
1883  or  1884.  January  3,  1865,  a  treasurer's  tax  deed 
for  the  land  was  executed  to  John  Van  Horn,  and 
recorded  on  the  same  day.  It  is  executed  under  and 
pursuant  to  a  tax  sale  made  December  2,  1861,  to 
^^F.  Scarborough,  for  Jackson  county."  The  deed 
recites  that  the  certificate  of  sale  was  assigned  by 
•'^F.  Scarborough,  clerk  of  the  board  of  supervisors,"  to 
Booth  and  Graham,  November  3,  1863,  who  soon  after 
assigned  it  to  Van  Horn.  The  lands  consisted  of  a  quar- 
ter and  an  eighth  of  a  section  in  different  sections  not 
contiguous.  The  tax  deed  does  not  show  that  the  land 
was  sold  in  separate  parcels,  nor  the  separate  price  for 
which  each  was  sold.  Three  other  tax  deeds  for  parts 
of  the  land  were  subsequently  executed  upon  tax  sales 
had  after  the  sale  upon  the  tax  deed  first  referred  to 
was  executed.  These  sales  and  deeds  need  be  no  more 
particularly  referred  to,  as  we  find  the  consideration 
thereof  is  not  necessary  in  order  to  decide  the  case. 

In  1860  one  Sanford  brought  an  action  in  attach- 
ment against  Eliza  Spicer,  to  whom  a  life-estate  in  the 
lands  had  been  devised  as  above  recited,  and  caused  her 
interest  to  be  levied  upon.  A  judgment  was  recovered 
in  the  action,  and  the  lands  were  sold  in  1860  to 
William  Graham,  who  assigned  the  sheriff's  certificate 
to  Van  Horn,  and  a  sheriff's  deed  was  made  to  him  for 
the  land,  June  5,  1865.    Van  Horn  conveyed  the  land 
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varranty,  dated  October  2,  1865,  and  filed 

the  same  month,  to  Isabel,  who  by  deed  of 

xecut^d  in  1868,  conveyed  the  land  to  John 

Dennis  Waggoner,  the  plq,intiff.     Bash  is, 

rdianship,  and  is  represented  in  the  case  by 

lian,  Manderschied.      The  defendants  make 

-wer  a  cross-bill,  and  pray  that  the  treasurer's 

.^  be  declared  void,  or  to  have  been  executed  for 

and  benefit  of  defendants,  iJpon  grounds  which 

.stated  hereafter ;  that  the  plaintiffs  be  required 

>unt  to  the  defendants  for  the  rents  and  profits 

land ;  that  their  title  be  quieted,  and  that  they 

flowed  such  other  and  further  relief  as    equity 

ires.     They  allege  that  Van  Horn  was  Mrs.  Spicer's 

.t,  and  had  abundance  of  money  in  his  hands  to 

the  taxes  for  which  the  land  was  sold,  and  it  was 

duty  to  pay  them ;  and  that  the  tax  sales  and  deeds 

le,  therefore,  fraudulent  and  void.     Other  grounds 

objection  to  the  tax  sales  and  deeds  last  made  are 

ated,  but,  as  we  leave  these  sales  and  deeds  out  of  the 

lew  we  take  of  the  case,  these  objections  need  not  be 

liseussed.     In  addition  to  the  objection  just  stated  as 

ijoing  urged  against  all  of  the  tax  sales  and  deeds,  the 

defendants  insist  that  the  one  first  made  is  fraudulent, 

illegal  and  invalid,  for  the  reason  that  the  land  wasbidin 

by  the  clerk  of  the  board  of  supervisors  for  the  county ; 

that  the  clerk  was  forbidden  to  purchase  land  at  tax 

sales;  and  the  county  cannot  acquire  a  tax  title.    It  is 

also  alleged  that  Van  Horn  had  an  ample  amount  of 

money  received  on  account  of  Mrs.  Spicer  in  his  hands 

when  he  bought  the  sheriff's  certificate  of  the  sale  of 

the  lands  on  the  Sanford  judgment,  which  he  should 

have  used  in  payment  of  the  judgment,  and  that  his 

purchase,  therefore,  was  fraudulent.     It  is  shown  that 

the  only  title  acquired  by  Van  Horn  upon  that  sale  was 

the  life-estate  of  Mrs.  Spicer.     By  an  amendment  to  the 

■cross-bill    the  defendants    aUege    she    died   in    1884. 
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Defendants  allege  in  this  cross-bill  that  the  plaintiffs  had 
actual  notice  of  the  infirmities  and  frauds  shown  against 
the  plaintiffs'  title.  The  plaintiffs  in  their  answer  to 
the  cross-bill  deny  the  allegations  of  fraud,  and  of  other 
matters  pleaded  against  the  validity  of  their  title,  and 
plead  the  limitations  of  Code,  section  902,  providing^ 
th^t  no  action  fo;r  the  recovery  of  real  estate  sold 
for  the  non-payment  of  taxes  shall  be  maintained, 
unless  it  be  brought*  within  five  years  after  the  treas- 
urer's deed  was  executed  and  recorded. 

II.  The  title  and  interest  acquired  by  Van  Horn, 
through  his  purchase  at  the  sheriff's  sale  under  the 
Sanford  judgment,  was  of  a  life-estate,  and  nothing 
more.  The  life-measuring  duration  of  that  estate  has 
ended,  and  the  remainderman  or  the  reversioner  takes 
the  estate,  and  now  holds  it  as  though  there  had  been 
no  life-estate,  which  now  cuts  no  figure  in  the  case, 
further  than  as  constituting  a  support  for  the  allega- 
tions of  fraud  committed  by  Van  Horn  in  failing  to  pay 
the  taxes,  and  in  acquiring  a  tax  title  while  he  had  the 
life-estate.  But  these  charges  of  fraud  can  only  be 
made  as  to  the  last  of  those  tax  deeds  and  sales.  The 
first  was  made  before  he  purchased  the  sheriff 's  certifi- 
cate of  sale  of  the  land.  The  effect  of  the  fraud  upon 
the  tax  title  under  the  first  deed  we  shall  presently  con- 
sider. We  shall  have  no  occasion  to  further  consider 
the  life-estate  at  one  time  held  in  the  land. 

III.  We  come  now  to  the  consideration  of  the 
decisive  point  in  the  case,  which  involves  the  tax  title 
acquired  by  Van  Horn  under  the  tax  sale  of  1861.  The 
sale  and  deed  are  regular,  and  it  is  not  claimed  that 
there  was  no  assessment  and  levy  of  the  taxes,  or  that 
the  taxes  had  been  paid.  The  proceedings  leading  to 
the  sale,  the  sale  itself,  and  the  deed  are  not  complained 
of;  but  it  is  alleged  that  the  sale  and  deed  are  void 
because  of  the  fraud  of  Van  Horn  in  suffering  the  land 
to  go  to  sale  while  he  was  Mrs.  Spicer's  agent,  and  had 
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her  money  in  his  hands  suflBcient  to  pay  the  taxes,  and 
because  of  the  purchase  of  the  land  by  the  clerk  of  the 
board  of  supervisors  for  the  county. 

IV.  We  shall  now  consider  the  effect  of  the 
alleged  fraud  in  the  acquisition  of  the  tax  titles.  Under 
the  prior  rulings  of  this  court,  the  statute  of  limitations 
provided  by  Code,  section  902,  is  not  arrested  by  reason 
of  fraud  of  this  character.  If  there  is  no  sale,  no  notice 
of  the  expiration  of  the  right  to  redeem,  required  by 
Code,  section  894,  no  assessment  or  levy  of  the  tax,  or 
the  tax  has  been  paid,  or  for  any  other  reason  there 
existed  no  power  or  jurisdiction  to  seU  the  land  for 
taxes,  the  sale  is  absolutely  void,  and  a  tax  deed  may 
be  assailed  on  these  grounds  after  the  period  of  limita- 
tions prescribed  by  Code,  section  902.  Case  v,  Albee^ 
28  Iowa,  277;  Hilly er  v,  Farneman,  65  Iowa,  227; 
Wilson  V.  Busselly  73  Iowa,  395 ;  Early  v.  Whittinghamy 
43  Iowa,  162;  Nichols  v.  McGlathery,  43  Iowa,  189; 
Code,  sec.  897 ;  Patton  v.  Luther,  47  Iowa,  236.  But  if 
the  tax  proceedings,  assessment,  levy  and  sale  are  irreg- 
ular, voidable  only,  as  in  the  case  of  sales  of  two  or 
more  tracts  together  for  a  gross  sum,  the  failure  to  make 
entry  of  the  delinquency  of  prior  years  and  the  like,  or 
in  any  case  there  existed  the  jurisdiction  or  power  to 
sell,  which  was  irregularly  or  defectively  exercised,  the 
limitations  of  section  902  can  be  pleaded.  Thomas  v. 
Stickle,  32  Iowa,  71 ;  Peirce  v.  Weare,  41  Iowa,  378 ; 
Bullis  V.  Marshy  56  Iowa,  747;  Griffin  v.  Bruce y  73 
Iowa,  126;  Monk  v.  Corbiny  58  Iowa,  503. 

V.  It  may  be  assumed  that  the  fraudulent  acts 
complained  of  by  the  defendants  in  the  cross-bill  are 
established  by  the  evidence  that  Van  Horn  was  the 
agent  of  Mrs.  Spicer,  and  did  have  her  money  in  his 
hands  at  the  time  of  the  acquisition  of  the  tax  title 
sufiBcient  to  pay  the  taxes,  and  in  other  respects  acted 
fraudulently,  all  of  which  was  known  to  the  plaintiffs . 
Code,  section  897,  declares  that,  if  fraud  of  the  pur- 
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chaser  be  established,  'Hhe  sale  and  title  shall  be  void.'^ 
But  the  word  ^'void,'^  in  this  connection,  has  been 
construed  by  the  court  to  mean  *^ voidable;^'  and, 
therefore,  the  fraud  of  the  purchaser  will  not  take  the 
case  out  of  the  operation  of  the  limitations  prescribed 
in  Code,  section  902.  Van  Shaack  v.  Bobbins,  36  lowa^ 
201 ;  Ellis  V.  Peck,  45  Iowa,  142. 

VI.     It  is  insisted  that  the  first  tax  sale  and  deed^ 
which  we  hold  supports  the  plaintiff's  claim  of  title, 

are  void,  under  Code,  section  885  (Revision, 

2.        ■•  sale  to  * 

*  couity  officer:  scc.   775),  wMch  dcclarcs  that  sales    of 

land  for  taxes  to  any  county  treasurer  or 
auditor  (clerk,  under  Revision,  section  775,  in  force 
when  the  sale  was  made)  ^^  shall  be  void.'^  The  word, 
in  the  connection  in  w^hich  it  is  here  used,  has  the  same 
force  and  meaning  given  to  it  in  Van  Shaack  v.  Bobbins, 
supra.  This  is  so  held  in  Ellis  v.  Peck,  45  Iowa,  112. 
See  Truesdell  v.  Green,  57  Iowa,  215,  applying  'Ellis 
V.  Peck,  Henderson  v,  Oliver,  28  Iowa,  20,  cited  by  the 
defendants'  counsel,  does  not  hold  that  a  sale  forbidden 
by  Code,  section  885  (Revision,  sec.  775),  is  abso- 
lutely void,  but  rather  supports  the  views  we  have  just 
stated.  But,  indeed,  we  are  not  prepared  to  hold  that, 
under  the  statute  just  cited,  a  clerk  or  auditor  of  a 
county  may  not,  for  a  proper  purpose,  not  connected 
with  his  own  interests,  but  to  protect  the  interest  of  the 
county,  purchase  land  at  a  tax  sale.  If  the  county,  to 
protect  a  title  to  land,  or  to  enforce  a  claim  thereon,  or 
for  any  other  proper  purpose,  acquire  a  tax  title  to  the 
land,  undoubtedly  it  possesses  the  power  and  right  to 
do  so,  through  its  clerk  or  other  officer  or  trustee. 
See  Allen  V.  Cerro  Gordo  Co.,  34  Iowa,  54;  Page  Co. 
V.  Emigrant  Co.,  41  Iowa,  115.  The  doctrines  above 
stated,  which  are  well  established  by  the  decisions  of 
this  court,  lead  to  the  conclusion  that  the  defendants' 
action,  assailing  the  validity  of  the  tax  sale  and  deed 
first  acquired,  and  considered  in  this  opinion,  is  barred 
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by  the  limitations  prescribed  by  Code,  section  902,  and 
that  the  district  court  rightly  dismissed  the  defendants' 
cross-bill,  and  granted  the  relief  prayed  for  in  the  plain- 
tiflfe'  petition. 

The    decree    of   the    court    below    is,    therefore, 

AFFIBMED. 


F.  Warnebold,  Appellee,  v.  The  Grand  Lodge  of  the 
Ancient  Order  of  United  Workmen, 

Appellant. 

1.  Mutual-Benefit  Insurance:  contract:  membership  in  two 
LODGES.  The  plaintiff's  intestate  was  the  holder  of  a  certificate  of 
membership  in  the  Germania  Lodge  in  the  Ancient  Order  of  United 
Workmen  in  which  the  plaintiff  was  named  as  the  beneficiary.  A 
division  occurring  in  the  order  on  account  of  some  requirements  of 
the  supreme  lodge,  with  which  the  then  existing  grand  lodge  and  the 
above-named  local  lodge  refused  to  comply,  another  local  was  organ- 
ized at  the  intestate's  place  of  residence,  composed  of  members  who 
adhered  to  the  supreme  lodge,  and  called  the  Evening  Star  Lodge, 
which  became  a  member  of  the  defendant  grand  lodge.  The  plain- 
tiff's intestate  united  with  the  Evening  Star  Lodge,  and  subsequently 
he  surrendered  his  certificate  to  the  defendant,  and  a  new  certificate 
was  issued  to  him.  He  also  continued  his  membership,  however,  in 
the  Germania  Lodge,  and  after  his  death  the  plaintiff  received  from 
it  the  amount  of  insurance  due  on  account  of  such  membership.  Held, 
that  the  deceased  having  made  a  new  contract  with  the  defendant 
lodge  after  the  division  in' the  order,  the  plaintiff's  right  of  recovery 
thereunder  was  not  affected  by  the  payment  made  to  her  by  the 
disloyal  lodge. 

2.     :  PAYMENT  OP  DUES:  FORPEmjRE:  ESTOPPEL.    The   deceased 

had  become  delinquent  in  the  payment  of  his  dues  to  the  Evening 
Star  Lodge,  but  no  action  was  taken  by  the  lodge  suspending  him 
from  membership,  and  before  his  death  these  dues  were  paid.  After 
his  death  the  loss  was  reported,  and  an  assessment  made  to  pay  the 
same,  in  which  he  was  stated  to  be  entitled  to  all  the  benefits  of  the 
order.  Held,  that  notwithstanding  by  the  constitution  of  the  order 
the  deceased  was  suspended  from  membership  upon  his  default  in  the 
payment  of  dues  without  any  action  being  taken  thereon,  the  defend- 
ant was  estopped  by  its  action  from  claiming  that  the  deceased  was 
not  a  member  in  good  standing  at  the  time  of  his  death. 
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3.     :  LODOB  RESOLUTION:  NOTICE.    After  the  deceased  became  a 

member  of  the  local  loyal  lodge,  but  before  the  issue  of  the  certifi- 
cate in  controversy,  the  defendant  lodge  passed  a  resolution  providing 
that  it  would  not  pay  the  beneficiary  of  any  member  who  was  affilia- 
ting with  or  paying  assessments  or  dues  to  the  disloyal  lodge,  ''unless 
such  member  shall  seVer  all  connection  with  such  rebel  grand  lodge/ ^ 
etc.  Notice  of  this  resolution  was  served  upon  the  deceased,  but  tho 
resolution  as  set  forth  in  the  notice  did  not  contain  the  clause  above 
quoted,  and  the  jury  found  specially  that  the  deceased  did  not  have 
knowledge  of  such  provision  at  the  time  he  surrendered  his  old  certif- 
icate and  received  a  new  one  from  the  defendant.  Held,  that  the 
right  of  membership  of  the  deceased  was  not  forfeited  by  continuing 
his  connection  with  the  disloyal  lodge. 

4.     :  :  :  evidence.    The  defendant  offered  to  show 

that  a  delegate  from  the  Evening  Star  Lodge  to  the  grand  lodge  at 
the  time  the  above  resolution  was  adopted  made  a  verbal  report  of 
said  resolution  at  a  meeting  of  the  former  lodge.  Held,  that  it 
appearing  that  the  deceased  was  not  present  at  such  meeting  the 
evidence  was  properly  excluded. 

5.     :  :    :    instructions.    The  court  instructed  the 

jury  that  to  make  said  resolution  binding  upon  the  deceased  it  must 
be  found  that  he  knew  and  believed  that  he  was  thereby  precluded 
from  any  affiliation  with  the  disloyal  lodge.  Seld,  that  in  view  of  the 
evidence  relied  upon  to  show  such  knowledge  the  instructions  were 
not  improper. 

Appeal  from  Scott  District  Court. --^o^.  Andrew  Howat, 

Judge. 

Wednesday,  May  27,  1891. 

The  plaintiff  is  the  widow  of  August  Wamebold, 
deceased.  She  brought  this  suit  to  recover  of  the 
defendant  the  avails  of  a  certain  policy  of  insurance  or 
benefit  certificate  issued  by  the  defendant  to  her  late 
husband  on  the  twentieth  day  of  November,  1886.  Her 
said  husband  died  on  the  twentieth  day  of  August, 
1887.  The  defendant  claims  that  said  benefit  certificate 
is  [void,  and  that  it  was  forfeited  by  reason  of  the 
failure  of  the  said  August  Warnebold  to  comply  with 
the  rules,  regulations  and  orders  required  of  members 
of  the  said  order.    There  was  a  trial  by  jury,   and  a 
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verdict  and  judgment  for  the  plaintiff.     The  defendant 
appeals.  — Affinned. 

Davison  d  Lane,  for  appellant. 

Heinz  <&  Hirschlj  for  appellee. 

RoTHROCK,  J. — I.    August  Wamebold  became  a 
member  of  Germania  Lodge  Ancient  Order  of  United 

Workmen,   at  Davenport,   in  1878.     He 
efit  insopanc©:   remained  a  member  of  said  lodge  in  good 

contract:  _.  j«i-i.         Tii  -ia,. 

membership  In  standing  uutil  his  death,  and  after  his 

4;wo  lodges.  °  ' 

decease  the  plaintiff  herein  received  the 
sum  of  two  thousand  dollars,  the  life  insurance  due  to 
the  beneficiary  by  reason  of  said  membership.  In  the 
year  1882  the  grand  lodge  of  said  order  in  this  state 
refused  to  comply  with  certain  requirements  of  an 
organization  called  the  supreme  lodge,  and  by  reason  of 
said  refusal  there  was  a  schism  or  division  of  the  order 
in  this  stat^.  The  members  who  refused  to  obey  the 
requirements  of  the  supreme  lodge,  and  those  who 
were  in  favor  of  obeying  its  mandates,  became  separate 
bodies  or  organizations.  Since  that  time  there  have 
been  two  grand  lodges  in  Iowa,  and  each  of  them  is 
sustained  by  separate  local  lodges.  Germania  Lodge 
indorsed  the  action  of  the  grand  lodge  in  refusing  to  be 
controlled  by  the  supreme  lodge.  After  the  division  or 
schism,  another  local  lodge  was  organized  at  Davenport, 
called  *' Evening  Star  Lodge.''  It  was  composed  of 
members  of  the  order  who  adhered  to  the  supreme 
lodge.  Some  of  the  members  were  in  doubt  as  to 
which  body  they  should  adhere,  and  after  joining  the 
Evening  Star  Lodge  they  continued  to  pay  their  assess- 
ments and  dues  to  the  other  body  through  the  Germania 
Lodge.  These  members  were  called  * '  double  headers. ' ' 
Warnebold  united  with  Evening  Star  Lodge  in  1884, 
and  on  the  sixteenth  day  of  November,  1886,  he  sur- 
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rendered  his  beneficiary  certificate  to  the  defendant 
herein,  and  a  new  certificate  was  issued  to  him.  This 
last-named  certificate  was  the  only  one  held  by  him  at  the 
time  of  his  death.  After  his  death  the  loss  was  reported, 
and  an  assessment  was  made  to  pay  the  same,  and  said 
Warnebold  was  named  therein  as  entitled  to  all  the 
benefits  of  the  order.  But  payment  was  refused,  and 
is  resisted  in  this  suit  upon  the  alleged  ground  that  the 
plaintiff  has  already  been  paid  the  full  amount  to  which 
she  is  entitled  by  the  other  state  organization. 

It  is  contended  that  Warnebold  at  no  time  held 
any  life  insurance  in  excess  of  two  thousand  dollars, 
and  that,  as  that  amount  has  been  paid,  there  can  be 
no  further  recovery.  We  are  cited  to  the  case  of  Bock 
V.  Ancient  Order  of  United  Workmen,  75  Iowa,  462,  as 
sustaining  this  claim.  The  cases  are  not  parallel.  In 
the  cit^d  case  no  new  contract  was  made  with  what  is 
denominated  the  loyal  lodge.  There  was  no  surrender 
of  the  original  certificate.  In  the  case  at  bar  a  new 
contract  was  made  with  the  defendant,  the  loyal  lodge. 
It  is  this  contract,  the  validity  of  which  is  in  controversy 
in  this  action.  It  is  wholly  immaterial  to  the  defend- 
ant what  action  the  disloyal  grand  lodge  took  in  regard 
to  the  settlement  of  any  claim  which  the  plaintiff  had 
against  it.  The  rights  of  the  parties  to  this  action  must 
be  determined  by  the  certificate  which  it  issued  and 
upon  which  recovery  is  sought,  and  upon  the  fact 
whether  Warnebold,  at  the  time  of  his  death,  had 
forfeited  his  right  to  membership  in  the  defendant 
lodge. 

II.  It  is  claimed  that,  although  the  said  Warne- 
bold had  paid  all  assessments  for  death  losses  up  to 

2. :  payment   *^®  ^^^  ^^  ^^  death,  yet  that  he  had 

tlituri:  W-'    forfeited  his  membership  in  Evening  Star 

toppei.  Lodge  by  failure  to  pay  certain  dues  to 

the  lodge.     It  is  true  that  certain  dues  were  past  due 

at  one  time,  but  previous  to  his  death  these  arrearages. 
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were  paid  to  the  satisfaction  of  the  officer  whose  duty 
it  was  to  collect  dues.  No  action  was  taken  by  the 
lodge  suspending  Wamebold  from  membership  because 
of  this  delinquency.  So  far  as  the  records  of  the  lodge 
disclosed,  he  was  a  member  in  good  standing  at  the 
time  of  his  death.  But  it  is  claimed  that  by  failing  to 
pay  his  dues  at  the  proper  time,  by  the  constitution  of 
the  order  he  was  suspended  without  any  action  being 
taken.  This  ignores  all  the  rules  of  law  applying  to 
waiver  and  estoppel.  The  doctrine  that  there  is  some- 
thing so  binding  and  sacred  in  a  contract  of  insurance 
that  waiver  and  estoppel  can  have  no  application  to 
them  has  long  since  been  exploded.  We  need  not  cite 
authority  upon  this  point.  It  is  too  well  understood  to 
be  now  questioned.  When  the  defendant  and  its  sub- 
ordinate Ipcal  lodge  received  Warnebold's  money,  and 
adjudged  that  he  was  in  good  standing  when  he  died, 
it  is  not  a  matter  of  much  consequence  what  may  be 
the  laws  or  rules  or  regulations  of  the  order.  If  any 
court  were  to  hold  that  in  any  ordinary  contract  such 
acts  did  not  constitute  a  waiver  of  all  delinquences,  it 
would  be  an  adjudication  which  would  command  the 
respect  of  no  one,  and  there  is  no  reason  why  a  contract 
of  insurance  should  be  construed  differently  from  any 
other  contract. 

III.     It  is  further  claimed  that  the  said  Warnebold 
had  forfeited  his  right  to  membership  by  continuing 

J ,  j^^  ^       his  connection  with   the  disloyal  grand 

j^iuuon:  lodge.  Whcu  he  surrendered  his  certifi- 
cate and  entered  into  the  new  contract 
with  the  defendant,  and  took  the  certificate  upon  which 
this  action  is  founded,  he  continued  his  membership  in 
the  disloyal  lodge.  There  was  nothing  in  the  i^ew 
certificate  which  in  terms  prohibited  him  from  retain- 
ing his  membership  in  the  disloyal  lodge.  But  the  cer- 
tificate required  the  member  to  comply  with  all  the 
laws,  rules  and  requirements  of  the  order.    It  appears 
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that  in  February,  1886,   the  defendant  grand  lodge 
passed  a  resolution,  of  which  the  following  is  a  copy: 

^ '  Resolved  that  this  grand  lodge  will  not  pay  the 
beneficiary  named  in  the  beneficiary  certificate  of  any 
member  of  this  jurisdiction  who  is  aflBliating  with  or 
paying  assessments  or  dues  to  the  rebel  grand  lodge  of 
the  Ancient  Order  of  United  Workmen,  or  to  a  subor- 
dinate lodge  that  holds  allegiance  to  said  rebel  grand 
lodge,  unless  such  member  shall  sever  all  connection 
with  such  rebel  grand  lodge,  and  surrender  his  old 
beneficiary  certificate  to  this  grand  lodge,  and  receive 
a  reissued  beneficiary  certificate  under  the  seal  of  this 
grand  lodge ;  such  reissued  certificate  to  bear  the  same 
number  as  the  old  surrendered  certificate.^^ 

A  copy  of  this  resolution  was  served  on  Warnebold 
and  others  by  order  of  the  grand  master  workman. 
This  service  was  made  on  the  twenty-fourth  day  of 
August,  1886.  The  resolution  served  on  Warnebold 
did  not  contain  the  words  ^'unless  such  member  shall 
sever  all  connection  with  such  rebel  grand  lodge."  It 
therefore  did  not  prohibit  continued  connection  with  the 
rebel  grand  lodge,  and  the  only  requirement  was  that  ^ 
the  benefit  certificate  should  be  surrendered  and  a  new 
one  issued.  This  copy  was  kept  and  retained  by  the  said 
Warnebold,  and  was  found  among  his  papers  after  his 
death.  It  was,  so  far  as  appeared  to  him,  the  resolu- 
tion adopted  by  the  grand  lodge,  and  upon  which  he 
had  the  right  to  rely.  The  court  submitted  to  the 
jury  two  special  interrogatories  as  follows:  "Did 
August  Warnebold,  at  the  time  he  surrendered  the  old 
certificate  and  received  the  one  sued  upon,  know  the 
terms  of  the  resolution  passed  by  the  so-called  'Loyal 
Grand  Lodge'  on  February  4,  1886,  and  that  said  reso- 
lution by  its  terms  required  that  members  adhering  to 
said  'Loyal  Grand  Lodge'  should  sever  all  connections 
with  the  so-called  'Rebel  Grand  Lodge,'  notwithstand- 
ing that  the  copy  of  said  resolution  previously  served 
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on  him  omitted  said  requirement?'^  The  jury  answered 
this  interrogatory  in  the  negative.  It  is  claimed  that 
this  finding  of  the  jury  was  not  authorized  by  the  evi- 
dence. All  of  the  evidence  tending  to  show  that 
Wamebold  had  such  knowledge  consists  of  conversa- 
tions had  with  him  by  others,  much  of  which  is  of  a 
loose  and  random  character,  and  by  an  oral  admission 
made  by  him  that  he  had  such  knowledge.  In  our 
opinion,  it  cannot  be  said  that  the  finding  is  not  fairly 
supported  by  the  evidence.  We  place  great  reliance 
upon  the  resolution  served  upon  him,  upon  which,  as 
we  have  said,  he  had  the  right  to  rely. 

IV.  Another  interrogatory  submitted  to  the  jury 
was  as  follows:  "Did  any  of  the  oflBcers  of  the  Even- 
ing Star  Lodge,  after  said  Warnebold  received  the  cer- 
tificate served  upon  him,  and  before  his  death,  know 
that  said  Wamebold  was  affiliating  with  and  was  a 
member  of  Germania  Lodger'  Tliis  interrogatory  was 
answered  in  the  affirmative.  It  is  claimed  that  this 
finding  is  without  support  in  the  evidence.  We  do  not 
regard  this  objection  as  weU  founded.  We  have  exam- 
ined the  evidence  with  care,  and  it  is  sufficient  to  give 
our  conclusion. 

V.  The^court  sustained  objections  to  the  testi- 
mony of  one  Camp,  who  was  a  delegate  from  the 
4, . . 5  Evening  Star  Lodge  to  the  grand  lodge  at 

evidence.        ^.j^^  ^j^^^  ^^xe  rcsolutiou  in  question  was 

adopted,  in  which  it  was  sought  to  show  that  said 
Camp  made  a  verbal  report  of  said  resolution  at  a  meet- 
ing of  Evening  Star  Lodge.  This  ruling  of  the  court 
is  complained  of  by  the  defendant.  It  was  corrects 
The  evidence  shows  that  Warnebold  was  not  present  at 
this  meeting,  and  the  offered  evidence  would  not  tend 
to  show  notice  to  hin^  that  such  a  resolution  was 
adopted.  » 

VI.  There  are  objections  and  exceptions  to  some 
of  the  instructions  given  by  the  court  to  the  jury. 
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.5  . . .  These  instraetions  are  to  the  effect  that, 

•  instracuinB.  •  j^    ^j.^^j,   ^^    g^^    ^^^^  Warnebold  waa 

bound  by  said  resolution,  it  must  be  found  that  he 
knew  and  believed  that  he  was  thereby  precluded  from 
any  affiliation  with  the  rebel  lodge.  We  think,  in  view 
of  the  evidence  relied  upon  to  show  such  knowledge,  the 
instructions  were  not  erroneous.  As  we  l^ave  said,  the 
evidence  on  that  question  consisted  largely  in  loose  and 
random  conversations  as  to  what  said  resolution  really 
was. 

It  is  unnecessary  to  prolong  this  opinion.  Find- 
ing as  we  do,  that  the  answers  of  the  jury  to  the  special 
interrogatories  are  supported  by  the  evidence,  it  follows 
that  the  defendant,  by  the  knowledge  of  the  officers  of 
the  subordinate  lodge,  knew  that  Warnebold  maintained 
his  relations  with  the  rebel  lodge,  and  made  no  objec- 
tions thereto,  waived  any  right  to  raise  that  question, 
and,  if  Warnebold,  in  remaining  a  member  of  the  rebel 
lodge,  did  so  without  knowing  that  he  was  violating 
his  contract  with  the  defendant,  the  defense  founded 
upon  said  resolution  cannot  avail  the  defendant. 
Affirmed. 


-   ^^^^      Security  Company,  Appellee,  v.  Elmore  M.  Kent  et  al.y 

Executors,  Appellants. 

1-  Mortg^afire:  consideration:  fraud  of  mortgagee's  agent.  Where 
C,  having  land  mortgaged  to  S.,  employed  a  loan  agent  to  negotiate 
for  him  another  mortgage  upon  the  same  land  with  which  to  pay  off  the 
former  mortgage  indebtedness,  and  said  loan  agent  took  from  C  his 
note  and  mortgage  for  the  required  sum  payable  to  the  order  of  K.,  and 
promised  to  pay  the  money  received  thereon  to  the  satisfaction  of  the 
mortgage  to  S.,  and  the  note  and  mortgage  given  by  C.  was  accepted 
by  K.  under  the  belief  that  certain  moneys  collected  by  the  loan 
agent  for  him  had  been  paid  to  C,  but  the  money  was  not  so  j)aid,  nor 
was  it  applied  upon  the  Mortgage  to  S.,  and  had  in  fact  been  converted 
by  said  agent  to  his  own  use  before  the  execution  of  G/s  note  and 
mortgage  to  K.,  held,  that  the  note  and  mortgage  to  K.  were  void  for 
i^ant  of  consideration. 
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2.      :   :    RECOVERY  OP  MONEY  PAID    BY    MISTAKE.      C.    having 

X>aid  interest  upon  the  amount  of  his  note  and  mortgage  to  E.  under 
the  mistaken  belief  that  the  latter  had  paid  such  amount  to  S.  in  satis- 
faction of  the  mortgage  held  by  him,  Tield,  that  0.  was  entitled  to 
reoover  of  K.  the  amount  of  interest  so  paid. 

Appeal  from   Dallas    District    Court. — ^Hon.    A.    W. 

Wilkinson,  Judge. 

Wednesday,  May  27,  1891. 

Patrick  J.  Collins  and  his  wife,  and  Elmore  M. 
Kent,  Henry  B.  and  Herman  L.  Kent,  as  executors  of 
tlie  estate  of  Darius  E.  Kent,  are  defendants  in  this 
action.  The  plaintiff  company  brings  the  action  for 
the  foreclosure  of  a  mortgage  given  by  the  defendant 
Collins  and  wife  on  the  tenth  day  of  May,  1880,  to  John 
R.  Keep,  to  secure  a  coupon  note  for  one  thousand 
dollars.  Keep  assigned  the  note  and  mortgage  to 
William  Bolles,  and  BoUes  to  the  plaintiff.  On  the 
twenty-fifth  day  of  April,  1885,  the  defendant  Collins 
and  wife  executed  to  Darius  E.  Kent  another  mortgage 
on  the  same  premises,  to  secure  a  note  for  one  thousand 
dollars,  because  of  which  the  executors  of  his  estate  are 
made  parties,  and  the  lien  of  said  mortgage  is  asked  to 
be  made  junior  to  that  of  the  plaintiff.  The  executors, 
by  way  of  answer,  aver  a  payment^ of  the  plaintiff's 
mortgage.  The  defendants  Collins  admit  the  execution 
and  delivery  of  the  two  notes  and  mortgages,  but  say 
that  in  making  the  loan  from  Keep,  for  which  the  first 
note  was  given,  one  Hugh  R.  Creighton  was -the  agent, 
and  was  afterwards  the  agent  for  the  holders  of  the 
note,  to  whom  payments  of  interest  were  made,  upon 
authority  of  the  holders,  and  at  maturity  of  said  note 
demanded  payment;  that  Hugh  R.  Creighton  was  at 
that  time  the  agent  of  Darius  E.  Kent,  at  Des  Moines, 
to  loan  his  money,  and  that  Creighton  represented  to 
defendants  (Collins)  that  he  would  procure  the  money 
to  pay  off  the  plaintiff's  mortgage  from  Darius  E.  Kent, 
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and  that  they  executed  the  note  and  mortgage  to  Darius 
E.  Kent  under  the  behef  and  understanding  with 
Creighton,  as  agent  for  Kent,  that  one  thousand  dollars 
had  been  paid  by  Kent  to  Creighton  for  the  plaintiff,  in 
pro  tanto  satisfaction  of  his  mortgage;  and  that  they 
paid  to  Creighton  ninety-one  dollars  and  fifty  cents, 
being  the  balance  due  thereon.  They  further  say,  upon 
information  and  belief,  that  the  one  thousand  dollars 
was  never  paid  by  Kent  to  Creighton  for  the  plaintiff, 
and  that  the  note  to  Kent  is  without  consideration. 
They  admit  a  liability  on  one  of  the  notes,  but  deny 
that  they  are  liable  on  both.  They  further  say,  by  way 
of  cross-action  against  the  creditors,  that,  since  making 
said  note  to  Kent,  they  have  paid  to  the  executors  three 
hundred  dollars  as  interest  thereon,  and  ask  that,  if  the- 
note  shall  be  decreed  of  no  ^  force,  they  have  judgment 
therefor  against  the  executors.  The  executors  deny 
that  Creighton  was  the  agent  of  Darius  E.  Kent  in 
making  the  loan,  and  insist  that  the  note  is  valid,  and 
the  mortgage  a  subsisting  lien  on  the  premises  superior 
to  the  plaintiff's  mortgage.  The  district  court  found 
that  the  note  to  Darius  E.  Kent  was  without  considera- 
tion, and  that  the  defendants  Collins  are  entitled  to 
recover  the  amount  paid  thereon  as  interest,  and  that 
the  plaintiff  was  entitled  to  a  decree,  and  gave  judg- 
ment accordingly.    The  executors  appeal. — Affirmed. 

Willard  <&  Fletcher ^  for  appellants. 

/ 

Kauffman    <&    Guernsey^   for  Security   Company,. 

appellee. 

Baker  d  HashinSy  for   Patrick  J.  Collins   et  al.y 
appellees. 

Granger,  J. — There  is  no  question  in  the  case  as 
to  the  validity  of  plaintiff's  note  ana  mortgage,  and  its 
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right  of  recovery  can  only  be  'defeated  by 

'  con"de?a-        E  finding  that  the  note  has  been  paid.     If 

mortgagee's     paid,  it  must  be  the   result  of  findings 

that  Hugh  R.  Creighton  was  the  agent  of 
the  plaintiff  to  receive  payment,  or  had  been  so  held 
out  by  plaintiff  as  to  estop  it  to  deny  the  agency,  and 
that  the  money  was  paid  to  him  as  such  agent.     If 
Creighton  ever  secured  the  money  as  agent  for  the 
plaintiff,  it  came  from  Darius  E.  Kent  as  a  consideration 
for  the  not«  made  by  Collins.  ,  This  leads  us  to  some 
extent  to  consider  the  relationship  of  Creighton  to  the 
"several  parties,  and  his  operations  in  their  behalf.     By 
stipulations,  it  appears  ^^that  the  Union  Loan  Associ- 
ation was  in  fact  Hugh  R.  Creighton,  he  being  the  sole 
proprietor  of  the  company,  and  its  business  being  in 
fact  his ; "  also  *'that  on  or  about  the  third  day  of  June, 
1885,  Hugh  R,  Creighton  absconded,  ha\dng  embezzled 
funds  of  various  parties  amounting  to  many  thousands 
of  doUars,  and  has  not  been  heard  from ;  and  that  said 
embezzlement  covered  a  period  of  two  or  three  years 
previous  to  that  date.'^     The  application  of  Collins  for 
the  loan  from  Kent  was  in  writing,   and  constituted 
Creighton  his  agent  to  procure  it.     It  is  undisputed  that 
Kent  did  not  forward  or  pay  to  Creighton  any  money 
for  the  purpose  of  the  loan,  and  it  is  equally  undisputed 
that  Creighton  had  been  acting  for  Kent  in  making 
certain  collections  in  Iowa.     Of  the  collections  thus 
intrusted  to    Creighton    was  what  is  known  as  the 
"Ratigan  Loan'^  of  seven  hundred  dollars,  of  which 
three  hundred  dollars  was  paid  in  the  years  1882  and 
1883,  and  the  remaining  four  hundred  dollars,  with  some 
interest,  was  paid  on  the  twenty-third  day  of  February ^ 
1885.     These  payments  were  made  to  Creighton,  and 
the  money  had  not  been  paid  to  Kent  at  the  time  of  the 
application  for  the  Collins  loan.     There  had  also  been 
a  sale  on  foreclosure  judgment  against  one  Galbreath  in 
favor  of  Mr.  Kent,  under  the  management  of  Creighton, 
Vol.  83— .3 
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and  a  certificate  of  the  sale  of  the  land  for  two  thousand 
and  seventy  dollars  was  held  by  Mr  Kent ;  and  on  the 
twenty-third  of  February,  1885,  Kent,  through  Smith  & 
Tennant,  at  Westfleld,  New  York  (the  home  of  Kent), 
sent  the  certificate,  with  another,  to  Creighton,  indorsed 
in  blank  by  Mr.  Kent,  with  the  instruction,  "Please  sell 
them,  and  send  some  appls.  for  Mr.  Kent  to  take,  to 
reinvest  the  money.''  On  the  twenty-eighth  of  Feb- 
ruary, 1885,  Creighton  made  to  the  Des  Moines  Savings 
Bank  his  note  for  three  thousand  dollars,  for  which  he 
received  the  money,  and  deposited  the  certificate 
received  from  Kent  as  collateral  thereto,  and  the  note 
has  not  been  paidv  The  application  for  the  Collins  loan 
from  Kent  was  forwarded  by  Creighton  in  a  letter  dated 
April  18,  1885,  as  follows: 
^^  Smith  S  Tennant^  Westfield,  N.  Y, 

"Deab  Sirs: — Inclosed  find  sat.  piece  of  Michael 
Ratigan,  which  please  have  executed  and  return.  The 
present  owner  wants  to  pay.  Here  also  is  Pat  J.  Collins' 
app.  for  one  thousand  dollars,  five  years,  on  one  hundred 
and  twenty-one  acres  in  Dallas  county.  This  is  a  good 
app.  Have  Kent  take  it  with  the  balance  due  him  on 
Galbreath  cert,  and  collection  on  Ratigan  loan  above." 

May  5,  1885,  Creighton  forwarded  to  Smith  &  Ten- 
nant, for  Kent,  the  Collins  note  for  one  thousand  dol- 
lars, with  a  stated  account  showing  that  the  amount  had 
been  applied  therefor  from  the  Ratigan  collection  and 
the  Galbreath  certificate.  No  money  was  ever  paid  by 
Creighton  to  the  plaintiff  or  Collins  or  Kent,  and  the 
only  theory  on  which  a  consideration  for  the  note  can 
be  sustained  is  that  the  money  was  so  placed  in  the 
hands  of  Creighton,  as  the  agent  of  the  plaintiff  or  Col- 
lins, that  Collins  is  bound  thereby.  None  dispute  that 
the  intejition  was  that  the  money  from  Kent  was  to  be 
applied  to  the  payment  of  the  plaintiff's  mortgage,  and, 
if  the  money  actually  came  into  Creighton's  hands  to 
be  thus  applied,  there  is  much  reason  to  think  that  fact 
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would  be  conclusive  a-s  against  Collins ;  for  the  agency 
in  that  respect  is  not  questioned.  But  we  think  the 
fact  is  otherwise.  The  money  on  the  Batigan  claim  had 
all  been  collected  before  the  Collins  application  was 
made,  and  some  of  it  for  two  or  three  years.  The 
Oalbreath  ceildficate  was  also  received  before  the 
application,  and  applied  by  Creighton  to  his  own  use 
some  weeks  before.  Creighton  was,  during  this  time, 
making  base  misrepresentations  to  Kent  or  his  agents 
as  to  the  condition  of  matters  in  his  hands,  and  it  quite 
clearly  appears  from  the  evidence  that,  before  the  appli- 
cation was  made  by  CoUins,  Creighton  had  embezzled 
the  certificate  and  the  collections  from  the  Batigan  loan, 
and  that  no  part  of  the  proceeds  therefrom  was  in  his 
hands  at  the  date  of  the  Collins  note  to  Kent.  This 
fact  being  established,  Creighton  never  held  the  money 
as  the  agent  of  Collins  or  the  plaintiff,  nor  was  it  ever 
placed  in  his  hands  for  that  purpose.  That  Kent  sup- 
posed the  money  was  there  could  make  no  difference. 
If  the  CoUins  application  had  not  been  made,  Kent's 
situation  would  be  the  same  as  to  Creighton.  At  the 
time  of  the  application  Creighton  had  already  applied 
the  money  to  his  own  use,  and  became  in .  a  short  time 
an  absconding  debtor.  The  loss  had  actually  occurred 
to  Kent,  though  unknown,  before  Creighton  became 
the  agent  for  Collins  to  make  the  loan.  It  is,  then,  a 
fact  that  Kent  paid  no  consideration  whatever  for  the 
Collins  note.  It  is  said  that  the  note  and  mortgage  are 
an  acknowledgment  of  the  receipt  of  the  money,  and 
the  burden  is  with  Collins  to  show  why  the  money  did 
not  come  into  the  hands  of  Creighton.  Conceding  the 
burden  to  be  thus  placed,  we  think  the  testimony 
abundant  to  show  that  fact.  In  truth,  it  is  hardly 
open  to  question,  from  a  fair  consideration  of  the  evi- 
dence. This  view  accords  with  the  finding  of  the 
district  court,  and  is  conclusive  as  to  the  claim  of  the 
executors. 
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II.     It  is  said  that  there  is  no  theory  on  which 
defendant  Collins  can  recover  back  the  interest  paid 

J  . .  j.^.    to  the  executors  on  the  note.    This  interest 

mo^^eT  ^M      was  paid  under  a  belief  that  Kent  had 
by  mistake.      famished  the  money  for  which  the  note 
was  given.     It  was  a  plain  mistake  of  facts,  and  the 
law  clearly  justifies  its  recovery.    Affibmed. 


Simon  B.  Bellows,  Appellee,  v.  Edward  H.  Litch- 
field, Executor,  Appellant. 

1.  Breach  ofWarranty :  limitation  op  actions:  evidence;  In  an 
action  for  damages  for  the  breach  of  a  covenant  of  warranty  in  a  deed 
for  lands  commenced  more  than  ten  years  after  the  execution  of  the 
deed  the  defendant,  who  was  a  non-resident,  sought  to  show  that  the 
action  was  barred  because  he  had  for  the  period  of  ten  years  main- 
tained an  agency  in  the  county  wherein  the  lands  were  situated,  and 
offered  evidence  tending  to  show  that  he  had  kept  an  office  in  such 
county  for  the  purpose  of  transacting  a  land  business  during  the  time 
specified,  and  that  a  person  named  had  acted  as  clerk  in  charge  of  the 
office.  Books  of  record,  which  were  claimed  to  have  been  brought 
from  that  office,  and  which  showed  transactions  in  regard  to  the  lands 
in  controversy,  were  offered  in  evidence,  but  were  not  identified  as 
being  the  record  of  an  office  or  agency  kept  by  the  defendant,  and 
were,  therefore,  rejected.  Furthermore,  it  did  not  appear  that  the 
purchase  of  the  land  in  question  was  a  transaction  growing  out  of  the 
business  of  that  office.  Held,  that  the  jury  was  authorized  in  fijiding 
that  the  defendant  did  not  have  an  office  or  agency  in  the  county 
wherein  the  lands  were  situated  within  the  meaning  of  section  2613  of 
the  Code. 

*2.  :  SALE  OF  LAND  FOR  TAXES :  RIGHT  OF  ACTION.  After  an  adju- 
dication that  the  plaintiff  had  no  title  to  the  land  in  question  under 
the  deed  from  the  defendant  the  same  was  sold  for  taxes,  and  subse- 
quently a  tax  deed  issued.  Meld,  that  the  right  of  action  upon  the 
defendant's  covenant  of  warranty  was  not  thereby  lost  to  the  plaintiff. 

3.      :    ADJUDICATION  OF  TITLE:    UABILITY  OF  WARRANTOR.      At  the 

time  of  the  conveyance  to  the  plaintiff  one  T.  was  in  possession  of  the 
land  in  question,  and  refused  to  surrender  possession.  Thereupon 
the  plaintiff  commenced  an  action  against  T.  to  recover  the  land,  and 
gave  notice  thereof  to  defendant's  testator,  with  the  demand  that  he 
appear  in  court  with  proofs  of  title  necessary  to  give  the  plaintiff  pos- 
session.   Afterwards,   at  the  request  of  the  testator's  agent  in  a 
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personal  interview,  the  attorney  previously  employed  by  the  plaintiff 
«  was  discharged,  and  one  H.  employed  to  eonduet  the  suit.  While  H. 
was  paid  by  the  plaintiff  for  his  services,  the  litigation  was  practically 
controlled  by  the  agent  of  the  defendant's  testator,  and  for  the  latter' s 
benefit.  Meld,  that  under  the  circumstances  the  testator  was  respon- 
sible for  the  manner  in  which  the  case  was  conducted,  and  was  bound 
by  the  final  result  of  the  litigation. 

4-  Eividenoe:  opinion.  Proof  of  the  expression  of  an  opinion  by  an 
attorney  as  to  the  law  applicable  to  a  case,  held,  competent  as  a  part 
of  a  material  conversation  between  the  plaintiff  and  the  testator's 
agent,  and  as  tending  to  explain  the  subsequent  conduct  of  the 
parties. 

6.  Breach  of  Warranty:  joint  liability  op  husband  and  wife: 
DAMAGES.  Where,  before  the  enactment  of  section  1937  of  the  Code, 
a  husband  and  wife  joined  in  a  conveyance  of  lands  containing  a  gen- 
eral covenant  of  warranty,  held,  that  although  the  land  was  the 
property  of  the  wife,  the  husband  was  liable  thereon,  and  that  the 
measure  of  damages  was  the  amount  of  consideration  paid,  whether 
as  principal  or  interest,  together  with  interest  thereon  at  six  per  cent, 
per  annum  from  the  dates  of  payment. 

Appeal  from  Polk  District  Court. — Hon.  Marcus 

Kavanagh,  Je.,  Judge. 

Wednesday,  May  27,  1891. 

This  is  an  action  to  recover  damages  on  account 
of  a  breach  of  covenant  in  a  warranty  deed.  There 
was  a  trial  by  jury  resulting  in  a  verdict  and  judgment 
for  the  plaintiflE.     The  defendant  appeals. — Affirmed. 

Gatchj  Conner  &  Weaver ^  for  appellant. 

Kauffman  <&  Guernsey  and  M.  D.  0^  Connelly  for 
appellee. 

Robinson,  J. — On  the  twenty-fourth  day  of  Feb- 
ruary, 1870,  Edwin  0.  Litchfield,  and  Grace  H.  Litch- 
field, his  wife,  residents  of  the  state  of  New  York, 
executed  to  the  plaintiff  a  deed  to  lots  numbered  3 
and  4,  of  section  27,.  township  92  north,  of  range  28 
west,  in  Humboldt  county.  The  deed  recited  a  consid- 
eration of  fifteen  hundred  and  fifty-four  dollars,  and 
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contained  a  covenant  in  words  as  follows:  '^  And  we 
do  hereby  covenant  to  warrant  and  defend  the  title  to 
said  premises  to  the  said  Simon  B.  Bellows  against  the 
lawful  claims  of  all  persons  whomsoever."  In  March, 
1863,  George  Todd  entered  the  land  described  under 
the  homestead  laws  of  the  United  States,  but  in  Janu- 
ary, 1869,  his  entry  was  canceled,  on  the  ground  that 
it  conflicted  with  the  Des  Moines  river  grant.  Todd 
was  in  possession  of  the  land  when  the  deed  to  the 
plaintiflE  was  given.  He  refused  to  surrender  posses- 
sion, and  in  May,  1870,  the  plaintiflE  commenced  an 
action  against  him  to  recover  the  land  in  controversy, 
with  other  land.  A  trial  was  had,  which  resulted  in 
a  judgment  for  Todd.  On  appeal  to  this  court  the 
judgment  was  reversed.  Bellows  v.  Toddy  34  Iowa,  19. 
The  cause  was  remanded  to  the  district  court,  and  a 
new  trial  had,  which  resulted  in  a  second  judgment  in 
favor  of  Todd.  An  appeal  was  again  taken,  which 
resulted  in  an  aflfirmance  of  the  judgment  as  to  the  lots 
now  in  controversy,  for  the  reason  that  no  conveyance 
from  one  Hubbard  to  the  Litchflelds,  and,  therefore, 
no  title  in  the  plaintiflE  had  been  shown.  Bellows  v. 
Toddy  39  Iowa,  209,  219.  After  the  decision  on  the 
second  appeal  the  plaintiflE  filed  an  amended  petition  in 
equity,  in  which  he  asked  that  the  second  judgment  be 
set  aside,  and  a  new  trial  be  granted.  The  grounds 
upon  which  that  relief  was  demanded  were,  in 
substance,  that  a  deed  to  Grace  H.  Litchfield  had  in 
fact  been  introduced  in  evidence  on  the  second  trial, 
but  that  the  plaintiflE  had  been  wrongfully  deprived  of 
the  benefit  of  it  through  the  neglect  of  the  short-hand 
reporter  in  failing  to  note  that  it  had  been  introduced, 
and  the  wrongful  refusal  of  the  trial  judge  to  certify  it 
in  the  bill  of  exceptions.  An  answer  to  the  amended 
petition  was  filed,  and  a  trial  had,  which  resulted  in  a 
judgment  in  favor  of  Todd.  On  appeal  that  judgment 
was  afi&rmed  by  this  court.    Bellows  v.  Toddy  52  Iowa, 
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359.  Edwin  C.  LitcMeld  died  in  July,  1885,  and  this 
action  was  commenced  against  the  executor  of  his  estate 
in  October,  1888.  The  plaintilBE  seeks  to  recover  the 
amount  of  the  consideration  paid  by  him  for  the  land  in 
controversy,  with  interest  thereon.  He  alleges  that 
since  the  year  1866  Edwin  0.  Litchfield  has  owned  a 
large  amount  of  land  in  Humboldt,  Webster,  Boone, 
Polk  and  other  counties  in  Iowa,  and  that  for  the 
purpose  of  transacting  the  business  which  was  involved 
in  the  management  and  sale  of  said  lands  he  appointed 
one  John  Browne,  of  the  city  of  Des  Moines,  to  act  as 
his  general  agent,  and  that  said  Browne  acted  as  his 
agent  for  a  number  of  years ;  that  in  the  year  1870  the 
plaintiff  employed  J.  A.  0.  Yeoman,  an  attorney  of  Ft. 
Dodge,  to  institute  in  his  behalf  the  action  against 
Todd  to  recover  the  land,  and  that  the  suit  was  com- 
menced by  Yeoman;  [that  shortly  after  it  waj  com- 
menced the  plaintiff  notified  Litchfield,  through 
Browne,  of  the  suit,  and  of  the  claim  of  Todd,  and 
demanded  that  the  plaintiff  be  put  in  possession  of  the 
land;  that  thereupon  Browne,  as  the  agent  of  Litch- 
field, directed  the  plaintiff  to  discharge  Yeoman,  and 
employ  Theodore  Hawley,  who  was  an  attorney  in  a 
large  number  of  suits  involving  the  title  to  his  lands, 
and  that,  in  pursuance  of  that  direction.  Yeoman  was 
discharged,  and  Hawley  was  employed;  that  Hawley 
had  the  exclusive  management  of  the  case  in  the  trial 
court,  and  that  the  general  attorney  for  Litchfield 
managed  it  in  this  court;  that  in  consequence  of  the 
facts  stated  the  estate  of  Litchfield  is  liable  for  the 
damages  sustained  by  reason  of  the  breach  of  the  cov- 
enant of  warranty  in  the  deed  to  the  land.  The 
defendant  contends  that  the  land  in  controversy  was 
owned  by  Grace  H.  and  not  Edwin  0.  Litchfield  when 
the  deed  to  the  plaintiff  was  executed,  and  that  the 
latter  never  claimed  to  own  it ;  that  a  perfect  title  was 
in  fact  conveyed  by  the  deed,  and  lost  through  the 
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negligence  of  the  plaintiff  in  failing  to  introduce  the 
Hubbard  deed  in  evidence  on  the  second  trial  with 
Todd.  Defendant  denies  that  Hawley  was  employed 
by  Litchfield  in  the  Todd  suit,  and  insists  that  Browne 
had  no  authority^  to  employ  him.  The  defendant 
further  alleges  that  this  action  is  barred  by  the  statute 
of  limitations,  for  that  the  cause  of  action  accrued  on 
the  twenty-fourth  day  of  February,  1870,  when  the 
deed  was  executed, — more  than  ten  years  before  the 
action  was  commenced;  and  from  the  year  1866  until 
the  year  1882  Litchfield  had  an  office  and  agency  in 
Boone  county,  kept  by  said  Browne,  for  the  transac- 
tion of  all  business  connected  with  his  lands  in  Iowa. 
The  jury  found  specially  that  the  plaintiff  notified  Litch- 
field to  appear  and  prosecute  the  suit  against  Todd; 
that  Litchfield  appeared  to  prosecute  or  assist  in  the 
prosecution  of  the  suit;  and  that  he  did  not  have  an 
office  or  agency  in  Boone  county  for  the  transaction  of 
the  business  of  the -sale  of  lands  owned  by  him  for  the 
ten  years  next  following  the  giving  of  the  deed,  nor 
for  any  portion  of  that  time.  The  non-residence  of 
Litchfield  when  the  deed  was  given  and  at  all  times 
subsequent  thereto  is  admitted. 

I.    The  court    instructed   the  jury  that,   if  the 
defendant  was  liable,  the  cause  of  action  accrued  on 

the  twenty-fourth  day  of  Februaiy,  1870. 

'  war^Sy:        That  it  appeared  without  controversy  that 

actions:  evi-     Litchficld  was  a  non-resident  of  this  state 

dence. 

up  to  the  time  of  his  death,  and  that  the 
statute  of  limitations  did  not  run  in  his  favor  unless  by 
reason  of  the  following  provision  of  law:  *'When  a 
corporation,  company  or  individual  has,  for  the  trans- 
action of  any  business,  an  office  or  agency  in  any  county 
other  than  that  in  which  the  principal  resides,  service 
may  be  made  on  any  agent  or  clerk  employed  in  such . 
office  or  agency  in  all  actions  growing  out  of  or  con- 
nected with  the  business  of  such  office  or  agency.'^ 


V 
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Code,  sec.  2613.     The  court  then  charged  the  jury  as 
follows:     * 'Therefore,  if  you  find  that  the  said  Edwin 
C.  Litchfield  was  the  owner  of  a  large  amount  of  land 
in  the  state  of  Iowa,  and  that  he  was  engaged  in  the 
business  of    selUng,   controlling    and  managing    said 
lands,  and  the  land  conveyed  by  said  Exhibit  B  was  a 
portion  of  the  said  lands  so  owned  by  said  Litchfield, 
and  sold  in  the  course  of  said  business  to  the  said 
Bellows,  and  within  ten  years  thereafter  said  Edwin  C. 
Litchfield  kept  an  office  or  agency  in  Boone  county, 
Iowa,  for  the  management  and  transaction  of  such  busi- 
ness within  the  time  of  the  duration  of  said  agency  or 
office  in  Boone  county,  Iowa,  the  statute  of  limitations 
herein  ran  in  favor  of  Edwin  C.  Litchfield,  the  same  as 
if  said  Edwin  C.  Litchfield  were  really  a  resident  of  the 
state  of  Iowa ;  and  if  you  shall  find  that  said  office  or 
agency  continued  and  existed  for  ten  years  subsequent 
to  the  execution  of  said  deed,  Exhibit  B,  your  verdict 
will  be  for  the  defendant.'^     The  plaintiflE  insists  that 
under  the  undisputed  facts  of  the  case  his  action  is  not 
barred,  and  that  the  charge  of  the  court  is  not  correct; 
but,  since  he  has  not  appealed,  and  the  part  of  the 
charge  objected  id  is  not  questioned  by  the  appellant, 
it  must  be  regarded  as  the  law  of  the  case,  and  it  was 
the  duty  of  the  jury  to  follow  it.    Crane  v.  Bailway  Co,y 
74  Iowa,  330,  334;  Dutton  v.  Bailway  Co.,  66  Iowa,  352. 
The  only  question  raised  in  regard  to  the  statute  of 
limitations  which  we  can  determine  is  whether  the  jury 
was  authorized  to  find  that  Litchfield  did  not  have,  for 
the  period  of  ten  years  from  and  after  the  time  of  the 
giving  of  the  deed,  an  office  or  agency  in  Boone  county, 
where  an  agent  or  clerk  was  employed,  within  the 
meaning  of  section  2613  of  the  Code.     The  burden  of 
proving  that  such  an  office  or  agency  was  maintained 
was   upon   the    defendant.     He    introduced    evidence 
which  tended  to  show  that  Browne,  as  agent  for  Litch- 
:fieldy  kept  an  office  in  Boone  county  for  the  purpose  of 
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transacting  a  land  business  during  the  time  specified, 
and  that  his  son,  Jack  Browne,  and  perhaps  others, 
acted  as  clerk  in  charge  of  the  office.  •  Books  of  record, 
which  were  claimed  to  have  been  brought  from  that 
office,  and  which  showed  transactions  in  regard  to  the 
lands  in  controversy,  were  offered  in  evidence  by  defend- 
ant, but  rejected.  They  were  brought  to  Des  Moines 
by  Jack  Browne,  after  the  death  of  his  father,  which 
occurred  in  the  year  1882 ;  and  the  defendant  sought  to 
prove  that  Jack  Browne  stated  when  he  delivered  the 
books  in  Des  Moines  that  they  were  all  that  were  con- 
tained in  the  Boone  county  office.  The  statement  was 
properly  excluded,  however,  and  the  books  were  not 
identified  as  being  the  record  of  an  office  or  agency  kept 
by  Litchfield.  The  plaintiflE  transacted  no  business  with 
the  office  in  Boone  county,  and  had  no  personal  knowl- 
edge of  it.  His  transactions  in  regard  to  the  land  seem 
to  have  been  had  with  Browne  in  Ft.  Dodge  or  in  Des 
Moines.  It  appears  that  Litchfield  maintained  an 
agency  in  the  county  named,  but  it  does  not  appear 
that  the  purchase  of  the  land  in  question  was  a  transac- 
tion growing  out  of  the  business  of  that  office.  The 
purchase  was  in  fact  made  in  Des  Moines,  and  most,  if 
not  all,  the  subsequent  negotiations  in  regard  to  the 
Todd  litigation  were  had  in  Ft.  Dodge.  We  conclude 
that  the  jury  were  justified  in  finding  that  under  the 
instructions  given  the  cause  of  action  of  plaintiff  was 
not  barred  by  the  statute.  It  is  proper  to  state  specific- 
ally, however,  that  we  do  not  pass  upon  the  correctness 
of  the  last  paragraph  of  the  charge  quoted,  nor  hold 
that,  had  the  agency  in  Boone  county  been  maintained, 
as  claimed  by  the  appellant,  this  action  would  have 
been  barred  by  the  statute. 

II.     The  land  in  controversy  was  sold  in  the  year 

1877  for  the  delinquent  taxes  -  of  the  years  1875  and 

a.  — :  sale  of      1876,  and  a  treasurer's  deed  therefor  was 

right ofaotion!  cxecuted  and  recorded  on  the  thirteenth 
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day  of  October,  1880.  The  appellant  contends  that 
it  was  the  duty  of  the  plaintiff  to  pay  the  taxes, 
and  that,  by  permitting  the  land  to  go  to  sale  and 
deed,  he,  in  effect,  conveyed  it  to  the  grantee  of 
the  tax  deed ;  that  the  covenant  of  warranty  ran  with 
the  land ;  and  that  the  tax  sale  and  deed  operated  as  an 
assignment  of  the  right  of  action  on  the  covenant.  But 
it  was  not  the  duty  of  the  plaintiff  to  pay  the  taxes  for 
which  the  land  was  sold.  Before  they  became  due  it 
was  adjudicated  that  he  had  no  title  to  the  land.  It  is 
true  that  an  effort  was  afterwards  made  to  set  aside 
that  adjudication  by  a  proceeding  in  equity,  but  an 
adverse  decision  was  rendered  by  this  court  in  that 
proceeding  before  the  tax  deed  could  have  been  issued. 
The  right  of  action  for  the  breach  of  warranty  did  not 
pass  by  the  tax  deed,  as  the  title  it  conveyed  was  not 
derivative,  but  new  and  independent.  Crum  v.  Cottingy 
22  Iowa,  411.  The  authorities  cited  by  the  appellant  in 
support  of  his  claim  on  this  point  relate  to  involuntary 
alienations,  as  conveyance  by  means  of  execution  sales, 
and  are  not  applicable. 

III.     It  is  contended  that  Litchfield  was  not  bound 
by  the  adjudication  in  the  Todd  case.     In  February, 

tit 

y  < 

warrantor.  ^j^^^  pending  agaiust  Todd,  and  a  demand 
that  Litchfield  appear  at  court  with  the  proofs  of  title 
necessary  to  give  the  plaintiff  possession.  After  that 
notice  was  given  the  plaintiff  had  a  conference  with 
Browne,  in  Ft.  Dodge,  in  which  he  was  instructed  to 
discharge  Yeoman  and  employ  Hawley  to  conduct  the 
suit.  K  it  be  conceded  that  the  written  notice  did  not 
require  Litchfield  to  take  part  in  the  litigation,  an  obli- 
gation to  that  effect  may  very  properly  be  inferred  from 
the  conversation  at  Ft.  Dodge,  and  subsequent  conduct 
of  the  parties.  Although  Hawley  was  paid  by  the 
plaintiff  for  the  services  he  rendered,  there  can  be  no 


3  .  adiudica-  1871,  plaintiff  sent  to  Browne,  as  agent  of 

uabiSty  of      Litchfield,  a  notice  in  writing  of  his  suit 
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doubt  that  the  litigation  was  practically  carried  on  and 
controlled  by  Browne  as  the  agent  of  Litchfield,  for  the 
benefit  of  the  latter.  Therefore,  Litchfield  was  respon- 
sible for  the  manner  in  which  the  case  was  conducted, 
and  was  bound  by  the  failure  of  the  attorney  to  intro- 
duce the  Hubbard  deed,  and  for  the  resulting  effects. 
It  is  said  that  he  employed  attorneys  to  conduct  the 
case  in  this  court  for  the  reason  that  he  was  interested 
in  the  question  involved  as  affecting  his  title  to  other 
lands,  but  it  is  immaterial  what  his  controlling  motive 
was,  so  long  as  he  managed  the  litigation  in  his  own 
interest.  Stoddard  v.  Thomj)son,  31  Iowa,  80;  Conger 
V.  Chilcotej  42  Iowa,  23;  Marsh  v.  Smith,  73  Iowa,  296. 
Some  question  is  made  as  to  the  authority  of  Browne  to 
employ  attorneys  for  Litchfield,  but  we  think  there  can 
be  no  doubt  that  he  was  empowered  to  do  so.  It  is 
said  that  some  of  the  evidence  to  show  his  authority 
was  improperly  admitted,  on  the  ground  that  it  con- 
sisted of  statements  of  Browne  testified  to  by  the  plain- 
tiff, and,  therefore,  incompetent  under  section  3639  of 
the  Code.  It  is  true  that  Browne  was  dead  when  the 
testimony  was  given,  but  the  defendant  was  not  his 
executor,  assignee  nor  survivor,  and  the  provisions  of 
the  section  named  do  not  apply.  It  may  be  that 
this  case  is  within  the  reason  of  those  provisions,  but 
we  cannot  give  effect  to  the  statute  beyond  its  manifest 
43cope.     Johnson  v.  Johnson,  52  Iowa,  590. 

IV.     The  plaintiff  testified  that  when  he  had  the 
conversation  with  Browne  in  regard  to.the  suit  against 
4.  evidbncb:        Todd,  Judge  Elwood  was  present,  and, 
opinion.  after  some  statements   in  regard  to  the 

possession  of  the  land,  Judge  Elwood  asked  Browne 
what  title  he  had  given  the  plaintiff,  and,  after  being  told 
that  it  was  a  warranty  deed,  said:  '^If  you  gave  him 
a  warranty  deed,  you  have  got  to  give  him  possession.'' 
The  defendant  complains  because  this  statement  was 
received  in  evidence.  While  it  expressed  an  opinion 
as  to  the  law  applicable  to  the  case,  we  think  it  was 
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competent  as  part  of  a  material  conversation,  and  aa 
tending  to  explain  the  subsequent  conduct  of  the 
parties. 

V.  It  is  insisted  that  the  plaintiff  is  not  entitled 
t>o  recover  more  than  nominal  damages,  for  the  reason 
5.  BEBACHofwar-  that  Litchflcld  did  not  own  and  did  not 

aSbSty'i?'  claim  to  own  the  land  when  the  deed  was 
5ife/5^**  given,  and,  therefore,  that  there  was  only 
**^'  a  technical  breach  of  covenant.     The  cov- 

enant of  warranty  in  terms  bound  both  husband  and 
wife.  Section  1937  of  the  Code  had  not  then  been 
enacted,  and  we  are  of  the  opinion  that  Litchfield  was 
bound  to  the  fullest  extent  of  the  language  used.  The 
judgment  of  the  court  in  tha  Todd  case,  even  though 
the  result  of  negligence  on  the  part  of  those  who  repre- 
sented the  plaintiff,  in  view  of  the  participation  of 
Litchfield  in  the  management  of  the  case,  was  an  adju- 
dication that  title  was  Hot  conveyed  by  the  deed  by 
which  he  was  bound.  Of  the  consideration  specified  in 
the  deed  the  plaintiff  paid  three  hundred  and  eighty- 
eight  dollars  and  fifty  cents  when  the  purchase  was 
made,  and  gave  his  note  for  the  remainder,  with  inter- 
est  thereon  at  the  rate  of  ten  per  cent,  per  annum.  The 
plaintiff  was  entitled  to  recover  the  consideration  money 
paid,  with  interest  thereon  at  the  rate  of  six  per  cent,  per 
annum  from  the  date  of  payment.  Brandt  v.  Foster,  5 
Iowa,  295.  The  interest  paid  on  the  note  at  ten  per  cent. 
per  annum  was  as  much  a  part  of  the  consideration  for 
the  deed  as  was  the  money  paid  when  it  was  delivered. 
Therefore,  the  plaintiff  was  entitled  to  recover  the 
amount  actually  paid,  whether  principal  or  interest, 
together  with  interest  thereon  at  six  per  cent,  per 
annum  from  the  dates  of  payments 

VI.  Other  questions  discussed  by  counsel  are  dis- 
posed of  by  the  conclusions  we  have  announced,  or  by 
recent  decisions  of  this  court.  We  discover  no  ground 
upon  which  to  revei'se  the  judgment  of  the  district 
court.    It  is,  therefore,  affirmed. 
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The  Capital  City  Bank,  Appellee,  v.  Wakefield  & 
Evans  et  al.j  Appellees,  and  W.  D.  Townsend, 

Q-arnishee,  Appellant. 

1.  Practice :  withdrawing  issue  from  jury.  Where  there  is  evidence 
tending  to  support  the  issues  in  a  cause  the  court  may  properly  refuse 
to  take  the  case  from  the  jury. 

^.  Garnishment:  attaceiko  ttti^  or  garnishee:  parties.  In  a 
garnishment  proceeding  wherein  it  was  sought  to  charge  the  gar- 
nishee with  the  possession  of  notes  and  bonds  belonging  to  the  judg- 
ment debtor,  and  alleged  to  have  been  transferred  to  him  to  hinder 
and  delay  the  creditors  of  the  latter,  but  which  the  garnishee  claimed 
to  have  purchased  of  P.  and  W.  through  the  judgment  debtor  as  agent 
for  the  assignors,  held,  that  P.  and  W.  were  not  necessary  parties. 

3.      :  JUDGMENT  AGAINST  GARNISHEE:  PRACTICE.      Hie  trial  of  issUCS 

upon  a  gamishment  in  an  action  by  attachment  may  be  had,  and  a 
conditional  judgment  entered  against  the  garnishee,  before  a  judg- 
ment has  been  rendered  in  such  action  against  the  principal  defend- 
ant. 

4.'  Special  Verdict :  instructions.  An  instruction  to  a  jury  that  it 
should  determine  upon  its  answers  to  certain  special  interrogatories 
submitted  to  it  in  the  same  manner  as  upon  its  general  verdict,  and 
be  careful  that  its  answers  be  in  harmony  with  and  support  its  general 
verdict,  held,  not  to  be  deemed  prejudicial  where  the  general  tenor 
of  previous  instructions  was  that  the  jury  should  decide  the  case  upon 
the  evidence,  and  it  must  have  understood  that  its  answers  to  the 
special  interrogatories  were  to  be  determined  in  the  same  manner. 

Appeal   from    Polk    District    Court  —  Hon.    Maeous 

Kavanagh,  Judge. 

Wednesday,  May  27, 1891. 

■ 

This  is  an  action  aided  by  attachment  under  which 
the  appellant  Townsend  was  garnished  as  a  supposed 
debtor  of  J.  I.  Wakefield.  Issue  was  joined  upon  the 
answer  of  the  garnishee,  and  a  trial  had  upon  that  issue 
to  a  jury,  resulting  in  a  verdict  and  judgment  for  the 
plaintiff,  from  which  the  garnishee  appeals. — Affirmed. 
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St.  John,  Stevenson  <&  Whisenand,  for  appellant. 

Head  d  Bead,  for  appellee. 

Given,  J. — ^I*     The  appellant  answered  that  he 
had  purchased  certain  notes  and  bonds  of  Mrs.  N.  J. 
1.  practicb:        Paulk  and    Mrs.    M.   A.   Wakefield,   of 
SSl^SS?*     California,  through  J.  I.  Wakefield,  their 
^^^^'  agent.    Plaintifl&3    joined    issue,    alleging 

that  the  notes  and  bonds  belonged  to  J.  I.  Wakefield, 
and  were  transferred  by  him  to  the  appellant  to  defraud, 
hinder  and  delay  the  creditors  of  Wakefield.  At  the 
close  of  the  testimony  the  appellant  moved  for  a  ver- 
dict, on  the  ground  that  there  was  no  evidence  upon 
which  to  find  against  him,  which  motion  was  overruled, 
and  the  ruling  is  assigned  as  error.  No  desirable  pur- 
poses would  be  served  by  a  discussion  of  the  testimony. 
It  is  enough  to  say  that  there  was  testimony  tending  to 
sustain  the  claim  of  the  plaintiff,  and  that  the  court 
properly  submitted  the  issues  to  the  jury. 

II.     Appellant  contends  that  Mrs.  Paulk  and  Mrs. 
Wakefield  are  necessary  parties,  and  cites  Fowler  v. 
«.  gabwishmbnt:  J^oyl^j  16  lowa,  534,  and  Miller  V.  Mahaffy, 
If^L^^  45    Iowa,     289.     A    marked    distinction 
parties,  exists  bctwcen  those  cases  and  this.     The 

ground  upon  which  it  is  sought  to  charge  the  appellant 
is  that  he  received  the  notes  and  bonds  for  the  fraudu- 
lent purpose  of  hindering  and  delaying  the  creditors  of 
J.  I.  Wakefield.  In  Fowler  v.  Doyle  there  was  no 
charge  of  fraud  against  the  garnishee ;  it  was  simply  a 
question  whether  the  debt  he  owed  was  due  to  Fowler 
or  to  one  Reilley,  who  was  a  necessary  party,  so  that  the 
garnishee  might  not  be  required  to  pay  the  debt  twice. 
In]Miller  v.  Mdhaffy,  the  plaintiff  and  his  brother  Eobert 
held  the  land  under  a  contract  of  purchase,  and  Eobert 
assigned  the  contract  to  Mahaffy.  The  plaintiffs 
charged  that  it  was  without  consideration,  and  asked  to 
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have  the  assignment  set  aside,  and  it  was  held  that 
Robert  was  a  necessary  party.  This  case  is  more  nearly 
within  the  principle  announced  in  Potter  v.  Phillips,  44: 
Iowa,  353,  that  a  fraudulent  grantor  is  not  a  necessaiy 
party  to  an  action  against  his  grantees  to  set  aside  a 
conveyance  alleged  to  be  in  fraud  of  his  creditors.  It 
is  there  said :  ^ '  Whether  the  conveyances  were  fraud- 
ulent or  in  good  faith,  the  property  has  irrevocably 
passed  beyond  his  control.  In  no  way  can  he  be  pre- 
judiced in  a  legal  sense  by  a  determination  which  sub- 
jects the  property  to  the  payment  of  his  debts. '^  The 
same  is  true  of  Mrs.  Paulk  and  Mrs.  Wakefield,  though 
they  are  not  the  debtors.  We  think  they  are  not  neces- 
saiy parties  to  this  proceeding. 

III.     This    action    was    commenced    against  the 
defendants  September  26,  1887.     The  verdict  against 

8. .  Judgment  ^^^  appellant  was  rendered  on  the  fourth 

SFshelfp?^-     day  of  December,   1888,    and  judgment 
^°®'  was  entered  on  the  verdict,  January  19, 

1889.  On  December  16,  1889,  an  order  was  made 
entering  judgment  against  the  defendants,  and  in  favor 
of  the  plaintijff,  as  of  December  8, 1888.  The  appellant 
complains  that  the  court  refused  to  submit  the  question 
of  defendants'  indebtedness  to  the  jury,  and  that  the 
verdict  was  returned,  and  judgment  rendered  against 
him  before  there  was  any  adjudication  finding  an 
indebtedness  from  the  defendants  to  the  plaintiflE.  It 
will  be  observed  that  judgment  was  entered  as  of  the 
date  between  the  return  of  the  verdict  against  the 
appellant  and  the  entering  of  judgment  against  him. 
There  was  no  issue  between  the  appellant  as  garnishee 
and  the  plaintiff  as  to  the  indebtedness  of  the  defend- 
ants ;  therefore,  there  was  no  necessity  of  introducing 
evidence  of  such  indebtedness,  nor  of  submitting  that 
question  to  the  jury.  While  it  is  true  a  garnishee  will 
not  be  held  liable  to  the  plaintiff  unless  there  is  a  debt 
due  to  the  plaintiff,  it  does  not  follow  that  the  trial  of 
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issues  joined  upon  the  answer  of  the  garnishee  must  be 
deferred  until  final  judgment  between  the  plaintiff  and 
defendant.  Section  2988  of  the  Code  provides  that, 
if  it  is  made  to  appear  that  the  garnishee  was  indebted 
to  the  defendant,  or  had  any  of  the  defendant's  property 
in  his  hands,  at  or  after  he  was  served  with  notice,  '*he 
is  liable  to  the  plaintiff  in  case  judgment  is  finally 
recovered  by  him ;  *  *  *  and  a  conditional  judgment 
shall  be  entered  against  him  accordingly,  unless  he 
prefers  paying  or  delivering  up  the  same  to  the  sheriff, 
as  above  provided. '^  In  Bean  v.  Barney y  10  Iowa, 
498,  it  is  said:  ^'The  right  of  a  plaintiff  to  a  judgment 
against  the  garnishee  does  not  exist  until  there  is  final 
judgment  against  the  defendant  in  the  attachment.'' 
This  is  doubtless  true  as  to  an  unconditional  judgment, 
such  as  seems  to  have  been  entered  in  that  case ;  but 
surely  the  court  may  enter  such  judgment  as  wiU  hold 
the  debt  or  property  pending  the  final  adjudication.  In 
that  case  it  is  said:  ''It  does  not  appear  from  the 
record  in  this  case  that  a  judgment  was  ever  obtained 
by  the  plaintiff  against  Bancroft.''  In  this  case  there 
was  in  fact  a  judgment  in  favor  of  the  plaintiff  against 
the  defendants  before  any  judgment  was  entered  against 
the  appellant,  though  it  was  not  entered  of  record  until 
after  judgment  against  the  garnishee.  There  waa  no 
error  in  refusing  to  submit  the  question  of  the  defend- 
ants' indebtedness  to  the  plaintiff  nor  in  entering  judg- 
ment against  the  appellant  when  and  as  it  was  entered. 

IV.  At  the  conclusion  of  the  instructions  the  court 
submitted    three    special    interrogatories,    with    this 

instruction :     "You  will  decide  upon  them 

^ct:  inrtruc-    m  the   samc   manner    as    your   general 

^'  verdict,  and  answer  the  same.    You  will 

he  careful,  however,  that  these  answers  are  in  harmony 

with  and  support  your  general  verdict."    The  appellant 

contends  that  this  instruction   ' 'requires  the  jury  to 
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answer  the  interrogatories,  not  with  reference  to  the 
facts  of  the  case  as  shawn  by  the  evidence,  but  with 
reference  to  their  general  verdict  only/'  That  the 
findings  and  verdict  should  be  in  harmony  is  not 
(juestioned,  nor  that  the  court  may  instruct  the  jury  to 
exercise  care  in  that  respect.  Special  findings  are  of 
ultimate  material  facts  only,  and,  when  found,  the 
result — the  general  verdict — follows  therefrom.  It  is 
clear  that  a  jury  should  first  decide  from  the  evidence 
what  the  ultimate  facts  are;  that  is,  the  essential  facts 
which  control  as  to  what  the  verdict  should  be.  With 
these  facts  found,  they  should  then  decide  to  what 
result — ^what  general  verdict — ^they  lead.  The  jury 
were  sworn  to  decide  the  case  according  to  the  law  as 
given  by  the  court,  and  the  evidence.  The  general 
tenor  of  previous  instructions  is  that  they  should  decide 
the  case  upon  the  evidence,  and  then  they  were  specific- 
ally told  that  they  must  decide  upon  these  special 
questions  in  the  same  manner  as  their  general  verdict. 
Thus  far  the  jury  could  be  in  no  doubt  but  that  they 
were  to  decide  the  special  questions  from  the  evidence. 
The  caution  which  follows  could  not  lead  to  a  different 
conclusion.  True,  it  would  have  been  more  exactly 
correct  if  it  had  cautioned  them  to  be  careful  that  their 
general  verdict  was  in  harmony  with  the  answers,  as 
the  answers  control ;  but  we  do  not  think,  in  view  of 
what  preceded,  that  the  jury  could  have  understood 
that  they  were  to  decide  upon  their  answers  to  the 
special  interrogatories  from  anything  but  the  evidence. 
People  V.  Murray,  52  Mich.  289;  17  N.  W.  Rep.  843. 

Our  conclusion  upon  the  whole  record  is  that  the 
judgment  of  the  district  court  should  be  affirmed. 
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James  H.  O'Brien,  Appellant,  v.  Marquis  Barr,     ' 

Warden,  etc.,  Appellee. 

1.  Constitational  Law:  legislative  powers:  designation  of 
PENITENTIARY.  Section  1,  chapter  43,  of  the  Acts  of  the  Fourteenth 
General  ABsembly,  and  section  8,  chapter  40,  of  the  Acts  of  the  Six- 
teenth General  Assembly,  establishing  a  penitentiary  at  Anamosa, 
and  providing  that  such  convicts  shall  be  confined  therein  as  may  be 
designated  by  the  executive  council  of  the  state,  are  not  in  conflict 
with  section  1  of  article  5  of  the  constitution  of  this  state,  vesting  the 
judicial  power  of  the  state  in  a  supreme  and  district  courts. 

2.     :  :  .     Under   the   above   statutes  the    executive 

council  may  order  the  removal  from  the  penitentiary  at  Ft.  Madison 
to  that  at  Anamosa  of  all  convicts  of  a  class  described,  without 
naming  the  particular  convicts  so  to  be  transferred,  but  leaving  the 
selection  of  those  falling  within  such  class  to  be  made  by  the  warden. 

Appeal  from  Jones  District  Court, — Hon.  J.  D.  Giffen, 

Judge. 

Thursday,  May  28,  1891. 

On  September  29,  1888,  the  plaintiff  filed  his 
petition  in  habeas  corpus ,  upon  which  a  writ  was  granted, 
and  to  which  the  defendant  made  answer.  The  plain- 
tiflf  demurred  to  the  answer,  and,  the  demurrer  being 
overruled,  elected  to  stand  upon  his  demurrer,  and 
refused  to  reply  or  plead  over,  whereupon  the  court 
ordered  that  he  be  remanded,  and  remain  in  the 
custody  of  defendant.    The  plaintiff  appeals. — Affirmed. 

John  McKeatiy  for  appellant. 
i 

John  Y.  Stone,  Attorney  General,  and  F.  0.  Ellison, 
for  appellee. 

Given,  J. — It  appears  from  the  petition  and 
answer  that  the  plaintiflE  was  duly  sentenced  by  the 
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district  court  of  Wapello  county  at  the  January  term, 
1884,  to  imprisonment  in  the  penitentiary  at  Ft. 
Madison,  at  hard  labor,  for  a  term  of  eight  years,  and 
was  committed  to  that  prison  in  pursuance  thereof. 
The  answer  shows  that  he  was  placed  in  the  custody  of 
the  defendant  as  warden  of  the  state  penitentiary  at 
Anamosa,  by  virtue  of  an  order  or  resolutions  of  the 
executive  council  of  the  state,  copies  of  which  are  set 
out  as  follows : 

''At  a  meeting  of  the  executive  council  held  on  the 
sixteenth  day  of  February,  1886,  the  following,  among 
other,  proceedings  were  had,  to-wit:  In  the  matter  of 
the  transfer  of  convicts  from  the  Ft.  Madison  to  the 
Anamosa  penitentiary  the  order  made  by  the  council  at 
its  meeting  of  February  10,  1886,  was  modified  as  fol- 
lows :  It  was  ordered  that  the  transfer  be  made  from 
convicts  received  subsequent  to  February  1,  1886,  and 
to  be  such  as  can  be  spared  without  conflicting  with 
contracts  already  made,  until  the  whole  number  confined 
in  the  said  Ft.  Madison  penitentiary  shall  be  reduced  to 
four  hundred  (400),  provided  that  number  shall  not 
exceed  twenty-five. 

''Frank  D.  Jackson, 

"Secretary  of  State  and  Secretary  of  the  Execu- 
tive Council. '' 

"April  9,  1886. 

"To  Hon.  George  W.  Crosley^  Warden  of  the  Peni- 
tentiary at  Ft,  Madison: 

"You  take  notice  that  at  a  meeting  of  the  executive 
council  of  the  state  of  Iowa,  held  on  the  fifth  day  of 
April,  1886,  the  following  resolution  was  adopted  by 
said  council,  to-wit:  'Resolved,  that  the  warden  of  the 
penitentiary  at  Ft.  Madison  be  authorized  to  transfer 
twenty  convicts  from  said  penitentiary  to  the  peniten- 
tiary at  Anamosa,  the  said  transfer  to  consist  of  such 
convicts  only  whose  removal  will  in  the  judgment  of 
the  said  warden  be  most  consistent  with  the  interests  of 
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the  state  and  the  proper  treatment  of  its  convicts,  and 
with  a  due  regard  for  the  existing  contracts  for  the 
employment  of  convict  labor.  Resolved,  that  all  orders 
heretofore  made  by  this  council  in  relation  to  the 
transfer  of  convicts  be,  and  the  same  are  hereby, 
revoked  and  rescinded,  except  in  so  far  as  transfers 
have  been  actually  made  under  such  6rders.' 

^^RANK  D.  Jackson, 

''Secretary  of  State  and  Secretary  of  the  Executive 
Council/' 

The  grounds  of  demurrer  are  that  said  orders  of 
the  executive  council  are  without  authority  of  law  and 
void,  and  do  not  mention  or  bind  the  petitioner,  and 
that  the  plaintiff  can  only  be  confined  in  the  peniten- 
tiary of  the  state  as  sentenced,  and  that  the  sentence 
cannot  be  modified  or  contradicted  by  order  of  the  exec- 
utive council. 

I.     By  section  1,   chapter  43,  of  the  Acts  of  the 

Fourteenth  General  Assembly,  and  section  8,  chapter 

I.  coiranTu-        40,  of  the  Acts  of  the  Sixteenth  General 

Sgfsliti^"       Assembly,  the  penitentiary   at  Anamosa 

^tuon  of     was  established  as  a  penitentiary  of  the 

^^  *^*  state,  ''in  which  such  convicts  sentenced 
for  life  or  any  period  of  time  as  the  executive  council 
may  designate  shall  be  confined,  employed  and  gov- 
erned, according  to  the  provisions  of  law  relating  to 
the  government  and  discipline  of  the  penitentiary  at  Ft. 
Madison."  It  is  contended  that  this  authority  is  in 
derogation  of  article  5,  section  1,  of  the  constitution, 
which  provides :  ' '  The  judicial  power  shall  be  vested 
in  a  supreme  court,  district  court,  and  such  other  courts 
inferior  to  the  supreme  court  as  the  general  assembly 
may  from  time  to  time  establish.''  Pronouncing  this 
judgment  of  imprisonment  was  unquestionably  the 
exercise  of  a  judicial  power.  The  imprisonment  and  its 
duration  could  alone  be  determined  by  the  court.  But 
fixing  the  particular  penitentiaiy  in  which  the  petitioner 
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should  be  confined  is  not  a  part  of  the  judgment.  The 
effect  and  duration  of  confinement  is  all  that  was  judi- 
cially determined  by  the  judgment.  The  conviction 
was  for  burglary,  and  the  punishment  provided  in  the 
statute  is,  ''He  shall  be  punished  by  imprisonment  in 
the  penitentiary, ' '  and  not  in  any  particular  peniten- 
tiary. The  state  furnishes  penitentiaries,  and  may  pro- 
vide in  which  one  convicts  or  classes  of  convicts  shall 
be  confined.  This  is  in  no  sense  the  exercise  of  judicial 
power.  If  the  state  is  concluded  by  a  judgment  that 
the  confinement  be  in  a  particular  penitentiary  from 
providing  for  confinement  elsewhere,  then  the  humane 
provisions  of  our  statute  for  confinement  elsewhere  in 
cases  of  insanity  or  pestilence  are  for  naught  in  such 
cases.  If  by  such  a  judgment  the  state  is  precluded 
from  providing  for  confinement  elsewhere  than  in  the 
penitentiary  named,  then,  if  from  fire  or  other  casualty 
the  prison  named  becomes  unsuitable  as  a  place  of  con- 
finement, the  convicts  must  be  turned  loose.  We  are 
in  no  doubt  as  to  the  authority  of  the  state  to  provide 
for  the  confinement  of  convicts  in  any  of  its  peniten- 
tiaries during  the  period  fixed  in  the  judgment,  and  that 
the  authority  to  designate  the  convicts  to  be  confined 
in  the  different  penitentiaries  is  legally  vested  in  the 
executive  council  of  the  state. 

II.     It  is  complained  that  the  petitioner  was  not 
designated  by  name  by  the  executive    council  to  be 

transferred  to  and  confined  in  the  peni- 
tentiary  at  Anamosa,  but  that  it  was  left 
to  the  warden  at  Ft.  Madison  to  select  those  who 
should  be  transferred  under  the  resolution  and  order  of 
the  executive  council.  The  authority  is  to  designate. 
The  law  is  silent  as  to  how  the  designation  shaU  be 
made.  The  authority  being  general,  they  may  desig- 
nate in  whatever  way  will  clearly  point  out  the  individ- 
ual convict  or  class  of  convicts  who  are  to  be  confined 
at  Anamosa.     It  is  under  this  authority  that  the  council 
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have  designated  that  all  female  convicts  and  persons 
convicted  in  certain  counties  of  the  state  shall  be  con- 
fined at  Anamosa,  and  those  convicted  in  other  counties 
at  Ft.  Madison.  The  order  under  which  the  petitioner 
was  transferred  was  for  the  transfer  of  a  class  of  con- 
victs,— that  is,  twenty  convicts  ^ '  whose  removal  will  in 
the  judgment  of  the  state  warden  be  most  consistent 
with^  the  interests  of  the  state  and  the  proper  treatment 
of  its  convicts,  and  with  a  due  regard  for  the  existing 
contracts  for  the  employment  of  convict  labor. '^  True, 
this  left  it  to  the  judgment  of  the  warden  as  to  which 
convicts  would  come  under  the  class  designated  in  the 
order ;  but  this  did  not,  as  is  contended,  call  upon  him 
to  exercise  judicial  powers,  and  the  selection  and 
transfer  were  in  nowise  a  modification  or  change  of  the 
judgment  which  had  been  pronounced  against  the 
petitioner.  We  think  there  was  no  error  in  overruling 
the  plaintiff's  demurrer  to  the  answer,  and  in  remand- 
ing him  to  custody. 

The  judgment  of  the  district  court  is  affirmed. 


CD.  Malette,  Appellee,  v.  G.  P.  Arnold,  Appellant. 

Deed:  breach  of  warranty:  res  ad  judicata.  The  defendant  con- 
veyed certain  lands  by  deed,  with  covenants  of  warranty,  to  B.,  who 
conveyed  the  same  to  the  plaintiff.  At  the  time  of  the  latter  con- 
veyance the  plaintiff  gave  to  B.  his  promissory  note  for  six  hundred 
and  fifty  dollars  for  a  balance  of  the  purchase  money,  but  providing 
that  said  note  was  not  to  be  paid  if  a  certain  adverse  claimant  estab- 
lished an  interest  in  the  property.  Such  interest  was  established  in 
an  action  wherein  the  defendant  and  B.  were  parties,  and  B.  in  an 
action  against  the  defendant  alone,  for  a  breach  of  the  warranty  in  the 
deed  to  him,  recovered  the  amount  of  the  note  above  referred  to, 
which  the  plaintiff  was  through  the  establishment  of  such  adverse 
claim  relieved  from  paying.  The  deed  delivered  by  B.  to  the  plaintiff 
was  one  of  special  warranty,  but  it  being  the  agreement  that  he 
should  have  one  of  general  warranty,  the  plaintiff  by  action  against 
B.,  commenced  after  the  rights  of  the  adverse  claimant  had  been 
determined,   compelled  B.  to  execute  to  him  a  general  warranty 
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deed.  Held^  that  the  latter  deed  being  valid,  and  the  plaintiff  having 
paid  the  court  costs  in  the  case  wherein  the  rights  of  the  adverse 
claimant  were  established,  he  was  entitled  to  recover  the  amount 
thereof  from  the  defendilnt,  such  sum  not  being  included  in  the 
recoverj  on  the  defendant's  warranty  in  the  action  by  B. 

Appeal  from   Decatur   District    Court. — ^Hon.    J.    W. 

Habvey,  Judge.. 

Thubsdat,  May  28, 1891. 

Action  upon  the  covenant  of  warranty  in  a  deed. 
The  cause  was  tried  without  a  jury,  and  upon  findings 
of  fact  a  judgment  was  entered  for  the  plaintiJff.  The 
defendant  appeals. — Affirmed. 

Parrish  <&  Hoffmariy  for  appellant. 

S.  A.  Gates  and  N.  P.  Bullock^  for  appellee. 

Beck,  C.  J. — I.  The  petition  alleges  that  defend- 
ant and  his  wife  conveyed,  by  warranty  deed,  certain 
lands  to  one  Sarah  F.  Brown,  who,  with  her  husband, 
conveyed  the  land  to  the  plaintiff  by  deed  of  special 
warranty,  contrary  to  a  written  contract  between  the 
parties,  requiring  a  deed  of  general  warranty,  that 
Mrs.  Brown  and  her  husband,  in  compliance  with  a 
decree  of  the  district  court,  in  a  case  brought  by  the 
plaintiff  against  them,  executed  another  general  war- 
ranty in  accord  with  the  terms  of  the  agreement  between 
the  parties ;  that  the  covenants  of  this  deed  have  been 
broken  by  the  recovery  of  a  part  of  the  land  by  one 
Boyle,  in  an  action  against  both  the  plaintiff  and  the 
defendant  herein ;  and  that  the  plaintiff  was  compelled 
to  and  did  purchase  of  Boyle  the  outstanding  title  of 
the  part  of  the  land  held  by  him.  The  defendant  in 
his  answer  alleged  that  Brown  conveyed  the  lands  to 
the  plaintiff  by  the  first  deed  executed,  which  did  not 
pass  her  claim  against  the  defendant  for  a  breach  of  the 
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<3ovenants  of  the  deed  to  her;  that  she  brought  an 
action  against  the  defendant,  and  recovered  judgment 
therein,  which  has  been  fully  satisfied.  The  answer 
denies  that  the  second  deed  contains  the  contract  of 
warranty  between  the  parties,  and  that  the  decree 
requiring  the  second  deed  was  collusive,  and  that  the 
defendant  is  not  bound  thereby. 

II.  The  defendant's  counsel  insist  that  the  findings 
of  fact  by  the  district  court  are  lacking  support  in  the 
evidence.  We  have,  upon  a  proper  consideration  of  the 
evidence,  reached  a  contrary  conclusion.  Indeed,  we 
think  the  controlling  facts  in  the  case  are  not  in  dispute, 
and  rest  wholly  upon  the  deeds  and  records,  which  will 
be  hereafter  presented,  or  their  contents  stated  with 
suflBcient  fulness.  It  will  be  seen,  before  we  conclude 
this  opinion,  that  there  is  no  necessity  to  inquire  into 
any  doubtful  or  disputed  question  of  fact.  The  facts  of 
the  case  upon  which  the  questions  of  law  arise  may  be 
more  briefly  presented,  mainly  in  the  language  of  the 
findings  of  the  court,  as  disclosed  in  the  abstract,  and 
more  satisfactorily  than  by  a  statement  otherwise  of 
their  substance.     They  are  in  the  following  language: 

^^Pindings  of  fact  and  law:  First.  That  on  the 
twenty-sixth  day  of  February,  1879,  the  defendant, 
G.  P.  Arnold  and  wife,  for  the  express  consideration  of 
six  thousand  doUars,  executed  to  Sarah  F.  Brown  a 
warranty  deed  for  the  following  described  real  estate, 
to-wit  [describes  it].  Second.  That  on  the  sixteenth 
day  of  March,  1880,.  said  Sarah  F.  Brown,  the  grantee 
in  the  deed  referred  to  in  the  above  finding  of  fact, 
and  her  husband,  for  the  express  '  consideration  of 
three  thousand  dollars,  executed  to  the  plaintiff,  CD. 
Malette,  a  deed  to  the  following  described  land,  to-wit 
[describing  it],  being  a  part  of  the  same  land  sold  by 
defendant  to  Sarah  F.  Brown ;  that  said  deed  is  marked 
^Exhibit  E.'  Third.  That  said  deed,  marked  'Exhibit 
E,'  was  not  delivered  to  the  plaintiff,  CD.  Malette,  at 
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the  date  of  its  execution,  but  that  said  deed,  with  the 
contract,  marked  'Exhibit  A,^  was,  on  or  about  the 
nineteenth  day  of  August,  1880,  deposited  and  left  with 
Hugh  Brown;  that  under  said  agreement,  marked 
'Exhibit  A,'  the  plaintiff,  C.  i).  Malette,  paid  said 
Sarah  F.  Brown  two  thousand  dollars,  and  was  to  pay 
her  the  other  one  thousand  dollars  when  the  warranty 
deed  to  such  premises  should  be  delivered  to  him ;  but 
said  one  thousand  dollars  was  not  to  be  paid  until  the 
claim  of  one  Wm.  Boyle  in  and  to  a  portion  of  said  real 
estate  was  determined.  Fourth.  That  when  said  deed, 
marked  'Exhibit  E,'  was  deposited  with  Hugh  Brown, 
the  plaintiff  believed  that  it  was  a  general  warranty 
deed.  Fifth.  That  in  the  year  1881  Wm.  Boyle 
brought  an  action  in  the  circuit  court  of  the  state  of 
Iowa,  in  and  for  Decatur  county,  against  the  defendant, 
Gr.  P.  Arnold  and  wife,  this  plaintiff,  and  Sarah  F. 
Brown,  claiming  to  be  the  owner  of  the  undivided  one- 
half  of  certain  real  estate  [describing  it] ;  the  same 
being  one  hundred  acres  of  the  land  conveyed  by  the 
defendant  Arnold  to  the  said  Sarah  F.  Brown,  and  by 
said  Sarah  F.  Brown  to  plaintiff.     Sixth.     That  at  the 

term,  1885,  of  said  circuit  court,  there  was  a  decree 

rendered  in  said  cause  in  favor  of  said  William  Boyle, 
finding  that  he  was  the  owner  of  the  undivided  half  of 
said  one  hundred  acres  of  land,  and  a  decree  of  parti- 
tion ordered,  and  referees  were  appointed  to  make 
division  of  said  land;  that  said  decree  and  judgment 
were  afterwards  affirmed  by  the  supreme  court  of  the 
state  [25  N.  W.  Rep.];  that  under  said  decree  and 
order  the  referees  set  off  to  said  William  Boyle 
twenty-three  acres  of  land  [describing  it],  which  was 
confirmed  by  the  court;  that  plaintiff  purchased  said 
real  estate  from  said  William  Boyle,  and  paid  him  fifteen 
hundred  dollare  therefor.  Seventh.  That  defendant,  G. 
,  P.  Arnold,  who  was  one  of  the  defendants  in  the  case  of 
William  Boyle  v.   Arnold  and  others,   employed  the 
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attorneys,  and  conducted  and  managed  the  defense  in 
said  cause  of  Boyle  v.  Arnold  and  others;  that  the 
plaintiflE,  C.  D.  Malette,  while  a  defendant  in  said  suit, 
took  no  part  and  was  not  consulted  in  the  defense 
thereof ;  that  there  was  a  large  amount  of  costs  made  in 
the  trial  of  said  cause  in  the  circuit  and  supreme  courts, 
which  was  taxed  to  the  defendants  herein ;  that  on  the 
twenty-fifth  day  of  November,  1885,  the  plaintiff  paid 
off  the  costs  made  in  the  circuit  court,  the  sum  of 
two  hundred  and  two  dollars  and  forty-five  cents, 
and  about  the  same  time  paid  off  the  costs  made  in 
said  cause  in  the  supreme  court,  the  sum  of  twenty- 
three  dollars  and  fifty  cents.  Eighth.  That  on  or 
about  November  27,  1881,  the  plaintiff  herein 
paid  said  Sarah  F.  Brown  the  sum  of  five  hundred 
dollai*s,  the  same  being  a  part  of  the  one  thousand 
dollars  mentioned  in  the  contract,  marked  ^Exhibit  A,^ 
and  at  that  time  said  contract  was  destroyed,  and  the 
plaintiff  herein,  in  lieu  thereof,  paid  said  Sarah  F. 
Brown  said  sum  of  five  hundred  dollars,  and  executed 
his  note  to  her,  with  security,  for  the  balance  due  on 
said  contract,  amounting  to  about  six  hundred  and 
thirty  doUars,  but  said  note  was  not  to  be  paid  in  tlie 
event  said  William  Boyle  should  prevail  in  said  suit 
against  the  defendant,  G.  P.  Arnold,  and  others;  that 
at  the  time  said  contract  (Exhibit  A)  was  destroyed, 
and  the  five  hundred  dollars  paid  and  conditional  note 
given,  the  deed  from  Sarah  F.  Brown  to  the  plaintiff, 
C.  D.  Malette,  marked  ^Exhibit  E,'  was  delivered  to 
the  plaintiff ;  but  the  court  finds  that  said  deed  was  not 
examined  or  read  by  the  plaintiff  at  said  time,  and  he 
supposed  and  believed  that  it  was  a  general  warranty 
deed,  and  he  left  said  deed  with  Hugh  Brown  to  be 
recorded,  and  said  Brown  did  have  said  deed  recorded. 
Ninth,  That,  for  the  purpose  of  compelling  said  Sarah 
F.  Brown  to  execute  to  him  a  warranty  deed  as  stipu- 
lated in  the  contract  (Exhibit  A),  the  plaintiff  brought 
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an  action  in  the  district  court  of  the  state  of  Iowa,  in 
and  for  Decatur  county,  and  at  the  Januaiy  term,  1888, 
a  decree  was  entered  requiring  said  Sarah  F.  Brown  to 
execute  a  warranty  deed  as  required  in  said  contract, 
and  on  the  sixth  day  of  February,  1888,  the  said  Sarah 
F.  Brown  and  her  husband,  in  obedience  to  said  decree, 
executed  and  delivered  to  the  plaintiff,  CD.  Malette, 
the  deed,  a  copy  of  which  is  attached  to  plaintiff^s  peti- 
tion, and  marked  ^Exhibit  D.'  Tenth.  That  on  the 
nineteenth  day  of  December,  1885,  said  Sarah  F.  Brown 
brought  suit  against  the  defendant,  Gt,  P.  Arnold,  for 
damages  sustained  by  reason  of  a  breach  of  warranty 
in  the  conveyance  by  defendant  to  the  said  Sarah  F. 
Brown,  and  on  the  thirty-first  day  of  May,  1887,  she 
recovered  judgment  in  said  suit  against  the  defendant 

Arnold,  for  the  sum  of dollars  and  costs,  which 

said  judgment  the  defendant  has  paid ;  but  the  court 
further  finds  that  in  said  action  the  said  Sarah  F.  Brown 
was  restricted  in  the  amount  of  her  recovery  to  the 
amount  that  said  C.  D.JMalette  had. failed  to  pay  her  by 
reason  of  said  Wm.  Boyle  having  succeeded  in  holding 
the  undivided  half  of  said  one  hundred  acres  of  land 
heretofore  referred  to.  Eleventh,  That  at  the  time  of 
the  suit  between  said  Sarah  F.  Brown  and  the  defend- 
ant herein,  referred  to  in  the  tenth  finding  of  facts,  the 
deed  from  said  Sarah  F.  Brown  to  the  plaintiff  Malette 
marked  ^Exhibit  E,^  was  on  file;  so,  also,  was  said  con- 
tract, marked  'Exhibit  A;'  but  the  court  finds  that  the 
recording  of  said  contract  did  not  impart  notice  to  any- 
one of  its  contents,  because  it  was  not  acknowledged  as 
required  by  law;  and  the  court  also  finds  that  the 
defendant  Arnold,  at  the  time  of  said  suit,  had  no 
actual  knowledge  of  said  written  contract.  But  the 
court  does  find  that,  at  the  time  said  contract  was 
destroyed,  and  deed,  marked  'Exhibit  E,^  was  placed  on 
record,  and  the  conditional  note  referred  to  in  finding 
number    8   was  given,  that  S.   H.  Amos,  who    was 
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then  the  attorney  of  said  Arnold,  had  knowledge  of 
said  written  contract,  and  the  contents  thereof;  and  in 
this  connection  the  court  further  finds  that  it  was  at  the 
instance  of  the  defendant  Arnold  and  his  attorney, 
that  said  deed,  marked  'Exhibit  E,'  was  placed  on 
record  before  the  interest  of  said  Boyle  in  said  real 
estate  was  ascertained  and  determined.  Eleven  and  one" 
half.  That  the  plaintiff  Malette  was  not  a  party  to 
said  suit  between  said  Sarah  F.  Brown  and  the  defend- 
ant on  her  breach  of  warranty,  but  the  court  finds  that 
he  had  personal  knowledge  that  said  suit  was  pending 
in  court.  Twelfth.  The  court  finds  that,  at  the  time 
the  defendant  sold  said  real  estate  to  said  Sarah  F. 
Brown,  there  was  a  dwelling-house  situated  on  said 
land  of  the  value  of  two  thousand  dollars,  which  was 
destroyed  by  fire  prior  to  the  time  said  Sarah  F.  Brown 
sold  said  premises  to  the  plaintiff  Malette.  Thirteenth. 
That  there  is  no  testimony  showing  the  proportionate 
value  of  the  real  estate  set  off  to  said  Williain  Boyle 
with  the  balance  of  the  real  estate  sold  by  the  defend- 
ant Arnold  to  said  Sarah  F,  Brown,  in  the  condition 
it  was  in  at  the  time  of  sale,  with  said  dwelling-house 
situated  thereon;  but  there  is  testimony  showing  the 
proportionate  value  of  said  land  so  set  off  to  said  Boyle 
with  the  balance  of  the  one  hundred  and  forty  acres 
conveyed  by  said  Sarah  F.  Brown  to  the  plaintiff 
Malette,  which  the  court  finds  to  be  one-third  of  j  the 
value  of  said  one  hundred  and  forty  acres,  or  one 
thousand  dollars.^' 

Upon  the  facts  thus  found,  the  court  held  that 
the  defendant  is  liable  for  the  costs  paid  by  the  plaintiff 
in  the  case  against  him  brought  by  Boyle,  and  interest 
thereon  at  six  per  centum  per  annum,  and  that  the  five 
hundred  dollars  be  paid  Mrs.  Brown  pursuant  to  the 
arrangement  between  her  and  the  plaintiff,  and  entered 
judgment  accordingly. 

in.     Counsel  for  the  defendant  insist  that    the 


62  Malette  v.  Arnolp.  [83  Iowa 

recovery  of  Brown  on  the  deed  was  an  adjudication 
which  cut  off  all  right  of  the  plaintiff  to  recover  on  the 
deed.  It  is  plain  that  this  position  is  ^not  sound,  for 
these  reasons:  Mrs.  Brown  recovered  the  sum  only 
which  she  had  failed  to  recover  from  the  plaintiff,  by 
reason  of  Boyle  recovering  a  part  of  the  land.  It  is 
plain  that  she  suffered  loss  and  injury  by  reason  of  the 
failure  of  the  title,  and  that,  therefore,  she  was  entitled 
to  recover  her  damages  on  the  warranty.  No  other 
person  could  recover  these  damages,  and  she  could 
recover  from  no  other  perspn  than  the  defendant.  It  is 
equally  plain  that  no  other  person  had  a  claim  against 
the  defendant  for  these  damages,  and  they  have  not 
been  recovered  by  the  plaintiff  or  any  person  other  than 
Mrs.  Brown. 

IV.  But,  if  it  be  admitted  that  Mrs.  Brown  was 
not  entitled  to  recover,  that  does  not  affect  the  plain- 
tiff's rights  to  recover  in  this  action.  He  was  not  a 
party  to  that  suit,  and  cannot  be  prejudiced  in  this 
action  by  an  erroneous  judgment  in  the  other.  We 
may,  therefore,  leave  out  of  view  the  judgment,  in  the 
action  brought  by  Mrs.  Brown. 

V.  We  need  only  to  inquire,  is  the  plaintiff 
entitled  to  recover!  If  the  deed  executed  by  Brown  to 
him  is  valid,  and  contains  a  covenant  of  warranty,  there 
can  be  no  doubt  that,  under  the  law,  he  has  an  action 
against  the  defendant  as  a  prior  warrantor.  This,  we 
think,  is  not  doubted.  But  it  is  insisted  that  the  deed 
is  invalid.  Surely,  as  between  the  plaintiff  and  Brown, 
it  is  not ;  for  it  is  executed  pursuant  to  an  adjudication 
to  which  both  were  parties.  As  between  them  the  deed 
is  valid,  binding  and  effective  in  bestowing  upon  the 
plaintiff  the  right  to  prosecute  the  defendant  as  the 
prior  warrantor.  The  defendant  cannot  question  the 
validity  of  the  deed,  and  he  is  not  prejudiced  by  it. 
He  violated  his  covenant,  and  .there  have  been  damages 
sustained  by  the  plaintiff,  against  which  the  defendant's 


May  1891]        Cass  Co.  Bank  v.  Weber.  63 

<50venant  was  intended  to  protect  his  grantee  and  all 
subsequent  grantees.  He  is  not  prejudiced  by  any 
agreement  between  the  plaintiff  and  Brown,  by  which 
the  plaintiff  is  enabled  to  recover  the  actual  amount  he 
lost.  It  is  plain  that,  by  the  breach  of  the  warranty, 
the  plaintiff  has  suffered  damages.  The  defendant 
interposes  technical  objections  to  defeat  the  plaintiff, 
and  escape  the  obligation  of  his  covenant.  The  law  will 
not  permit  it.  This  is  all  there  is  in  the  case,  and 
it  demands  no  further  consideration. 

The  judgment  of  the  district  court  is  affirmed. 
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Cass  County  Bank,  Appellee,  v.  George  Weber       -g^^\ 

etux.,  Appellants.  i«  ^4 

1.  Fraudulent  Conveyances:  transactions  between  husband 
AND  WIPE.  Where  a  wife,  having  money  of  her  own,  gave  the  same  to 
her  hnsband  for  general  nse,  without  any  agreement  or  expectation 
for  repayment,  until,  in  later  years,  when  the  husband  had  become 
insolvent,  the  transaction  was  made  a  means  of  protecting  the  hus- 
band's property  against  his  creditors.  Held,  that  under  the  evidence 
the  trial  court  properly  found  that  the  conveyance  was  without  con- 
sideration, and  made  for  the  purpose  of  hindering,  delaying  and 
defrauding  creditors. 

2.  Homestead:  partial  use  op  premises  for  hotel:  execution: 
exemption.  Where  a  two- story  brick  building,  with  frame  additions, 
was  used  in  part  for  a  homestead  and  in  part  as  a  hotel,  and  the 
cellar  and  rooms  on  the  first  floor  used  for  hotel  purposes  were  also 
used  by  the  family  either  as  a  passageway  between  rooms  occupied  for 
homestead  purposes  or  for  ingress  and  egress  to  the  premises,  and  the 
rooms  in  the  second  story,  though  used  exclusivtly  for  hotel  purposes, 
were  inaccessible  except  by  passage  through  a  part  of  the  premises 
occupied  as  a  homestead,  held,  that  the  whole  building  should  be 
treated  as  exempt  from  execution  under  the  homestead  law. 

Appeal  from  Cclsb  District  Court. — Hon.  H.  E.  Deemeb, 

Judge. 

Thursday,  May  28, 1891. 
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The  defendants,  George  and  L.  A.  Weber,  are 
husband  and  wife.  George  Weber  is  a  judgment  debtor 
to  the  plaintiff  bank.  In  1885  George  Weber  conveyed 
to  his  wife  eighty  acres  of  land  and  four  lots  in  the  city 
of  Atlantic,  and  this  action  is  to  set  aside  the  convey- 
ance as  in  fraud  of  the  plaintiflE  's  rights  as  a  judgment 
creditor.  The  issues  involve  the  bona  fides  of  the 
transfer,  and  also  the  homestead  character  of  the  lots 
in  the  city  of  Atlantic.  The  district  court  made  the 
following  findings  of  fact  and  judgment  entry. 

*  ^ First.  That  on  the  twentieth  day  of  November, 
1886,  the  plaintiflE  recovered  a  judgment  against  one 
Wm.  Kreamer  and  the  defendant,  George  Weber,  for  the 
sum  of  six  hundred  and  nineteen  dollars  and  seventy- 
two  cents,  and  ten-per-cent.  interest  from  the  date 
thereof,  and  the  further  sum  of  forty-nine  dollars  and 
nine  cents  costs,  with  six-per-cent.  interest  from  ihe 
date  thereof.  Second.  That  said  judgment  is  the 
property  of  the  plaintiflf,  and  wholly  unsatisfied 
and  unpaid,  and  that  W.  H.  Kreamer  is  wholly  insol- 
vent, and  has  no  property  from  which  said  judgment  can 
be  made.  Third.  That  defendant,  George  Weber,  has 
no  property  in  his  own  name  from  which  said  judgment 
can  be  realized.  Fourth.  That  on  April  15,  1885,  the 
defendant,  George  Weber,  made  and  delivered  to  the 
defendant,  L.  A.  Weber,  his  wife,  a  deed  of  conveyance 
for  the  following  described  real  estate,  to-wit:  Lots  9, 
10,  11  and  12,  in  block  14,  in  the  city  of  Atlantic,  Cass 
county,  Iowa  J  and  the  north  half  of  the  northeast 
quarter  of  section  12,  township  75  north,  of  range  35 
west,  fifth  prime  meridian,  Cass  county,  Iowa,  being 
the  property  then  owned  by  the  defendant,  George 
Weber,  l^ijlh.  That  said  deed  was  made  without  con- 
sideration, and  for  the  purpose  of  hindering,  delaying 
and  defrauding  the  creditors  of  the  defendant,  George 
Weber.  Sixth.  That  part  of  the  building  on  lot  12, 
block  14,  Atlantic,  Iowa,  is  occupied  by  the  defendant, 
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L.  A.  Weber,  as  a  homestead  for  herseK  and  family,  and 
was  so  occupied  prior  to  the  contracting  of  the  debt 
herein.  It  is,  therefore,  ordered,  adjudged  and  decreed 
by  the  court  that  the  deed  of  conveyance  from  the 
defendant,  Gteorge  Weber,  to  defendant,  L.  A.  Weber, 
his  wife,  conveying  the  above-described  real  estate,  and 
recorded  in  book  79,  on  page  426,  of  the  records  of 
Cass  county,  Iowa,  be  held  for  naught,  as  concerns  this 
plaintiff,  and  that  the  lien  of  this  plaintiff 's  judgment 
is  declared  prior  and  paramount  to  any  lien  or  interest 
the  defendants,  George  or  L.  A.  Weber,  may  have  in  the 
premises,  except  their  right  of  homestead  in  and  to  part 
of  the  building  situated  on  lots  11  and  12,  block  14, 
Atlantic,  Iowa;  that  plaintiff's  judgment  is  hereby 
declared  and  established  as  a  lien  from  the  date  thereof, 
November  20,  1886,  upon  the  following  described  real 
estate,  as  prayed  in  the  plaintiff's  petition,  to-wit:  The 
north  half  of  the  northeast  quarter  of  section  12,  in 
township  75  north,  of  range  35  west,  fifth  prime 
meridian,  Cass  county,  Iowa ;  and  upon  the  upper  story 
and  the  front  room  down-stairs,  and  the  cellar  there- 
under, of  the  brick  building  situated  on  lot  12,  in  block 
14,  in  Atlantic,  Iowa ;  and  also  the  upper  story  and  the 
east  room  on  the  ground  floor  of  the  frame  building 
joining  the  brick  on  the  west,  situated  on  the  saine  lot 
and  block;  and  also  all  the  ground  covered  by  the 
frame  business  house  and  stables,  being  the  west  end 
of  lots  10,  11  and  12,  and  all  of  lot  9,  all  in  block  14, 
Atlantic,  Iowa.''  The  defend|ints  appeal. — Modified 
and  affirmed. 

L.    L.    Be    Lano    and    Willard    <&  Willardy    for 
appellants. 

Temple  &  Phelps  and  C.  F.  Loo f  burrow,  for  appellee. 

GrKANGER,  J. — ^I.     This  case,   as    to    its  facts  in 
detail,  is  like  many  another,  where  a  wife  has  money 
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in  her  own  right  which  she  gives  to  her 
oonveyancea:    nusDand   lor   general   use,  without    any 

transactions  ^  .  V         •     •         i 

bSidlmd^wiVe   agreement  or  expectation  that  it  is  a  loan, 

or  creates  any  obligation  for  payment, 
until  in  later  years,  when,  through  the  vicissitudes  of 
fortune,  the  transaction  is  made  a  means  of  protecting 
her  husband's  property  against  his  creditors.  From 
the  evidence,  though  quite  conflicting  in  many  respects, 
the  district  court  found  that  the  conveyance  was  without 
consideration  and  for  the  purpose  of  hindering,  delay- 
ing and  defrauding  the  creditors  of  George  Weber; 
and,  after  considering  the  evidence,  we  concur  in  its 
conclusion. 

II.  The  more'diflBcult  question  in  the  case  is  that 
of  homestead  exemption.  The  property  claimed  as  a 
3.  HoMBSTBAD-      homcstcad  is  that  in  the  city  of  Atlantic, 


p?^esfop'    l<>ts  9,  10,  11  and  12.     These  lots  have 
lo^^elemp-"    ©^^h  a  froutagc  of  twenty-five  feet  and  a 


e; 

tl< 

*^^°*   •  depth  of  one  hundred  and  forty  feet.     On 

lot  12  there  was  originally  built  a  brick  building,  with 

the  first  floor  designed  for  a  business  room  and  living 

rooms  above.     The  property  was  afterwards  sold  to 

Dierkson  &  Hansen,   who  converted  it  into  a  hotel 

known  as  the  **  Farmers'  Home.'^    The  first  story  was 

made  into  two  rooms,  the  first  being  used  as  an  office 

and  bar  room,  and  the  other  as  a  dining  room.    This 

building  is  fifty  feet  in  length  by  twenty-two  feet  in 

width.     The  second  story  is  reached  by  a    stairway 

from  the  front  room  or  office.    Underneath  is  a  cellar, 

access  to  which  is  by  a  stairway  from  the  dining  room. 

North,  and  as  we  understand,  on  the  side  of  this  brick 

building,  was  built  a  frame   addition,  with  kitchen 

and  bedroom.     Other  frame  additions  were  also  made 

to  the  brick  building,  in  which  were  a  sitting  toovh 

And   bedroom    on    the    ground  floor   and    bedrooms 

above.     Between  the  sitting  room  and  the  dining  room 

was  a  wash  room,  through  which  access  was  had  from 
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ihe  brick  part  to  the  bedroom,  and  through  the  wash 
room  and  bedroom  into  the  sitting  room,  the  sleeping 
rooms  in  this  part  being  over  the  sitting  room.  It  thus 
appears  that  the  district  court  found  that  the  parts  of 
the  building  not  occupied  as  a  homestead  are,  of  the 
brick  part,  the  upper  rooms,  and  the  front  room  below, 
used  as  the  office,  and  the  cellar  beneath;  also  the 
bedroom  east  of  and  between  the  sitting  room  and 
wash  room  in  the  frame  part,  as  by  its  decree  the 
plaintifE's  judgment  is  made  a  lien  thereon.  We  regret 
that  the  condition  of  the  record  leaves  some  uncer- 
tainty as  to  these  particular  facts.  We  have  endeav- 
ored, however,  to  be  precise  in  our  findings.  On  the 
rear  end  of  lots  10,  11  and  12,  and  on  lot  9,  there  were 
erected  some  stables  for  the  use  of  the  hotel,  and  after 
Weber  purchased  the  premises  he  built  on  the  lots  at 
the  rear  end  a  frame  business  house.  The  stabling 
was  used  by  the  defendants  for  the  purpose  of  carrying 
on  their  business  of  hotel  keeping,  and  neither  that  nor 
the  frame  business  house  was  used  as  a  part  of  the 
homestead,  and  the  district  court  thus  found. 

Our  findings  of  fa<3t  as  to  the  homestead  occupa- 
tion do  not  exactly  accord  with  those  of  the  district 
court.  That  the  defendants  had  a  homestead  in  the 
premises  is  not  questioned.  Hence,  we  are  not  to 
inquire  whether  or  not  there  is  a  homestead,  but,  con- 
ceding one,  we  inquire  after  its  intent.  In  Rhodes  v. 
McCannack,  4  Iowa,  368,  it  is  said:  ''When  an  execu- 
tion defendant  shall  use  a  particular  building  as  a 
home,  the  whole  of  such  building,  in  cases  of  contro- 
versy and  disagreement,  will  be  presumed  to  constitute 
and  be  a  part  of  the  homestead  until  it  is  shown  by  the 
party  adversely  interested  that  some  specific  portion  is 
not  of  the  homestead  character,  and,  therefore,  not 
exempt.'^  As  to  the  office  room,  the  bedroom  and  the 
<5ellar  we  have  no  difficulty  in  reaching  a  conclusion 
that  they  are  not  brought  within  the  rule.     The  most 
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that  can  be  said  is  that 'there  is  shown  to  be,  to  some 
extent,  a  joint  occupancy  of  them  for  homestead  and 
hotel  purposes.  Of  the  bedroom  it  is  true  that  it  was 
used  as  a  sleeping  room  for  the  guests  of  the  hotel,  but 
at  the  same  time  it  was  used  by  the  family  as  a  passage- 
way from  the  dining  room  to  the  sitting  room,  both  of 
which  were  found  to  be  parts  of  the  homestead.  Now, 
let  us  suppose  the  bedroom  had  not  been  used  for  a 
sleeping  room  by  any  pei-son,  but  merely  a  room 
through  which  the  family  passed  to  the  sitting  room 
from  other  parts  of  the  house.  We  do  not  think  that 
state  of  facts  would  justify  a  finding  that  it  was  not 
usM  as  a  part  of  the  homestead,  nor  do  we  think  the 
mere  fact  of  its  use  by  guests  of  the  hotel,  while  at  the 
same  time  used  for  the  other  purpose,  would  divest  it 
of  its  character  as  a  part  of  the  homestead.  The  front 
or  oflBce  room  was  used  as  an  office  and  bar  room,  but 
it  was  at  the  same  time  used  by  the  family.  It  was  a 
means  of  ingress  and  egress  from  the  street.  It  was 
a  front  room,  back  of  which  was  the  dining  room,  and 
still  back  the  wash  room,  bedroom  and  sitting  room. 
These  rooms  were  all  devoted  to  the  same  purpose.  At 
least,  it  does  not  appear  that  they  were  not,  and  we 
assume  facts  not  otherwise  established  in  harmony 
with  the  homestead  right.  It  is  not  as  if  it  was  shown 
that  one  story  of  the  building  was  used  as  a  store  or 
shop,  or  leased  and  occupied  by  a  stranger,  which  use 
would  indicate  of  itself  a  disuse  by  the  family.  The 
entertainment  of  hotel  guests  and  of  boarders  is  often 
in  a  manner  to  be  consistent  with  an  occupation  at  the 
same  time  by  the  family. of  the  apartments  as  a  part  of 
the  home.  Such  entertainments  would,  it  is  true, 
often,  if  not  generally,  be  a  limitation  upon  the  use  by 
the  family  of  certain  apartments,  but  not  to  the  extent 
of  exclusion.  If  the  office  room  had  not  been  thus 
used,  but  had  been  a  room  into  which  the  family  occa- 
sionally went,  and  through  which  it  passed  from  the 
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other  apartments  to  and  from  the  street,  we  do  not 
understand  that  it  would,  from  such  a  state  of  facts, 
be  so  divested  of  a  homestead  character  as  to  be 
liable  to  execution.  Neither  will  the  fact  that  it  is  so 
used  in  connection  with  another  use  have  such  an 
effect.  The  same  is  true  of  the  cellar.  It  was  used 
for  hotel  purposes,  but  also  for  the  family.  The  busi- 
ness of  the  hotel  and  the  support  of  the  family  as  to 
work  and  supplies,  as  well  as  occupation,  were  so 
mingled  naturally  that  it  is  a  task  of  much  diflSculty 
to  show  separate  occupations  or  use,  and  the  burden 
of  doing  so  is  with  the  plaintiff. 

The  upper  story  of  the  brick  building  is  divided 
into  five  sleeping  rooms,  and  these  (the  record  shows) 
were  used  exclusively  for  the  guests  of  the  hotel,  and 
not  by  the  family  for  homestead  purposes;  that  is,  they 
are  a  part  of  the  homestead  building,  but  not  particu- 
larly occupied  by  the  family.  The  legal  problem  in 
.  this  respect,  in  the  light  of  authority,  is  somewhat  diffi- 
cult. Following  the  rule  of  Rhodes  v.  McCormack,  4 
Iowa,  368;  Mayfield  v.  Maasden,  59  Iowa,  517,  and 
Johnson  v.  Moser^  66  Iowa,  536, — that  apartments  of 
the  homestead  building,  Aot  occupied  as  such,  are  liable 
to  execution, — and  we  should  find  for  the  plaintiff ;  and 
under  these  authorities  our  duty  would  be  clear  but  for 
the  fact  that  in  this  case  the  only  means  of  access  to 
these  rooms  is  through  the  office  room,  which  we  hold 
to  be  a  part  of  the  homestead,  and  we  possess  no 
authority  to  invade  the  homestead  right  by  continuing 
the  present  means  of  access,  unless  we  extend  what  is 
now  by  many  regarded  as  a  rule  of  doubtful  m^rit,— 
that  of  partitioning  a  homestead  building  between  a 
debtor  and  his  creditors,  which  we  are  not  inclined  to 
do.  It  would,  of  course,  be  idle  to  hold  that  a  room  or 
rooms  in  a  building  not  used  by  the  family  were  liable 
to  execution,  when  the  purchaser  would  have  but  a 
barren  right, — the  title  without  a  right  of  occupancy  or 
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use, — and  that,  so  far  as  disclosed  by  the  record,  would 
be  the  situation  in  this  case.  In  Johnson  v.  Moser,  66 
Iowa,  356,  the  homestead  was  limited  to  the  two  middle 
stories  of  a  four-story  building,  and  a  right  of  access 
was  given  to  the  fourth  stoiry  by  hatchways  through 
the  floors  of  the  homestead  part,  and  a  hoisting  appara- 
tus connected  with  the  fourth  story.  This  means  of 
access,  it  seems,  was  a  part  of  the  plan  of  constructing 
the  building,  and  could  be  continued  without  any  inter- 
ference with  the  occupation  of  the  homestead  part  of 
the  building.  It  was,  in  effect,  an  independent  means 
of  access,  and  the  hatchway  could  never  have  been 
regarded  as  a  part  of  the  homestead.  It  was,  therefore, 
an  invasion  of  the  homestead  right.  The  difference 
between  that  case  and  a  right  of  access  to  these  rooms^ 
through  the  front  room  below,  is  too  obvious  to  deserve 
notice.  Such  a  right  would  be  a  serious  impairment  of 
the  homestead  privilege.  For  reasons  certainly  not 
stronger  in  Wright  v,  Ditder,  54  Iowa,  620,  a  room  used 
as  a  storeroom  for  the  sale  of  merchandise  was  distin- 
guished and  held  exempt  from  execution.  Its  sale  would 
have  interfered  with  the  use  and  occupation  of  the  living 
rooms  above  and  cellar  below.  A  similar  thought  is 
made  use  of  in  Johnson  v.  Moser,  supra ,  in  holding  that 
parts  of  the  building  might  be  sold.  It  is  said:  'Their 
sale  will  not  unreasonably  interfere  with  the  use  of  the 
defendant  of  those  portions  of  the  building  which  he 
occupies  as  a  place  of  residence.  The  same  cannot  be 
said  of  this  case,  with  a  right  of  access  as  it  now  is. 
These  considerations  lead  us  to  the  conclusion  that  the 
entire  building  should  be  treated  as  exempt  from  execu- 
tion under  the  homestead  law,  and  that  the  decree  of 
the  district  court  should  be  thus  modified. 

III.  A  point  is  made  in  argument  that  the  defend- 
ant, George  Weber,  was  only  surety  for  one  W.  H. 
Kreamer  on  the  note  on  which  the  plaintiff's  judgment 
was  obtained,  and  that  the  plaintiff  has  alleged,  but 
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has  not  proven,  the  insolvency  of  Kreamer.  Without 
an  intimation  as  to  the  law  applicable,  we  think  the 
fact  is  otherwise.  With  the  additional  abstract,  we 
think  the  insolvency  appears. 

The  decree  of  the  district  court  is  approved,  except 
as   to    the    modification    suggested.    Modified    and 

APFIBMED. 


W.    L.    Patton,    Appellee,    v.     Cook    &    Morgan, 

Appellants. 

Agency:  revocation:  bond:  cancellation.  The  defendants  were 
employed  l3y  the  plaintiff  to  sell  for  him  a  lot  for  two  hundred  and 
seTenty-five  dollars,  one-third  of  which  was  to  be  paid  in  cash  and  a 
note  to  be  given  for  the  balance  payable  in  one  year,  with  interest  at 
eight  per  cent.  They  afterwards  notified  the  plaintiff  that  they  had 
fonnd  a  purchaser,  and  that  the  cash  payment  and  note  were  ready 
to  be  delivered  to  him.  Thereupon,  the  plaintiff  executed  a  title  bond 
with  the  place  for  the  grantee  left  blank,  but  upon  the  delivery  of  the 
same  to  the  defendants  they  offered  him,  instead  of  the  money  and 
note  as  aforesaid,  five  or  ten  dollars  for  an  option  on  the  purchase  of 
the  lot.  The  plaintiff  then  demanded  the  return  of  the  bond  or  a  com- 
pliance with  the  contract,  but  the  defendant  refused  to  do  either,  but 
filled  up  the  bond  with  the  name  of  one  G.,  who  assigned  it  to  S. 
Held,  that  the  rights  of  the  parties  were  fixed  when  the  defendants 
refused  to  pay  the  money  and  deliver  the  note  in  accordance  with  the 
contract,  and  were  not  affected  by  a  subsequent  tender  by  the  defend- 
ants, and  that  the  plaintiff  was  entitled  to  a  cancellation  of  the  bond. 

Appeal  from  Pottawattamie  District  Cou/rt. — Hon.  H.  E. 

Deemeb,  Judge. 

Thursday,  May  28, 1891. 

The  plaintiff  seeks  by  this  action  to  set  aside  and 
cancel  a  bond  for  a  deed  of  a  certain  lot  in  Council 
Bluffs.  There  was  a  full  hearing  on  the  merits,  and  a 
decree  for  the  plaintiff.  The  defendants  appeal. 
Affirmed. 
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Stone  &  Sims  and  Flickmger  Bros.,  for  appellants. 
G.  A.  Holmes  and  Uarl  <&  McCdbe^  for  appellee. 

RoTHROOK,  J. — The  plaintiff  was  the  owner  of  the 
lot  in  question.  T^he  defendants,  Cook  &  Morgan,  were 
real-estate  agents.  In  the  month  of  February,  1887, 
plaintiff  authorized  Cook  &  Morgan  to  sell  said  lot  for  ^ 
two  hundred  and  seventy-five  dollars.  The  terms  of 
sale  were  to  be  one-third  cash  and  the  balance  payable 
in  one  year  with  interest  at  eight  per  cent,  per  annum. 
The  purchaser  was  to  execute  a  promissory  note  for  the 
deferred  payment.  In  a  short  time  after  this  arrange- 
ment was  made.  Cook  &  Morgan  notified  the  plaintiff 
that  they  had  found  a  purchaser  for  the  lot.  There- 
upon the  plaintiff  executed  and  acknowledged  a  title 
bond.  It  was  a  blank  bond,  in  that  the  name  of  the 
purchaser  was  not  filled  in  nor  anywhere  inserted  in  the 
bond.     This  fact  cannot  be  said  to  be  disputed. 

The  real  question  is  whether  Cook  &  Morgan  filled 
the  blank  wrongfully,  and  without  authority  from  the 
plaintiff.  On  this  branch  of  the  case  there  [is  a  serious 
conflict  in  the  evidence.  We  have  examined  the  record 
with  care,  and  we  reach  the  same  conclusion  that  was 
adopted  by  the  district  court.  We  think  that  a  fair 
preponderance  of  the  evidence  shows  that,  when  Cook 
&  Morgan  requested  the  plaintiff  to  prepare  the  bond 
they,  or  one  of  them,  stated  to  him  that  the  cash  pay- 
ment and  the  note  for  the  deferred  payment  were  ready 
to  be  delivered  to  him.  When  the  plaintiff  presented 
the  bond.  Cook  &  Morgan  did  not  have  the  money  nor 
the  note,  but  offered  the  plaintiff  five  or  ten  dollars  for 
an  option  on  the  purchase  of  the  lot.  This  the  plaintiff 
refused  to  accept,  and,  as  the  bond  had  been  handed  to 
Cook  &  Morgan,  they  refused  to  return  it  to  the  plain- 
tiff. After  some  dispute  and  discussion  between  the 
parties,  the  bond  was  left  in  the  hands  of  Cook  & 
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Morgan.  The  plaintiff  went  to  their  office  early  the 
next  morning,  and  demanded  the  bond  or  a  compliance 
with  the  contract.  Cook  &  Morgan  refused  to  pay  the 
money  and  deliver  the  note,  and  filled  up  the  bond  with 
the  name  of  one  Greenwood.  He  assigned  it  to  the 
defendant  Smith.  In  our  opinion  the  rights  of  the 
parties  were  fixed  when  Cook  &  Morgan  failed  to  pay 
the  money  and  deliver  the  note  to  the  plaintiff,  and  it 
is  entirely  immaterial  what  they  did  afterwards  in  the 
way  of  a  tender.  They  had  no  authority  to  fill  in  the 
name  of  Greenwood  in  the  bond. '  This  question  of  fact 
is  all  there  is  in  the  appeal.     The  decree  of  the  district 


•court  is  AFFIRMED. 


I.  M.   Harley,    Appellant,    v.   Merrill  Brick 

Company,  Appellee. 

Noisanoe:  bavaqes*.  proof:  destructions  to  jury.  Where  in  an 
action  to  recover  damages  alleged  to  have  been  sustained  through  the 
operation  of  a  smokestack  and  brick  kiln  by  the  defendant,  the  plain- 
tiff averred  several  distinct  elements  of  damage  in  her  petition,  held, 
that  an  instruction  to  the  jury,  that  to  entitle  the  plaintiff  to  recover 
she  must  prove  each  and  every  allegation  of  her  petition,  was 
erroneous. 


:  :  WHEN  OP  BOTH   PUBLIC  AND    PRIVATE    NATURE,      One 

may  recover  for  damages  sustained  by  a  nuisance  though  the  damage 
sustained  by  him  be  of  the  same  character  as  that  sustained  by  the 
public,  if  the  private  damage  be  distinct  from  that  suffered  by  the 
public. 


:   :    LIABILITY    OF   ONE    OF    SEVERAL    CONTRIBUTORS.      It 

appeared  from  the  evidence  that  the  plaintiff's  dwelling  was  situated 
about  six  hundred  feet  from  certain  tile  works,  that  a  railway 
was  operated  in  the  vicinity,  that  large  quantities  of  soft  coal  were 
burned  in  the  city,  and  that  the  smoke  from  the  tile  works,  from 
the  railway  locomotives,  and  perhaps  from  the  city  at  large,  contrib- 
uted to  the  injuries  of  which  the  plaintiff  complained.  Seld,  that  the 
trial  court  erroneously  instructed  the  jury  that  to  constitute  the 
defendant's  works  a  nuisance  the  operation  of  its  works  alone  could 
be  considered,  and  that  the  creation  of  a  nuisance  by  the  smoke,  soot 
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or  gas  given  off  by  the  defendanVs  works  being  combined  with  that 
given  off  by  other  industries  would  not  render  the  defendant  liable  in 
an  action  against  it  alone.  The  role  being  that  each  person  who  acts 
in  maintaining  a  nuisance  is  liable  for  the  resulting  damage;  such  lia- 
bility, however,  being  limited  to  the  results  of  his  own  action  if  he  acts 
independently. 

4.     :  estoi»pil:   conduct  not  inducing  action.    One's  silence 

during  the  construction  of  a  smokestack  and  brick  kiln  in  the  vicinity 
of  his  premises  will  not  estop  him  from  subsequently  proceeding 
against  the  same  as  a  nuisance^  if  the  erection  of  such  works  was  not 
induced  thereby. 

5.     :  PRIVATE  INJURY:  EVIDENCE.     In  such  an  action  the  existence 

of  the  alleged  nuisance  cannot  be  shown  by  evidence  of  the  effect  of 
the  operation  of  the  defendant's  works  upon  people  and  property  not 
in  controversy. 

6.     :  VALUE  OF  defendant's  works  as  EVIDENCE.    Under  the  issue 

of  estoppel  pleaded  by  the  defendant,  held,  that  evidence  of  the  value 
of  the  defendant's  works  was  properly  admitted. 

Appeal  from  Polk  District  Court. — Hon.  ^Charles  A. 

Bishop,  Judge. 

Thursday,  May  28,  1891. 

Action  to  recover  damages  alleged  to  have  been 
caused  by  the  defendant  in  operating  machinery  and 
kilns  for  the  purpose  of  manufacturing  brick,  and  for 
the  abatement  of  the  same  as  a  nuisance.  There  was  a 
trial  by  jury,  and  a  verdict  and  judgment  for  the 
defendant.     The  plaintiflE  appeals. — Reversed. 

Chamberlin  <&  Stewart^  for  appellant. 

Gatchy  Conner  <&  Weaver y  for  appellee. 

Robinson,  J. — During  the  year  1888  the  plaintiff 
owned,  and  with  her  family  occupied,  as  a  place  of 
residence,  a  house  and  lot  on  East  Fourth  street,  in 
Des  Moines.  The  premises  so  occupied  were  about  one 
hundred  and  eighty  feet  from  the  brow  of  a  bluff  which 
sloped  abruptly  westward.  At  the  foot  of  the  bluff  the 
defendant,  in  the  year  named,  constructed  works  for 
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the  manufacture  of  brick.  They  included  a  smoke- 
stack, the  top  of  which  was  nineteen  feet  lower  than 
the  "bluff  and  brick  kilns.  The  distance  from  the  house 
of  the  plaintiff  to  the  smokestack  is  three  hundred  and 
thirty  feet,  and  from  the  house  to  the  nearest  part  of 
the  brick  kilns  it  is  two  hundred  and  ninety  feet.  After 
the  works  were  completed  the  defendant  commenced  to 
make  and  bum  brick.  The  plaintiff  claims  that,  in 
operating  the  works  and  burning  the  brick,  the  defend- 
ant used  soft  coal,  and  that  large,  dense  clouds  of  black 
smoke  and  soot  and  gases  were  emitted  from  the 
smokestack  and  kilns,  which  were  blown  over  and  upon 
her  premises,  and  into  her  house  and  other  buildings ; 
that  in  consequence  the  premises  were  rendered  uncom- 
fortable, unhealthy  and  unfit  for  habitation;  that  the 
house  and  its  contents  were  damaged,  and  the  vegeta- 
tion injured,  and  some  of  it  destroyed.  The  plaintiff 
demands  judgment  for  one  thousand  dollars,  and  asks 
that  the  buildings,  premises  and  business  of  the 
defendant  be  declared  a  public  nuisance,  and  abated. 

I.     The  court  charged  the  juiy  as  follows:-    ^^1. 

The  burden  is  upon  the  plaintiff  in  this  case  to  establish, 

1.  nuisancb:        T^y  ^  f^"'  preponderance  of  the.evidence  in 

pwSSf  taitmc-  the  case,  each  and  every  of  the  allegations 

ttoMtojury.     ^£  j^^j.  petition,  other  than  such  thereof  as 

are  expressly  admitted  in  the  answer.     ♦     *     * 

*'2.  You  are  instructed  that,  in  order  that  the 
plaintiff  may  recover  in  this  action,  she  must  have 
established,  by  a  fair  preponderance  of  the  evidence 
which  has  been  submitted  to  you:  First y  that  she 
owned  and  occupied,  as  alleged,  the  premises  described 
in  her  petition  j  ♦  *  *  second^  that  the  operation  of 
the  defendant's  works  constituted  a  nuisance;  thirds 
that  she  has  suffered  damages  thereby  in  the  respects 
alleged  in  her  petition.'' 

Objection  is  made  to  the  portions  of  the  charge 
quoted  on    the    ground   that,    under    the    rule    they 


76  Harley  v.  Merrill  Brick  Co.        [83  Iowa 

announce,  the  jury  could  not  have  found  for  the  plain- 
tiflE,  unless  she  had  proved  *^eaeh  and  every  of  the 
allegations  of  her  petition. '^  Since  she  averred  several 
distinct  elements  of  damage  it  is  clear  that  she  would 
have  been  entitled  to  recover  had  she  established  but  a 
part  of  them.  It  is  no  doubt  true  that  the  court 
designed  to  instruct  the  jury  that  the  plaintiff  could 
recover  only  as  to  the  causes  of  action  which  she  had 
proven,  and  that  the  burden  of  proof  was  upon  her,  but 
we  think  the  jury  might  have  been  misled  by  the  lan- 
guage used.  The  second  paragraph  of  the  charge  was 
of  a  nature  to  induce  the  jury  to  adopt  a  wi'ong  con- 
stniction.  Taking  the  two  paragraphs  together,  the 
jury  might  well  have  concluded  that  the  plaintiff  could 
not  recover  unless  she  had  proven  all  the  claims  made 
in  her  petition. 

II.  Appellant  complains  of  the  last  part  of  the 
second  paragraph  of  the  charge,  which  is  as  follows : 

2  . .         '**     *     *     You    are    further    instructed 

^u&\ci^^    that,  to  entitle  her  to  recover  therefor,  it 
private  nature,  jj^^^^^  appear  that  the  damage  suffered  by 

plaintiff  is  of  a  character  different  from  that  suffered  by 
the  public  at  large,  it  being  a  rule  of  law  by  which  you 
will  be  governed  that  a  private  citizen  cannot  maintain 
an  action  as  for  the  abatement  of  a  nuisance,  or  to 
recover  damages  on  account  of  a  nuisance,  unless  such 
private  citizen  be  damaged  in  a  manner  separate  and 
distinct  from  the  damage  which  is  sustained  by  the 
public  at  large;  that  is,  such  private  citizen  must  have 
suffered  some  injury  to  his  person  or  personal  rights, 
or  to  his  individual  property,  in  which  injury  the 
general  public  did  not  share  or  did  not  suffer  from." 

It  is  not  strictly  true  that  a  person  damaged  by  a 
nuisance  cannot  recover,  if  his  damages  be  of  the  same 
character  as  those  sustained  by  the  public.  If  the 
health  or  property  of  a  pereon  be  injured  from  such  a 
cause,  he  may  recover,  although  the  health  and  prop- 
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erty  of  the  general  public  affected  by  the  nuisance  be 
affected  in  the  same  manner.  The  character  of  the 
injury  would  be  the  same  in  each  case,  but  the  damages 
sustained  by  each  individual  would  be  distinct  from 
that  suffered  by  the  public,  and  a  recovery  therefor 
would  be  permitted.  It  was  said  in  Park  v.  Railivay 
Co,y  43  Iowa,  638,  that  a  nuisance  may  partake  of  a 
double  character,  and  be  both  public  and  private,  and 
that  actions  can  be  maintained  in  such  cases  by  indi- 
viduals, although  many  other  persons  sustain  like 
injuries  from  the  same  nuisance.  Section  3331  of  the 
Code  authorizes  a  recovery  by  any  person  injured  by  a 
nuisance.  See,  also,  Ewell  v.  Greemvood,  26  Iowa, 
380 ;  1  Hill  on  Torts,  555.  Although  it  was  probably  not 
the  intention  of  the  district  court  to  announce  a  differ- 
ent rule,  we  think  the  language  used  in  the  part  of  the 
paragraph  quoted  may  have  been  misleading. 

III.     It  appears  that  certain  tile  works  are  located 
about  six  hundred  feet  from  the  dwelling  of  plaintiff, 

3 . .         and    that  a  railway  is  operated   in  the 

Sne  of  Lverai    viciuity  of  the  tilc  works  and  the  works  of 
contributors,     ^j^^  defendant;  also  that  large  quantities 

of  soft  coal  are  burned  in  Des  Moines.  The  evidence 
tends  to  show  that  smoke  from  the  tile  works,  from  the 
railway  locomotives,  and  perhaps  from  the  city  at  large, 
contributes  to  the  injuries  of  which  the  plaintiff  com- 
plains. On  that  showing  the  court  charged  the  jury  as 
follows:  ''4.  Upon  the  question  of  nuisance,  you 
are  instructed  that,  to  constitute  the  operation  of 
defendant's  works  a  nuisance,  it  must  appear  that  the 
smoke,  soot  and  gas  given  off  or  emitted  therefrom  are 
such,  as  by  themselves,  con*feidered  alone,  constitute  a 
nuisance.  Though  it  may  appear  that  the  smoke,  soot 
or  gas  given  off  from  the  defendant's  works,  when 
combined  with  that  given  off  from  other  works  or 
industries,  did,  so  taken  together,  constitute  a  nuisance, 
yet  the  existence,  if  proven,  of  such  a  nuisance,  so 
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created,  will  not  warrant  a  condemnation  of  the  defend- 
ant's works  in  an  action  brought  against  it  alone ;  the 
rule  of  law  being  that  when  one  establishes  works 
lawful  in  themselves,  and  not  being  in  themselves  a  nui- 
sance, they  cannot  be  made  a  nuisance  by  proof  that 
the  operation  thereof,  combined  with  causes  arising 
from  the  operation  of  other  works  in  the  vicinity, 
together  constitute  a  nuisance.  You  are  to  determine, 
therefore,  whether  the  operation  of  the  defendant's 
works,  as  you  find  from  the  evidence  they  were  operated, 
are  considered  by  themselves  a  nuisance  as  defined  in 
these  instructions ;  and  the  existence  of  other  works  or 
industries  in  the  vicinity,  and  the  character  thereof, 
and  the  operation  thereof,  is  only  to  be  considered 
by  you  as  you  are  hereinafter  instructed,  in  determin- 
ing whether  the  operation  of  defendant's  works,  under 
all  circumstances,  was  unreasonable  and  productive  of 
damages,  and  hence  a  nuisance.  In  this  connection 
you  are  to  bear  in  mind  that,  if  you  find,  under  these 
instructions,  that  the  operation  of  the  defendant's 
works  of  themselves  resulted  in  a  nuisance,  the  defend- 
ant cannot  escape  a  liability  for  the  damages  caused 
thereby,  upon  the  ground,  that  plaintiff  or  her  property 
was  affected  by  other  nuisances,  or  that  the  damages 
sustained  by  her,  if  any  are  proven,  were  caused  in  part 
by  such  other  nuisances.'' 

The  jury  were  instructed  in  the  second  paragraph 
of  the  charge  that  the  plaintiff  could  not  recover  unless 
she  had  shown  that  the  operation  of  the  works  of 
defendant  constituted  a  nuisance.  The  paragraph  last 
quoted  instructed  the  jury,  in  effect,  that,  in  determin- 
ing the  liability  of  the  defendant,  the  operation  of  its 
works  alone  could  be  considered,  and  that  it  would  not 
be  liable  for  a  nuisance  which  was  caused  in  part  by 
others.  In  that  we  think  there  was  error.  It  is 
well  settled  that  each  person  who  acts  in  maintaining  a 
nuisance  is  liable  for  the  resulting  damage.    If  he  act 
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independently,  and  not  in  concert  with  others,  he  is  lia- 
ble for  the  damages  which  result  from  his  own  act  only. 
Lmighran  v.  City  of  Des  Moines^  72  Iowa,  386;  Fergu- 
son V.  Manufacturing  Co.^  77  Iowa,  578;  Sloggy  v. 
Dilworth,  38  Minn.  179;  36  N.  W.  Rep.  451;  Selliclc  v. 
Eall,  47  Conn.  273;  Evans  v.  Bailway  Co.,  1  S.  E. 
Eep.  (N.  C.)  529;  3  Sutherland  on  Damages,  425; 
1  Addison  on  Torts,  364 ;  Gould  on  Waters,  sees.  222, 
398;  Wood  on  Nuisances,  sec.  831.  And  the  fact  that 
it  is  difficult  to  measure  accurately  the  damage  which 
was  caused  by  the  wrongful  act  of  each  contributor  to 
the  aggregate  result  does  not  affect  the  rule,  nor  make 
anyone  liable  for  the  acts  of  others.  Chipman  v. 
Palmer y  77  N.  T.  53;  Lull  v.  Improvement  Co.,  19  Wis. 
101.  It  is  said  that  a  different  rule  applies  to  smoke 
than  to  other  nuisances,  for  the  reason  that  it  is  much 
more  common,  and  in  many  cities  not  to  be  avoided. 
We  know  of  no  reason  why  the  rule  under  consideration 
should  not  be  applied  to  all  nuisances,  whether  due  to 
smoke,  smell,  water,  gas,  noise  or  other  of  the  common 
sources  of  nuisance.  See  2  Thqmpson  on  Trials,  sec. 
1899;  Crump  v.  Lambert,  L.  R.  3  Eq.  412.  But, 
however  that  may  be,  we  are  of  the  opinion  that  the 
rale  applies  to  smoke  nuisance^.  The  case'  under  con- 
sideration, if  the  claim  of  the  plaintiff  be  well  founded, 
illustrates  its  wisdom.  The  works  of  the  defendant  are 
nearer  to  the  residence  of  the  plaintiff  than  any  other 
place  in  which  coal  is  burned  in  considerable  quantities. 
The  plaintiff  contends  that  the  works  of  the  defendant, 
when  in  operation,  discharged  great  quantities  of  thick, 
black  smoke,  soot  and  gas,  which  were  injurious  to 
health  and  property;  and  that,  if  smoke,  soot  and  gas 
came  from  any  other  source,  it  was  in  such  small  quan- 
tities as  not  to  be  annoying.  If  that  be  true  it  would 
be  a  perversion  of  justice  to  hold  that  the  chief  wrong- 
doer shall  be  held  harmless,  because,  without  the 
contributions  of  others,  the  cause  of  complaint  would 
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not  have  been  a  nuisance,  and,  therefore,  that  the 
plaintiff  is  remediless.  Under  the  theory  of  the  court's 
charge  no  nuisance  created  by  different  persons,  how- 
ever great,  could  be  abated  if  the  acts  of  each  person, 
considered  apart  from  the  acts  of  the  others,  would  not 
amount  to  a  nuisance.  In  our  opinion  that  is  not  the 
law.  In  determining  whether  a  nuisance  exists  in  a 
given  case  all  material  facts  must  be  considered;  as 
the  place  where  the  acts  complained  of  are  done,  the 
manner  of  their  performance,  their  necessity  and  the 
authority  under  which  the  person  responsible  acts.  If 
the  smoke  which  is  caused  by  the  burning  of  soft  coal 
throughout  the  city  of  Des  Moines  is  offensive  at  times 
it  does  not  follow  that  a  nuisance,  within  the  meaning 
of  the  law,  has  been  committed,  and  that  the  occupant 
of  each  private  dwelling-house  in  which  such  coal  is 
burned  is  guilty  of  participation  in  it.  If  such  a  nui- 
sance were  committed  there  might  be  a  contribution  to 
it  so  slight  and  inconsequential  that  the  law  would 
not  take  notice  of  it.  What  relief,  if  any,  in  addition 
to  the  recovery  of  damages  the  plaintiff  would  be 
entitled  to  in  this  action,  if  she  establish  her  claim, 
is  a  question  not  so  presented  that  we  are  required  to 
determine  it. 

IV.     The  defendant  pleaded  as  a  defense  that  the 

plaintiff  was  estopped  to  recover  in  this  action,  for  the 

. ,    reason  that  she  knew  that  the  works  in 

4.  :  estoppel: 

^duoing"^-     controversy  were  to  be  constructed,  but 
^^^'  made  no  objection  thereto,  although  she 

knew  the  purpose  for  which  they  were  designed ;  but 
with  that  knowledge  she  permitted  the  defendant  to 
construct  the  works  at  a  large  expense,  and  acquiesced 
therein.  The  appellant  complains  of  the  portion  of  the 
charge  which  relates  to  that  defense,  on  the  ground  that 
it  failed  to  state,  as  an  element  of  the  estoppel  pleaded, 
that  the  conduct  of  the  plaintiff  must  have  induced  the 
defendant  to  act  in  constructing  its  works.     We  think 
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the  complaint  is  well  founded.  There  was  evidence 
which  tended  to  show  that  the  defendant  was  not  in 
any  manner  influenced  in  what  it  did  by  the  conduct 
of  the  plaintiff.  There  was  nothing  in  her  conduct 
from  which  acquiescence  might  have  been  inferred, 
unless  from  her  silence.  She  claims  that  she  objected 
to  the  construction  of  the  works,  and  that  her  objec- 
tions were  made  known  through  her  husband.  But  if 
she  did  not  so  object  there  was  nothing  done  or  omitted 
on  her  part  which  should  estop  her  to  recover,  if  the 
defendant  was  not  induced  to  act  upon  what  she  did  or 
omitted  to  do. 

V.  The  appellant  complains  of  the  refusal  of  the 
court  to  permit  witnesses,  who  resided  near  her,  to 

testify  as  to  the  effect  of  the  smoke,  soot 

^cJ*  ®^"      ^^^  ^^  from  the  defendant's  works  upon 

themselves  and  their  families,  and  upon 
their  premises.  The  evidence  in  question  was  properly 
excluded.  It  was  not  competent  to  establish  the  exist- 
ence of  the  alleged  nuisance  by  showing  how  it  affected 
people  or  property  not  in  controversy.  Fay  v. 
Whitman^  100  Mass.  76. 

VI.  The  appellant  complains  that  evidence  as  to 
0. rvalue  of    ^^^  valuo  of  the  defendant's  works  was 

to'r£^M  e^-    admitted.     We  think  it  was  competent,  on 
denoe.  ^^^  defendant's  theory  of  an  estoppel. 

VII.  Other  questions  are  discussed  by  counsel, 
but  are  disposed  of  by  what  we  have  said,  or  are  unim- 
portant, or  are  not  likely  to  arise  on  another  trial. 
For  the  errors  pointed  out  the  judgment  of  the  district 
court  is  reversed. 

Vol.  83—6 
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A.  Ingram,  Appellee,  v.  Carl  Wackernagel,  Appellant. 

1.  Contracts:  patent  ambiouitt:  eyidencs.  An  agreement  for  the 
purehase  of  cattle,  then  being  fed  by  the  vendor,  dated  September 
26,  1888,  and  providing  for  the  delivery  of  "two  loads  now,  two  loads 
in  two  weeks,  one  hundred  head  in  October  next,  and  the  remainder 
by  the  twenty-fifth  of  November,"  presents  no  ambigaity  as  to  the 
time  when  the  last  of  the  cattle  were  to  be  delivered. 

2.  —  ;   BREACH  OF:    PERFORMANCE  BT  PARTY  SEEKINa  DAUAGES.      The 

above  agreement  provided  that  the  cattle  should  be  yarded  at  the 
vendor's  shrink  lot  for  twelve  hours  at  night  before  shipment.  The 
date  provided  for  the  last  shipment  fell  on  Sunday,  and  on  that 
account  the  cattle  were  not  put  into  the  shrink  lot  until  the  night  of 
the  twenty-sixth.  Heldf  that  the  vendor  sufficiently  complied  with 
the  contract. 

3.   :  SALES  OF  PERSONAL  PROPERTY:  BREACH:  REMEDY  OF  VENDOR. 

On  the  evening  of  November  26  the  vendor  telegraphed  the  vendee 
that  he  would  hold  the  cattle  until  the  next  day  subject  to  his 
order,,  and  that  if  the  cattle  were  not  then  received  by  the  vendee  he 
would  take  stejMS  authorized  by  law  to  protect  himself.  Held,  that, 
conceding  such  a  notice  was  necessary,  the  vendor  was  not  obliged  to 
state  what  action  he  would  take  to  indemnify  himself  against  loss. 

4.     :  :  :  .    The  market  price  in  M.  where  said 

cattle  were  kept  being  controlled  by  the  market  price  in  C,  and  it  not 
appearing  that  a  better  price  could  have  been  obtained  in  M.,  held, 
that  the  vendor  had  a  right  to  ship  the  cattle  to  C,  and  that  if  he  did 
80  in  good  faith,  and  sold  them  for  the  best  market  price  he  could 
procure,  he  was  entitled  to  recover  of  the  vendee  the  difference 
between  the  contract  price  and  the  price  received,  with  interest,  after 
deducting  the  necessary  expenses  for  shipping;  and  that  evidence  was 
admissible  as  to  prices  in  0.  from  November  26  to  the  date  of  sale. 

^'  Appeal:  error  without  prejudice.  A  judgment  will  not  be 
reversed  in  the  supreme  court  because  of  errors  of  the  district  court 
in  the  admission  of  evidence  which  were  without  prejudice  to  the 
appellant. 

6.  Practice :  admission  of  evidence.  Where  a  party  upon  the  trial  of 
a  cause  claims  the  right,  and  is  permitted,  to  introduce  evidence  that 
is  incompetent,  he  cannot  complain  of  the  introduction  of  evidence  in 
rebuttal  thereof. 

Appeal  from  Taylor  District  Court, — Hon.  R.  C.  Henby^ 

Judge. 
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Thursday,  May  28,  1891. 

Action  on  an  agreement  for  the  purchase  of  cattle. 
There  was  a  trial  by  jury,  and  a  verdict  and  judgment 
in  favor  of  the  plaintiff.  The  defendant  appeals. 
Affirmed. 

L.  T,  McCaun  and  A.  J.  Johnson,  for  appellant. 

Laughlin  <&  Campbell^  Crum  &  Haddock  and  B.  H. 
SpencCy  for  appellee. 

Robinson,  J. — The  agreement  in  suit  is  contained 
m  two  instruments  in  writing,  of  which  the  following 
are  copies : 

**  I  have  this  day  bought  of  A.  Ingram  two  hundred 
and  eighty-two  cattle,  at  five  dollars  and  twenty-five  cents 
per  Ihtmdredweight  gross,  to  be  delivered  as  follows: 
Two  loads  now,  and  two  loads  in  two  weeks,  one  hun- 
dred more  in  October  next,  the  remainder  by  the 
twenty-fifth  of  November.  Said  cattle  to  be  yarded  at 
Ingram^s  scales  twelve  hours  at  night.  Paid  on  the 
above,  five  hundred  dollars. 

'*Mt.  Ayr,  Iowa,  September  26,  1888. 

"Carl  Wackernagel.'' 

"I,  A.  Ingram,  this  day  sold  to  0.  Wackernagel 
two  hundred  and  eighty-two  cattle,  now  being  fed  by 
me  in  my  feed  lots,  at  five  dollars  and  twenty-five  cents 
per  hundredweight  gross,  to  be  delivered  as  follows: 
Two  loads  now,  and  two  loads  in  two  weeks,  one  hundred 
head  in  October  next,  the  remainder  by  the  twenty-fifth 
of  November.  Said  cattle  to  be  yarded  at  my  shrink 
lot  twelve  hours  over  night.  Paid  on  the  above,  five 
hundred  dollars. 

"Mt.  Ayr,  Iowa,  September  26,  1888. 

"A.  Ingram." 
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Before  the  twenty-sixth  day  of  November,  1883, 
the  defendant  had  accepted  all  but  one  hundred  and 
thirteen  of  the  cattle  specified  in  the  agreement.  On 
that  day  the  plaintiff  yarded  the  cattle  which  the 
defendant  had  not  taken^  and  sent  him  a  telegram,  as 
follows : 

'^Mt.  Ayr,  Iowa,  November  26, 1888. 
"To  (7.  Wackemagely  Clearfield y  Iowa: 

"Yard  cattle  to-night;  wiU  hold  to-morrow,  and 
protect  myself  afterwards.  A.  Ingram.'^ 

The  cattle  so  yarded  were  weighed  the  next  morn- 
ing, and  then  held  until  November  27,  when  the  defend- 
ant not  having  appeared,  they  were  shipped  to  Chicago, 
and  there  sold.     This  action  is  brought  to  recover  the 
difference  between  the  agreed  price  and  the  amount 
realized  from  the  Chicago  sale.     The  defendant  denies 
that  he  has  failed  to  perform  his  part  of   the  agree- 
ment, and  pleads  several  counterclaims.     The  judgment 
in  favor  of  the  plaintiff  was  for  the  sum  of  fourteen 
hundred  and  eighty-one  doUars  and  thirty-seven  cents. 
I.     The  appellant  contends  that  the  agreement  in 
suit  is  fatally  defective  by  reason  of  an  ambiguity  as  to 
1.  cohtbaom:       ^^^  date  of  its  performance,   and  that  the 
|5i^f  e™***'    defect  is  patent,  and  cannot  be  cured  by 
^^^^'  parol  evidence.     When  the  subject-matter 

and  language  are  considered,  we  think  there  is  no 
ambiguity  as  to  the  time  when  the  last  of  the  cattle 
were  to  be  delivered.  The  agreement  referred  to  cattle 
which  were  being  fed  by  the  plaintiff  at  the  time  it  was 
made.  A  part  of  them  were  to  be  delivered  at  once,  a 
part  in  two  weeks,  one  hundred  the  next  month,  and 
the  remainder  "by  the  twenty-fifth  of  November." 
There  is  nothing  in  the  language  used  to  justify  the 
presumption  that  a  delay  of  more  than  one  year  in 
delivering  a  part  of  the  cattle  was  contemplated.  The 
natural  and  only  reasonable  conclusion  to  be  drawn 
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from  the  clause,  ^^  one  hundred  more  in  October  next, 
the  remainder  by  the  twenty-fifth  of  November, '^  is 
that  the  November  referred  to  immediately  followed  the 
October  specified.  That  interpretation  is  in  harmony 
with  a  common  form  of  speech,  and  is  sustained  by 
authority.     Whitney  v.  Crosby,  3  Gaines,  90. 

n.     It  is  claimed  that  the  plaintiff  did  not  so  far 

perform  his  part  of  the  agreement  as  to  be  entitled  to 

1  —  breach  of:  demand  a  strfct  performance  on  the  part 

"K'JSS'^^4-   of  the  defendant;    that  the  plaintiff  did 

inffdamageB.    ^^^  ^^^  ^^^  ^^^j^^  ^j  j^  intention  to  sell 

the  cattle ;  and  that  he  had  no  right  to  sell  them  in 
Chicago,  and  charge  the  defendant  with  the  difference 
between  the  contract  price  and  the  price  realized.  The 
twenty-fifth  day  of  November,  1888,  was  Sunday,  and 
the  time  for  performing  the  agreement  was,  in  conse- 
quence, extended  to  the  next  day.  No  act  necessary  to 
the  performance  of  the  agreement  could  have  been 
required  on  Sunday.  Post  v.  Garrow,  18  Neb.  682;  26 
N.  W.  Eep.  580;  Strykerv.  VanderUlt,  27  N.  J.  Law, 
71 ;  Salter  v.  Burt,  20  Wend.  206 ;  Sands  v.  Lyon,  18 
Conn.  29;  Avery  r.  Stewart,  2  Conn.  69;  Barrett  v. 
AUen,  10  Ohio,  432.  Delivery  of  the  cattle  on  that  day 
would  have  been  illegal.  The  cattle  were  required  to 
be  kept  in  the  shrink  lot  twelve  (not  thirty-six)  hours; 
and,  therefore,  could  not  have  been  placed  in  it  Satur- 
day, to  be  held  there  until  Monday.  The  shrinking  of 
the  cattle  was  a  part  of,  and  necessary  to,  a  delivery; 
therefore,  it  was  a  sufficient  compliance  with  the  agree- 
ment to  place  them  in  the  lot  on  the  night  of  the 
twenty-sixth  of  November  for  that  purpose. 

III.     The  telegram  sent  by  the  plaintiff   in  the 
evening  of  November  26  was  received  by  the  defendant 

at  noon  of  the  next  day.     It  informed 

'  ^i^nafprop.  him,  in  effect,  that  the  cattle  would  be 

remedy  of    '    held  ou  that  day  subject  to  his  order,  and 

that,  if  not  received  by  him,  the  plaintiff 
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would  take  steps  authorized  by  law  to  protect  himself. 
We  do  not  think  it  was  necessary  for  the  notice  to  state 
just  what  action  the  plaintiff  would  take  to  indemnify 
himself  against  loss,  even  if  it  be  conceded  that  a 
notice  was  required.  See  Pollen  v.  Le  Boy^  30  N.  Y. 
554.  The  defendant  knew  that  the  time  given  him  by 
the  agreement  in  which  to  accept  the  cattle  was  at 
hand,  and  about  to  expire,  and  he  must  be  presumed 
to  have  known  what  right  his  failure  to  receive  the 
cattle  would  give  to  the  plaintiff.  The  cattle  market 
was  declining.  Promptness  of  action  was  important. 
Yet,  with  knowledge  of  all  these  facts,  he  made  no 
preparation  to  carry  out  the  agreement  on  his  part,  and 
evidently  had  no  intention  of  performing  it. 

IV.  The  value  of  such  cattle  at  Mt.  Ayr  and 
vicinity,  especially  for  the  number  in  controversy,  was 
4^ . . .  dependent  upon    and    governed    by  the 

•  market  price  in  Chicago.     The  defendant 

bought  and  shipped  to  that  market.  It  is  not  shown 
that  abetter  price  could  have  been  obtained  in  Mt.  Ayr. 
The  court,  therefore,  properly  charged  the  jury  that  if 
the  plaintiff  had  performed  the  agreement  on  his  part, 
then  upon  the  default  of  the  defendant  he  had  a  right 
to  ship  the  cattle  to  Chicago ;  and,  if  he  did  so  in  good 
faith,  and  sold  them  for  the  best  market  price  he  could 
procure,  he  was  entitled  to  recover  the  difference  between 
the  contract  price  and  the  price  received,  with  interest, 
after  deducting  the  necessary  expenses  of  shipping. 
The  evidence  shows,  without  material  conflict,  that  the 
cattle  were  shipped  to  Chicago,  and  sold  on  the  market 
in  the  usual  manner,  for  the  best  price  which  could  be 
obtained  at  the  time  of  sale.  That  was  a  sufficient 
compliance  with  the  requirements  of  the  law  to  fix  the 
liability  of  the  defendant.  2  Benjamin  on  Sales,  sec. 
1165;  Pollen  v,  Le  Roy,  30  N.  Y.  554;  Dustan  v. 
McAndrew,  44  N.  Y.  76 ;  Lewis  v.  Greider,  51  N.  Y. 
236;  Bice  V .  Manley ,  66  N.  Y.  87;  Bagley  v.  Findlay^ 
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82  m.  524;  Ullman  v.  Kent,  60  lU.  271;  Young  v. 
MertenSy  27  Md.  126.  Since  the  plaintiff  was  author- 
ized to  sell  in  Chicago,  evidence  as  to  prices  and 
methods  of  conducting  business  in  the  Chicago  market, 
when  the  cattle  were  shipped  and  sold,  was  material 
and  proper.  Nor  should  the  evidence  have  been  con- 
fined to  Chicago  prices  9n  the  twenty-sixth  and  twenty- 
seventh  days  of  November.  The  cattle  were  received 
in  Chicago  on  the  thirtieth  of  November,  too  late  to 
sell  on  that  day.  There  is  evidence  which  tends  to 
show  that  the  market  was  not  good  for  a  few  days,  and 
in  consequence  there  was  some  delay  in  making  the 
sale.  Evidence  of  prices  from  the  thirtieth  of  Novem- 
ber until  the  day  of  sale  was  proper.  The  appellant 
complains  of  the  refusal  of  the  court  to  allow  evidence 
as  to  the  Chicago  prices  a  few  days  after  the  sale ;  but, 
since  there  is  no  attempt  to  hold  the  plaintiff  responsi- 
ble for  selling  the  cattle  prematurely,  the  excluded 
evidence  would  not  have  been  relevant  to  any  issue  in 
the  case,  and  was  immaterial.  Moreover,  the  prices  in 
question  were  shown  by  otTier  witnesses  for  the  defend- 
ant, and  are  not  questioned. 

V.  The  appellant  complains  of  the  rulings  of  the 
court  in  permitting  the  plaintiff  to  examine  him  as  ta 

his  intent  with  respect  to  paying  the  claim 
tadSS!*^'"^     of  the  plaintiff    before    this  action  was 

brought.  It  is  at  least  doubtful  if  the 
questions  objected  to  were  proper,  but  the  answers 
given  show  clearly  that  no  prejudice  resulted  from  the 
niUngs  in  question.  Therefore,  their  correctness  need 
not  be  determined. 

VI.  The  appellant  complains  of  the  refusal  of  the 
court  to  suppress  the  deposition  of  Charles  Robinson, 
and  to  strike  therefrom  interrogatories  numbered  from 
five  to  fifteen,  inclusive,  and  the  answers  thereto.  The 
ground  of  objection  to  the  deposition  as  a  whole  was 
that  it  was  not  properly    authenticated.     The  defect 
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alleged  was  substantially '  the  same  as  that  held  to  be 
immaterial  in  Vaughn  v.  Smithy  58  Iowa,  556,  and 
following  the  rule  of  that  case  the  court  rightly  refused 
to  suppress  the  deposition. 

The  objection  to  the  portions  of  the  deposition 
specified  were  that  the  testimony  therein  contained 
related  to  the  sale  of  one  hundred  and  thirteen  head  of 
cattle  in  Chicago  and  the  markets  of  that  city.  For 
reasons  already  made  apparent  in  our  consideration  of 
this  case  the  testimony  was  competent,  and  properly 
submitted  to  the  jury. 

VII.  The  defendant  testified  that  he  had  lost 
thirty-two  hundred  dollars  by  the  plaiutiff,  before  this 

^     action  was  brought,  through  his  misrepre- 

6.  Pbacjtiob:  ad-  .  rm  .  ••  . 

j^Bsion  of  eyi-  scntatious.     The  evidence  was  given  in 

narrative  form,  and  there  was  no  T)ppor- 
tunity  to  object  to  the  statement  before  it  was  made. 
The  plaintiff,  in  rebuttal,  offered  the  evidence  of  a  wit- 
ness to  prove  declarations  of  the  defendant  to  the  effect 
that  he  had  made  a  profitable  contract  with  the  plain- 
tiff; and  stated  that,  if  the  testimony  as  to  the  loss 
of  thirty-two  hundred  dollars  were  stricken  out,  he 
would  not  insist  upon  the  evidence  offered.  The 
defendant  objected  to  the  striking  out  of  the  testimony 
referred^  to,  and  it  was  permitted  to  remain,  and  the 
rebutting  evidence  offered  by  the  plaintiff  was  received.  * 
It  is  clear  that  the  testimony  of  the  defendant  in  regard 
to  his  loss  should  not  have  been  received,  and  that 
when  the  plaintiff  claimed  the  right  of  rebuttal  it 
should  have  been  stricken  out  by  the  court  on  its  own 
motion,  if  necessary;  but  since  the  defendant  con- 
tended that  it  was  competent,  and  it  was  permitted  to 
remain  in  the  record  for  that  reason,  he  cannot  now  be 
heard  to  complain  that  evidence  in  rebuttal  was 
received. 

VIII.  Appellant  complains  of  the  refusal  of  the 
court  to  give  certain  instructions  which  he  asked.    It 
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is  sufficient  to  say,  without  setting  them  out,  that  there 
was  no  error  in  refusing  them.  Some  were  objection- 
able because  they  sought  to  submit  to  the  jury  matters 
in  regard  to  which  there  was  no  controversy,  and  some 
were  erroneous. 

IX.  The  conclusions  we  have  announced  dispose 
of  all  questions  which  we  are  required  to  determine. 
We  discover  no  sufficient  reason  for  disturbing  the_ 
judgment  of  the  district  court.  The  evidence  shows 
that  it  does  substantial  justice  between  the  parties. 
The  defendant  has  relied  upon  technical  grounds  to 
defeat  a  just  liability,  resulting  from  an  agreement 
which  appeared  to  be  reasonable,  and  which  he  entered 
into  freely.  The  plaintiflE  fulfilled  its  requirements  on 
his  part,  and  is  entitled  to  compensation  for  the  wrong 
done  by  the  failure  of  the  defendant.    Affirmed. 


J.  H.  Hays,  Appellee,  v.  Robert  McCormiok, 

Appellant. 

1.  Swamp  Lands:  selection  by  state:  title:  bvidbnob.  The  title 
to  the  swamp  and  overflowed  lands  within  the  borders  of  this  state 
passed  to  the  state  under  the  act  of  congress  of  1850,  whether  selected 
by  the  state  as  required  by  the  act  or  not,  and  in  an  action  to  quiet 
title  based  upon  said  act  evidence  is  admissible  to  show  that  the  land 
in  question  was,  in  fact,  swamp  or  overflowed  land  at  the  date  of  said 
act,  though  it  was  never  listed  as  such,  nor  was  ever  patented  in  pur- 
suance of  said  act  to  the  state  or  county. 


mistake  as  to  title:  estoppel.  For  twenty-two  years 
prior  to  the  time  that  the  plaintiff  acquired  his  title  from  the  county, 
the  defendant's  grantor  paid  the  taxes  upon  the  lands  in  controversy 
under  the  belief  that  it  held  the  title  thereto,  but  the  land  during  such 
period  in  fact  belonged  to  the  county,  and  was  exempt  from  taxation. 
Heldf  that  the  plaintiff  as  the  grantee  of  the  county  was  not  estopped 
from  denying  the  defendant's  title,  nor  was  the  plaintiff  liable  for  the 
taxes  so  paid. 

Ck>nveyanqe :  sale  of  county  lands  :  board  of  sxtperyisors.  It 
appearing  that  the  sale  of  the  lands  in  controversy  was  duly  made  by 
the  board  of  supervisors  to  the  plaintiff,  held,  that  the  title  of  the 
plaintiff  was  sufficient  as  a  basis  of  recovery  against  the  defendant, 
though  the  deed  received  from  the  board  was  def ective> 


83      89| 
87    110| 

83      89 
d95      68 

8389 
06    6«» 

83      89 
lU    119 


90  Hays  v.  McCormiok.  [83  Iowa 

4.  Taxes:  payment  bt  uistaee:  reimbursement.  The  plaintiff  not 
having  l>6en  relieved  of  any  burden  devolving  upon  him  by  the  pay- 
ment of  the  taxes  above  indicated,  held,  that  he  oould  not  be  required 
to  reimburse  the*  defendant  therefor  as  a  condition  to  having  his  title 
quieted.  ' 

Appeal  from  Linn  District  Cowrt. — Hon.  J.  H.  Peeston, 

Judge. 

Thursday,  May  28,  1891, 

Action  to  quiet  title  to  a  forty-acre  tract  of  land  in 
Linn  county.  There  was  a  decree  for  the  plaintiflE,  and 
the  defendant  appeals. — Affirmed. 

E.  S.  Bailey  and  N.  D.  Pa/rkhurst^  for  appellant. 

Davis  <&  Voris,  for  appellee. 

Granger,  J. — The  respective  parties  trace  the- 
origin  of  their  titles  to  grants  of  land  by  the  United 
States ;  that  of  the  plaintiflE  being  to  the  swamp-land 
grant  act,  approved  September  28,  1850,  as  amended ; 
and  the  defendant  to  the  Iowa  railroad  grant  of  May  15, 
1856,  as  amended.  The  claim  of  the  record  title  of  the 
parties  is  as  follows:  That  of  the  plaintiflE,  the  act  of 
congress  of  1850  granting  to  the  states  the  swamp  and 
overflowed  lands  unfit  for  cultivation  within  their 
boundaries;  the  act  of  the  general  assembly  of  1853, 
granting  to  the  counties  the  swamp  and  overflowed 
lands  within  their  limits,  which  were,  by  the  acts  of 
congress  in  1850,  granted  to  the  states;  and  a  convey- 
ance by  the  county  of  Linn  to  him,  September  4,  1888. 
That  of  the  defendant,  the  Iowa  railroad  grant  of  1856 ; 
a  certification  of  the  land  under  the  act  by  the  com- 
missioner of  the  general  land-office,  December  23, 1858, 
approved  by  the  secretary  of  the  interior,  December  27, 
1858,  which  list  was,  under  chapter  167,  Acts  of  the 
Eighteenth  General  Assembly,  signed  by  the  governor,. 
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and  attested  by  the  secretary  of  state  of  Iowa,  for  the 
Cedar  Hapids  &  Missouri  Bailroad  Company,  which 
company  conveyed  the  land  to  the  Iowa  Railroad  Land 
Company,  and  it  to  the  defendant,  October  20,  1885. 

I.  It  is  important  that  we  first  determine  from  the 
evidence  in  the  case  a  question  of  fact,  as  to  the  actual 
character  of  the  land  on  September  28,  1850,  which 
is  the  date  of  the  grant  to  the  states  of  the  swamp  lands 
by  congress.  No  intelligent  discussion  of  the  question 
can  be  given  without  quoting  a  volume  of  evidence 
that  would  be  unwarranted,  and  of  no  practical  use. 
Our  examination  of  the  evidence  leads  us  to  the  con- 
clusion that  at  the  date  of  the  grant  the  tract  was  over- 
flowed land,  within  the  meaning  of  the  act  referred  to, 
and  the  case  will  be  considered  with  that  as  an  estab- 
lished fact. 

U.  The  land  in  question  is  the  southwest  quarter 
of  the  northwest  quarter  of  section  19,  township  85, 
1.  BwAMP  lands:  raugc  8  wcst.  A  Stipulation  in  the  case  is 
!ute?*Stief  as  follows :  * '  In  order  to  avoid  the  intro- 
duction of  evidence  upon  the  subject 
herieinafter  mentioned,  it  is  stipulated  and  agreed  by 
and  between  the  parties  that  the  county  of  Linn,  prior 
to  1875,  made  selections  of  swamp  lands,  as  shown  by 
the  records  of  the  register  of  the  state  land-office,  which 
selections  so  made  embrace  certain  tracts  in  section  19, 
township  85,  range  8,  in  Linn  county,  and  among  them 
the  northwestquarter  of  the  northwest  quarter  and  the 
southeast  quarter  of  the  northwest  quarter  of  said 
above-named  section  (the  said  selections  so  made,  or  a 
copy  thereof,  are  on  file  in  the  secretary  of  state's 
office  in  the  state  of  Iowa);  and  that  the  tract  in 
controversy  was  not  included  in  any  such  selections ; 
and  that,  so  far  as  shown  by  any  record  of  the  state  or 
county,  the  tract  in  controversy  has  never  been  patented 
to  the  state,  nor  by  the  state  to  the  county.^'  It  is  said 
in  argument  that  the  fact  that  the  land  has  never  been 
selected  as  swamp  land  ought  to  be  conclusive  proof 
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that  it  is  not,  and  that  a  presumption  should  follow  the 
acts  of  the  oflBcers  appointed  to  make  the  selections 
that  they  did  their  duty.  That  such  a  presumption 
should  obtain  to  the  extent  of  devolving  on  the  plaintiff 
the  burden  of  showing  that  land  was  actually  swamp  or 
overflowed,  so  as  to  bring  it  within  the  grant,  meets 
with  our  approval;  but  that  it  should  obtain  to  the 
extent  of  becoming  conclusive  as  against  the  actual 
facts  is  a  rule  unsupported,  we  think,  by  either  reason 
or  authority.  That  the  grant  vested  the  state  with  the 
title  to  such  lands  as  were  within  the  purview  of  the  act 
is  so  well  established  on  authority  that  only  a  reference 
to  the  fact  is  required.  It  has  been  held  that  the  act 
by  its  own  force  operated  to  pass  the  title  at  once. 
Allison  V.  Halfacre,  11  Iowa,  450;  Railway  Co.  v.  Smithy 
9  Wall.  95.  The  provisions  of  the  act  of  1850,  provid- 
ing for  the  selection  of  the  land,  have  been  held  of  no 
greater  force  than  to  secure  an  identification  of  the 
lands  included  in  the  grant,  and  that  in  effect  it  could 
not  operate  as  a  limitation  upon  the  grant.  C  R,^!.  <& 
P.  Ry.  Co.  V.  Brown,  40  Iowa,  333.  In  Railway  Co.  v. 
Smith  J  9  Wall.  95,  the  principal  question  in  the  case 
was  as  to  the  kind  of  evidence  competent  to  show  the 
character  of  the  lands.  By  an  act  of  congress  land  had 
been  granted  to  aid  in  the  construction  of  railroads  in 
the  state  of  Missouri,  and  from  the  grant  lands  granted 
under  the  act  of  1850  were  reserved.  The  case  involved 
the  identification  of  lands  under  the  two  acts,  and  the 
manner  of  doing  it.  To  establish  the  reservation  the 
swampy  character  of  the  land  was  to  be  shown.  The 
secretary  of  the  interior  had  neglected  or  failed  to 
furnish  the  lists,  and  the  land  stood  as  unselected  by 
any  of  the  ways  provided  in  the  act.  The  case  submits 
this  pertinent  query :  ''Must  the  state  lose  the  land, 
though  clearly  swamp  land,  because  that  officer  has 
neglected  to  do  thisV'  The  case,  after  referring  to  the 
difficulties  under  which  the  secretary  of  the  interior 
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must  labor  to  know  the  facts  from  which  to  properly 
certify  the  list,  again  inquires:  ^^  Why  should  not  the 
same  kind  of  testimony,  subjected  to  cross-examination, 
be  competent  when  the  issue  is  made  in  a  court  of 
justice  to  show  that  they  are  swamp  and  overflowed, 
and  so  excluded  from  the  grant  under  which  the  plain- 
tiff claims, — a  grant  which  was  also  a  gratuity? ^^  The 
following  is  the  conclusion  in  the  case :  *  ^  The  matter  to 
be  shown  is  one  of  observation  and  examination ;  and, 
whether  arising  before  the  secretary,  whose  duty  it  was 
primarily  to  decide  it,  or  before  the  court  whose  duty 
it  became  because  the  secretaiy  had  failed  to  do  it,  this 
was  clearly  the  best  evidence  to  be  had,  and  was  suffi- 
cient for  the  purpose.  Any  other  rule  results  in  this: 
That,  because  the  secretary  of  the  interior  has  failed  to 
discharge  his  duty  in  certifying  these  lands  to  the  states, 
they,  therefore,  pass  under  a  grant  from  which  they 
are  excepted  beyond  doubt;  and  this,  when  it  can  be 
proved,  by  testimony  capable  of  producing  the  fuUest 
conviction,  that  they  were  of  the  class  excluded  from 
the  plaintiff's  grant.''  The  appellant  seems  to  question 
the  correctness  of  the  holding  in  Railivay  Co.  v.  Smithy 
on  authority,  and  refers  to  French  v,  Fyan^  93  TT.  S* 
169.  In  that  case  the  action  was  at  law  (ejectment). 
The  land  had  been  properly  selected,  and  listed  by  the 
secretary  of  the  interior,  and  a  patent  issued  in  pursu- 
ance  thereof ;  and  the  plaintiff,  as  a  grantee  under  the 
railroad  grant,  sought  to  impeach  the  conclusiveness  of 
the  patent  by  evidence  showing  that  the  land  was  not 
in  fact  swamp  or  overflowed  land.  The  opinion  attaches 
particular  importance  to  the  fact  that  the  action  is  one 
at  law,  and  holds  that  the  evidence  in  such  a  case  is  not 
admissible,  and  points  to  a  clear  distinction  between  a 
case  where  the  title  following  the  grant  has  been  con- 
firmed by  a  compliance  with  the  law  as  to  selections, 
and  a  patent  given  by  which  particular  tracts  are 
specified,  and  one  in  which  no  selections  have  been 
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made  nor  patents  issued.  The  case  refers  to  Railway 
Co.  V.  Smith,  and,  while  it  says  that  the  holding  in  that 
case  was  '^  with  hesitation  and  with  some  dissent  in  the 
court, '^  it  is  in  no  way  disapproved  or  overruled,  but 
rather  justified  by  additional  comments  referring  to 
the  facts  under  which  the  rule  was  announced 

Importance  in  argument  is  given  to  the  fact  that 
in  all  the  cases  passed  upon  by  this  court  there  had 
been  some  kind  of  selection  by  the  state  or  county  of 
the  lands  in  question,  even  though  there  had  been  neg- 
leqt  or  failure  on  the  part  of  the  proper  officers  of  the 
United  States.  But  we  do  not  see  how  that  fact 
changes  the  rule.  This  land  being,  as  we  have  found, 
under  the  rule  sanctioned  in  Railway  Go.  v.  Smithy 
overflowed  land,  the  title  passed  at  once  to  the  state  on 
the  passage  of  the  act  of  September  28,  1850.  K  the 
plaintiff  is  not  the  owner  as  the  grantee  of  the  state,  it 
must  be  the  result  of  a  forfeiture,  and  under  the  claim 
now  being  considered  the  forfeiture  would  result  from 
the  neglect  of  the  state  to  make  selection.  But  the  act 
granting  the  land  does  not  make  the  title  in  the  state 
depend  upon  any  such  a  duty,  nor  does  it  devolve  upon 
the  state  any  duty  in  this  respect.  The  selections  by 
the  state,  as  we  understand,  were  made  in  pursuance  of 
instructions  from  the  commissioner  of  the  general  land- 
office,  and  merely  as  an  aid  to  the  preparation  of  lists 
by  the  secretary  of  the  interior.  The  fact  that  the  state 
«ven  in  its  own  interest  aided  the  officer  of  the  general 
government  to  identify  or  select  the  lands  belonging  to 
it  should  not  induce  a  forfeiture  as  the  result  of  a  mis- 
take  or  oversight.  The  title  of  the  state  was  not 
intended,  as  the  grant  is  construed,  to  depend  upon 
selections,  but  upon  actual  physical  facts.  The  means 
of  identification  were  patent  to  all.  The  railroad  com- 
pany took,  under  the  grant  in  its  aid,  with  knowledge 
of  the  law,  and  with  opportunities  equal  to  others 
to  know  facts  upon  which    its  title  would  depend. 
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NotMng  in  the  law  that  we  discover  required  the  state, 
in  order  to  protect  its  title  against  another  and  subse- 
quent grant,  which  was  a  gratuity,  to  make  such  selec- 
tions. The  fact  that  it  was  swamp  land,  and  did  not 
belong  to  the  railroad  company  is  of  paramount  signifi- 
cance. The  company  merely  took  possession  of  and 
sold  land  to  which  it  never  had  any  title.  The  certifi- 
cate of  the  secretary  of  the  interior  under  the  railway 
grant  cannot  prevail  agaii^st  a  vested  title  under  the 
grant  of  1850.  Mills  Co.  v.  Bailway  Co.y  22  Iowa,  91; 
Montgomery  Co.  v.  Bailway  Co.y  38  Iowa,  208. 

ni.     The  railroad  company  and  its  grantees  paid 
taxes  on  the  land  from  the  year  1866  to  1888,  in  the 
t  taxm:  mia-      aggregate  sum    of    seventy-three  dollars 
twl:^top-      aiid  fifty-three  cents,   and  that  point  is 
^"  urged  as  against  the  right  of  the  plaintiff 

to  recover.  The  plaintiff  obtained  the  land  from  the 
county  in  September,  1888,  and  no  taxes  have  ever 
been  paid  for  which  he  was  Uable.  During  the  time 
the  taxes  were  paid  of  which  complaint  is  made  the 
land  belonged  to  the  county,  and  was  exempt  from  tax- 
ation. Buena  Vista  Co.  v.  Bailway  Co.^  46  Iowa,  226; 
Howard  Co.  v.  BulliSy  49  Iowa,  519.  These  two  cases 
also  control  the  question  of  the  county  being  bound  or 
estopped  by  the  acts  of  its  officers  in  the  collection  of 
taxes. 

IV.     The  written  conveyance  of  the  land  from  the 
county  to  the  plaintiff  is  as  follows  : 

"In  consideration  of  $1,  we,  J.  H.  Davis,  James 

GuUl  and  M.  E.  Bunting,   in  our  official  capacity  as 

a.  cohvbtakob:    supcrvisors  of  Linn  county,  state  of  Iowa, 

SSdaf bSSd^   hereby  sell  and  convey  and  forever  quit- 

ofBuperviBors.  elaimtoJ.D.  Hays  the  following  described 

premises  in  Linn  county,  Iowa,  to-wit,  southwest 
quarter  of  the  northwest  quarter  of  section  19,  town- 
ship 85,  range  8,  to  have  and  to  hold  the  said  premises 
unto  the  said  J.  D.  Hays,  his  heirs  and  assigns  forever, 
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with  all  and  singular  the  appurtenances  thereto  belong- 
ing. 

'^Signed  the  fourth  day  of  September,  1888. 

"J.  H.  Davis, 

* 'Chairman  Board  of  Supervisors  Linn  County. '^ 

It  is  urged  that  the  instrument  is  insufficient  to 
pass  the  title,  because  by  Code,  section  305,  it  is  pro- 
vided that  *'no  real  estate  shall  be  purchased  or  sold 
*  *  *  without  a  majority  of  the  whole  board  of 
supervisors  voting  therefor  and  consenting  thereto. '^ 
The  following  stipulation  is  in  the  record:  ''It  is  con- 
ceded that  the  plaintiff  and  the  members  of  the  board 
of  supervisors  will  swear  that  on  or  about  the  fourth 
day  of  September,  1888,  the  plaintiff  purchased  the 
land  in  controversy  from  Linn  county,  Iowa,  through 
the  board  of  supervisors,  for  the  sum  of  fifty  dollars, 
w'hich  was  paid  at  that  time  by  the  plaintiff  giving  his 
promissory  note  therefor,  which  was  accepted  by  the 
board  in  full  payment  of  the  value  and  contract  price. '^ 
The  sufficiency  of  the  instrument  of  conveyance  we 
need  not  discuss.  It  plainly  appears  from  the  record 
that  there  was  between  the  board  and  the  plaintiff  an 
understanding,  and  such  a  performance  by  the  plain- 
tiff that  he  was  entitled  to  a  proper  instrument  of 
conveyance  of  the  land,  and  that  such  a  conveyance 
was  intended.  If  the  conveyance  is  insufficient  it 
is  evidently  the  result  of  a  mistake,  against  which  the 
law  would  afford  relief.  The  title  of  the  plaintiff  is 
sufficient  as  a  basis  of  recovery  against  the  defendant. 

V.    It  is  lastly  urged  that,  if  the  title  is  confirmed 

in  the  plaintiff,  the  taxes  paid  should  be  refunded.     All 

4.  taxm:  pay-     ^^^  taxes  wcrc  paid  when  the  land  belonged 

Ske*  w-im-'    to  the  county,  and,   as  he  purchased  the 

bursement.       ^^^^  ^  swamp  land  from  the  county,  he 

had  no  just  reason  to  believe  there  had  been  such  pay- 
ments, but,  on  the  contrary,  he  had  reason  to  believe 
otherwise.  By  the  payment  of  the  taxes  the  plaintiff 
was  not  relieved  of  a  burden  devolving  upon  him,  so 


\ 
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that  equity  would  require  him  to  reimburse.  As  to  the 
right  of  the  defendant  elsewhere  we  are  not  to  con- 
sider.   Affirmed. 


J.  L.   Budd,  Appellant,  v.  Stephen  King,  Assignee, 

Appellee. 

AfiBigninent  for  Benefit  of  Creditors: partnership  assets:  debt 
OF  IKDITIDUAL  PARTNER:  PROOF  OF  CLAIM.  Where  a  Copartnership  made 
a  general  assignment  of  the  firm  and  individual  property  for  the 
benefit  of  both  partnership  and  individual  creditors,  held,  that,  a 
claim  against  one  of  the  partners  which  was  not  filed  with  the  assignee 
until  more  than  three  months  after  the  publication  of  notice  of  the 
assignment,  would  not  be  entitled  to  payment  out  of  the  assets  of  the 
individual  partner  in  preference  to  the  claims  of  the  partnership 
creditors  of  which  proof  had  been  duly  made,  though  the  assets  of 
such  partner  were  more  than  sufficient  to  pay  his  individual  indebted- 
ness. 

Appeal  from  Harrison  District    Court. — Hon.  Gt.    W. 

Wakefield,  Judge. 

Fbiday,  May  29,  1891. 

The  defendant  is  assignee  for  the  benefit  of  the 
creditors  of  Phineas  Cadwetl  and  William  C.  Cadwell 
for  their  individual  indebtedness,  and  also  of  said 
parties  as  a  partnership  in  carrying  on  two  banking 
institutions  in  Harrison  county.  The  plaintiff  is 
the  holder  of  certain  promissory  notes  against  Phineas 
CadweU,  as  an  individual.  This  action  was  brought 
against  the  assignee  to  compel  the  payment  of  said 
daim.  There  was  a  hearing  by  the  court,  and  a  decree 
dismissing  the  plaintiff's  petition,  and  he  appeals. 
Affirmed. 

J.  W.  Bamhart  and  H.  H.  Roadiferj  for  appellant. 

8. 1.  King,  for  appellee. 
Vol.  83—7 
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RoTHBOCK,  J. — The  facts  are  not  in  dispute,  and 
are  in  substance  as  follows :  Prior  to  the  ninth  day  of 
October,  1888,  Phineas  Cadwell  and  William  C. 
Cadwell  [were  in  partnership,  and  as  partners  owned 
and  carried  on  two  banks  in  Harrison  county.  On  that 
day  they  made  a  general  assignment  of  all-  their  prop- 
erty to  the  defendi^nt  except  such  as  was  exempt  from 
execution.  The  partnership  was  insolvent,  and  the 
assignment  was  made  for  the  benefit  of  all  their 
creditors.  The  trust  declared  in  the  deed  of  assignment 
was  in  these  words:  ^^In  trust,  nevertheless,  for  the 
uses  and  purposes  following,  that  is  to  say,  to  sell,  dis- 
pose of,  collect,  recover  and  receive  the  said  property, 
moneys  and  effects,  and  generally  to  convert  the  same 
into  money,  and  after  deducting  the  expenses  of  draw- 
ing and  executing  these  presents,  and  the  trusts  hereby 
created,  then  to  apply  the  said  moneys  and  pro- 
ceeds in  and  towards  the  payment  of  the  debts  of  the 
parties  of  the  first  part,  both  as  copartners  and  in  their 
individual  capacity,  if  the  same  be  sufficient ;  but,  if 
not,  then  ratably,  and  in  proportion,  without  any  pref- 
erence. And  the  parties  of  the  first  part  hereby  consti- 
tute and  appoint  the  party  of  the  second  part  their 
attorney  irrevocable,  to  ask,  demand,  collect,  sue  for, 
recover  and  receive  the  above  assigned  property  and 
eflEects,  and  every  part  thereof. '^ 

It  wiU  be  observed  that  the  assignment  was  made 
not  only  for  the  benefit  of  the  creditors  of  the  partner- 
ship, but  for  the  benefit  of  the  individual  creditors  of 
the  assignors.  At  that  time  Phineas  Cadwell  was 
indebted  to  the  plaintifiE  upon  the  promissory  notes,  the 
amount  of  which  is  in '  controversy  in  this  action. 
The  assignee  accepted  the  trust,  and  the  creditors  of  the 
partnership  filed  their  claims  within  the  proper  time, 
and  the  creditors  of  the  individual  partners  did  likewise, 
with  the  exception  of  the  plaintiff.     His  claim  was  not 
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filed  until  after  the  expiration  of  three  months  from  the 
publication  of  the  notice  of  assignment. 

It  is  provided  by  section  2126  of  the  Code  that  *^all 
creditors  who  shall  not  exhibit  their  claims  within  the 
term  of  three  months  from  the  publication  of  notice  as 
aforesaid  [notice  of  the  assignment]  shall  not  partici- 
pate in  the  dividends  until  after  the  payment  in  full  of 
all  claims  presented  within  said  term  and  allowed  by 
the  court,  ^'  The  assets  of  the  partnership  are  sufficient 
to  pay  the  partnership  debts  for  which  claims  were  duly 
and  legally  filed.  But  the  individual  assets  of  Phineas 
Cadwell  are  more. than  sufficient  to  pay  all  of  his 
individual  debts,  including  the  claim  of  the  plaintiff. 
If  is  claimed  by  the  plaintiff  that,  notwithstanding  his 
claim  was  not  filed  within  the  time  required  by  the 
statute,  yet  he  is  entitled  to  payment  from  the  individ- 
ual assets  in  preference  to  the  firm  creditors.  It  is  an 
elementary  principle  of  the  law  that  in  cases  of  insol- 
vency of  a  partnership  the  partnership  creditors  are 
entitled  to  be  first  paid  from  the  proceeds  of  the 
partnership  property,  and  the  creditors  of  the  individ- 
ual members  of  the  partnership  are  entitled  to  be  first 
paid  out  of  the  assets  of  the  individual  member  who 
owes  the  debt.  Switzer  v.  Smith j  35  Iowa,  269;  Miller 
V.  Clarke^  37  Iowa,  325 ;  and  other  cases  in  this  court 
cited  in  2  McClain's  Digest,  p.  236.  This  well-under- 
stood principle  of  the  law  is  not  questioned  by  counsel, 
and  if  the  plaintiff  had  filed  his  claim  within  the  three 
months  provided  by  statute  he  would  have  the  right  to 
demand  that  his  claim  as  against  the  individual  estate 
of  Phineas  Cadwell  should  be  preferred  to  the  claims 
of  the  creditors  of  the  partnership.  As  we  regard  the 
question,  it  is  important  to  consider  the  relation  which 
the  partnership  creditors  sustain  to  the  individual 
members  of  the  firm.  When  they  filed  their  claims, 
although  they  may  have  appeared  as  claims  against  the 
partnership,   yet  they  were  also    claims   against   the 


100  EiDGLEY  V.  DeBough.  [83  Iowa 

individual  members  of  the  firm.  It  cannot  be  claimed 
that  the  property  of  an  individual  member  of  the  firm 
is  exempt  from  the  payment  of  partnership  debts.  An 
action  may  be  maintained  against  the  partnership,  at 
the  same  time  against  the  individual  members  of  the 
firm,  and  the  individual  property  may  be  levied  upon 
and  sold  to  pay  the  debt.  In  view  of  the  trust  created 
by  the  deed  of  assignment  under  consideration,  there 
was  no  thought  of  withholding  any  part  of  the  prop- 
erty, partnership  or  individual,  from  distribution 
among  all  the  creditors.  The  law  would  regard  the 
partnership  claims  as  claims  exhibited  against  all  of  the 
property.  It  seems  to  us  that  when  this  is  conceded  it 
is  an  end  of  the  case.  The  statute,  in  express  terms, 
allows  a  preference  in  favor  of  all  claims  filed  within 
three  months  from  the  time  of  the  publication  of 
notice.  The  claims  filed  by  the  firm  creditors  cannot 
by  any  rule  of  construction  be  limited  to  mere  claims 
against  the  partnership  property. 

The  decree  of  the  district  court  is  affirmed. 


Frank  Ridgley,  Appellant,  v.  Frank  DeBough, 

Appellee. 

1.  Practice  in  Supreme  Court:  equity  oause:  record:  trial 
DE  NOVO.  Where  the  appellant's  abstract  as  amended,  in  an  equity 
cause,  alleged  that  it  contained  all  the  evidence  introduced,  or  offered 
to  be  introduced,  and  all  objections  made  thereto,  and  rulings  made 
thereon,  held,  that,  in  the  absence  of  any  denial  by  the  appellee,  it 
would  be  deemed  to  contain  all  the  evidence,  and  to  entitle  the  appel- 
lant to  a  trial  de  novo. 

* 

2.  Lease  of  Lands:  validity.  The  mother  of  H.,  being  the  owner  of 
the  forty  acres  of  land  in  question,  the  taxes  upon  which  had  been 
paid  by  the  latter,  authorized  H.  to  lease  the  land,  or  sell  the  grass 
thereon,  and  thereby  reimburse  himself  for  the  payment  of  taxes 
thereon,  but  stated  that  she  would  rather  pay  the  taxes  herself  than 
to  have  the  land  so  leased  as  to  prevent  a  sale  of  the  land.  In  pur- 
suance of  such  authority  H.  leased  the  land  to  plaintiff  in  March  for 
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one  year,  making  the  lease  in  his  own  name.  In  the  following 
May  his  mother  made  a  contract  for  the  sale  of  the  land  and  agreed  to 
convey  all  her  right,  title  and  interest  therein.  Held,  that  H.  had  a 
right  to  make  a  lease  in  his  own  name,  and  on  his  own  behalf,  and 
that  the  plaintiff  was  entitled  thereunder  to  the  use  and  occupation  of 
the  land  for  the  term  of  the  lease. 

Appeal  from  Audubon  District   Court. — Hon.   N.  W. 

Macey,  Judge. 

Feiday,  May  29, 1891. 

Action  to  enjoin  the  defendant  from  the  use  and 
occupation  of  a  forty-acre  tract  of  land  in  Audubon 
county.  The  district  court  gave  judgment  for  the 
defendant,  and  the  plaintiff  appeals, — Reversed. 

I.  L,  Statzell  and  J.  M.  Griggs^  for  appellant. 

H.  W.  Hanna,  for  appellee. 

Gkanger,  J. — ^I.    Appellee  objects  to  the  trial  of 

the  cause  de  novo  because  the  abstract  does  not  pur- 

I  port  to  be  one   ^'of  all  the   evidence.'^ 

'  *'  S^Sopreme      The  abstract,  as  amended,  shows  that  it 

caoBe':  trial  de  coutaius  all  the  evidcuce  introduced,  or 

offered  to  be  introduced,  and  all  objec- 
I  tions  made  thereto,  and  rulings  made  thereon.     The 

appellee  files  no  abstract  putting  in  issue  the  statement, 
'  and  it  is  sufficient. 

II.  On  the  twenty-third  day  of  March,  1888, 
Lavina  Hanna,  residing  at  Cedar  Eapids,  Iowa,  was 
s.  LiAflB  of  lands:  ^^^  owucr  of  tho  foity  acrcs  of  land  in 

validity.  question.     On  that  day  a  written  lease  of 

the  land  for  one  year  was  made  to  the  plaintiff,  to 
which  the  name  of  H.  W.  Hanna  appears  as  lessor. 
On    the   twelfth  day  of  May,    1888,   Lavina   Hanna 
I  entered  into  a  written  contract  with  the  defendant  for 

the  sale  of  the  land  for  four  hundred  and  forty  dollars, 
with  a  payment  of  seventy-five  dollars  in  hand,  and  the 
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balance  in  installments,  the  last  to  become  due  May 
12, 1893.  Upon  performance  by  the  defendant,  Lavina 
Hanna  agreed,  in  effect,  to  convey  to  him  all  her 
"rights,  title  and  interest  in  and  to  the  real  estate.'' 
The  right  of  possession  during  the  period  of  perform- 
ance by  the  defendant  is  left  entirely  to  legal  inference. 
It  is  not  in  terms  given  to  the  defendant  by  the 
contract.  These  contracts  constitute  the  basis  of  the 
respective  claims  of  the  parties  to  the  use  and  occu- 
pancy of  the  land.  The  defendant,  being  a  herdsman, 
insisted  upon  a  right  to  pasture  the  land,  and  at  the 
instance  of  the  plaintiff  an  injunction  issued  to  restrain 
him.  The  case  may  be  said  to  turn  upon  the  validity 
of  the  contract  or  lease  of  the  land  to  the  plaintiff.  As 
before  said,  the  lease  has  to  it  the  name  of  H.  W. 
Hanna  as  lessor,  and  it  is  insisted  that  the  name  is 
there  without  authority,  and  that  hence  the  contract  is 
without  effect.  H.  W.  Hanna  is  a  son  of  Lavina 
Hanna,  and  resides  in  Audubon  county.  His  mother 
formerly  resided  there,  but  moved,  some  four  years 
ago,  to  Cedar  Rapids.  During  this  time  she  has  owned 
the  land,  and  from  the  testimony  of  H.  W.  Hanna  for 
the  defendant  it  appears  that  since  his  mother  left 
Audubon  county  he  has  on  his  own  account  paid  the 
taxes  for  her  on  the  land ;  that  he  was  at  Cedar  Rapids 
the  winter  before,  and  his  mother  said  she  did  not  like 
to  have  him  pay  the  taxes,  and  asked  him  if  he  could 
not  get  enough  out  of  the  grass  from  the  land  to  pay 
the  taxes,  so  that  he  would  not  have  them  to  pay;  and 
he  told  her  he  thought  he  could ;  that  it  would  rent  for 
that,  but  would  injure  the  sale  of  it ;  and  she  said  she 
did't  want  him  to  do  anything  to  "avoid  the  sale,''  aa 
she  wanted  the  money  as  soon  as  she  could  get  it.  On 
cross-examination  Mr.  Hanna  said:  ^* My  mother  left 
here  about  four  years  ago,  and  has  not  been  here  since. 
She  lives  at  Cedar  Rapids.  I  told  Ridgley  he  could 
have  the  use  of  the  land  for  the  taxes.    After  the  lease 
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was  made  it  was  deposited  in  my  safe,  and  then  after- 
wards Mr.  Ridgley  paid  me  fifty  cents  in  money,  being 
the  balance  due  on  the  rent.  Received  this  fifty  cents 
after  the  land  was  sold  to  DeBough.  I  had  been  paying 
her  taxes  and  sent  her  the  receipts,  ever  since  we  had 
owned  this  land,  and  she  said  she  didn't  think  I  ought 
to  be  paying  her  taxes  without  getting  some  benefit  from 
it.  I  told  her  I  didn't  see  how  I  could  get  enough 
for  it  without  I  leased  the  land  or  sold  the  grass ;  she 
asked  me  if  that  could  not  be  done,  and  I  told  her  it 
probably  could,  but  it  might  affect  a  sale  if  it  were 
leased  out  for  a  year,  and  she  said  she  would  rather  pay 
the  taxes  herself  than  to  have  land  leased  so  it  would 
prevent  a  sale  being  made. ' '  Mrs.  Hanna  was  not  a  wit- 
ness, and  her  son's  is  the  only  testimony  from  which  we 
may  know  his  understanding  with  his  mother  as  to  his 
right  to  lease,  or  so  use  the  grass  on  the  land  as  to  pay 
the  taxes.  The  facts  as  to  the  making  of  the  lease  are 
about  as  follows:  Mr.  Moore  was  the  clerk  for  Mr. 
Hanna,  who  is  an  attorney  at  law.  The  plaintiff  saw 
Mr.  Hanna  on  the  day  the  lease  was  made,  and  they 
had  some  talk  about  the  lease,  and  Hanna,  being 
called  away  by  sickness  in  his  family,  directed  his  clerk 
to  draw  up  a  lease.  The  rental  value  of  the  land  was 
to  be  the  amount  of  the  taxes  for  the  year.  The 
amount  was  that  day  ascertained  to  be  six  dollars  and 
forty  cents  and  the  plaintiff  paid  Mr.  Moore  five  dollars 
and  ninety  cents,  for  which  Moore  gave  the  receipt  of 
Mr.  Hanna,  and  afterwards.  May  30,  1888,  plaintiff 
paid  the  remaining  fifty  cents  to  Mr.  Hanna.  The 
money  was  applied  in  payment  of  the  taxes.  Mr. 
Moore  signed  the  name  ^'H.  W.  Hanna"  to  the  lease, 
and  the  plaintiff  attached  his  signature.  The  lease  is 
silent  as  to  any  forfeiture  in  case  of  a  sale,  and  is  for 
the  period  of  one  year.  The  value  of  the  land  for  rent 
that  year  consisted  entirely  of  the  grass  thereon  for 
hay  or  pasturage.    Mr.  Hanna,  in  his  testimony,  says 
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that  he  told  the  plaintiff  that  his  lease  must  be  subject 
to  a  right  to  sell  the  land ;  that  he  ^ '  would  not  prevent 
its  being  sold  on  account  of  the  lease. ^'  He  also  says 
in  his  direct  evidence:  ''In  case  the  land  should  be 
sold  the  agreement  was  rather  indefinite.  I  told  him 
that  we  would  have  no  trouble  in  relation  to  that  part 
of  it.''  These  statements  are  denied  by  the  plaintiff. 
It  may  be  well  to  first  settle  the  point  as  to  Mr. 
Hanna's  authority  to  deal  with  the  land.  It  seems  to 
us  from  the  statements  and  conduct  of  Mr.  Hanna  that 
he  understood  that  he  had  the  right  to  so  use  the  land 
that  the  grass  thereon,  for  hay  or  pasturage,  should  save 
him  from  the  payment  of  taxes.  This  he  might  do  by 
seUing  the  grass  or  leasing  the  land.  There  is  nothing 
to  show  that  his  mother  had  not  the  same  understand- 
ing. It  is  important  to  keep  thi^fact  in  view:  That 
between  Mrs.  and  Mr.  Hanna  both  understood  that  Mr. 
Hanna  assumed  the  burden  of  paying  the  taxes,  and  he 
was  to  use  the  land  to  save  him  therefrom.  The  case 
does  not  involve  a  question  of  agency.  The  grass  was 
not  to  be  sold  or  the  land  leased  for  her,  but  for  him. 
In  so  doing  she  desired  him  to  so  use  it  as  not  to  prevent 
a  sale.  This,  we  think,  was  a  matter  that  she  confided  to 
his  judgment.  It  would  be  a  harsh  construction  of  his 
.authority  in  such  a  case  to  say:  ''If  he  had  sold  to 
A  the  grass  on  the  land  for  that  year  for  hay  for  the 
payment  of  taxes  due,  and  A  paid  them,  and  after- 
wards, before  the  haying  season  Mrs.  Hanna  sells  the 
land,  that  A  forfeits  his  right  because  of  a  want  of 
authority  in  Mr.  Hanna  to  so  contract.  In  other  words, 
that  the  sale  would  be  void  as  without  authority.'' 
With  our  view  of  the  facts,  Mr.  Hanna  had  the  right  to 
make  the  contract  in  his  own  name  and  on  his  own 
behalf.  It  appears  to  us  that  this  must  have  been  the 
idea  of  Mr.  Hanna  as  to  his  authority  to  use  the  land, 
for  on  the  morning  after  the  lease  was  made  Mr.  Moore 
told  him  the  lease  was  in  the  safe,  and  that  the  money 
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paid  had  been  applied  on  the  taxes.  Hanna  then  knew 
there  was  a  lease  executed,  and  that  Moore  must  have 
acted  for  the  lessor.  Moore  was  Hannahs  agent,  but  not 
that  of  his  mother.  Hanna  did  not  then  dispute  the 
right  of  Moore  to  execute  the  lease  on  behalf  of  some 
one,  or  even  stop  to  know  its  contents.  Assuming, 
then,  as  we  must,  an  authority  of  Moore  to  act  we 
can  only  assume  his  authority  to  act  for  Mr.  Hanna. 
This  disposes  of  the  much  controverted  point  in  the 
•case  as  to  the  authority  of  Mr.  Hanna  as  an  agent  to 
bmd  his  mother  by  the  execution  of  the  lease,  for  it 
is  his  lease,  and  not  hers. 

The  equities  of  the  case  are  strongly  in  favor  of  the 
plaintiflE.  He  leased  the  land  in  good  faith  and  paid 
the  rent.  There  is  no  claim  that  the  rent  paid  was  not 
adequate.  It  was  the  same  that  the  defendant  had 
before  paid  for  the  use  of  the  land.  The  claim  that  it 
was  paid  to  be  forfeited  if  the  land  was  sold  is  so 
unusual,  and  such  a  contract  is  so  wanting  in  mutual 
benefits,  as  to  awaken  doubts  where  the  proof  is  not 
strong  in  its  support.  With  the  proper  issues  to  reform 
the  contract  the  testimony  would  be  entirely  insuflficient. 
The  defendant  made  this  contract  of  purchase  with 
knowledge  of  the  plaintiff's  claim,  and  has  no  equities 
in  his  favor  as  an  innocent  purchaser. 

There  should  be  a  decree  for  the  plaintiff,  with 
costs,  and  the  cause  is  remanded  for  that  purpose. 
Bevebsed. 
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John  O'Connob,  Appellee,  v.  Illinois  Centbal  i  gs  m\ 

Railway  Company,  Appellant.  '^^  ^^®' 


1.  Master  and  Servant:  defective  haohinery:  knowledge  of 
EMPLOYER:  NEGLIGENCE:  PLEADING.  In  an  Eotion  by  an  employe 
of  a  railroad  company  for  damages  for  injuries  sustained  in  being 
thrown  from  a  freight  oar  alleged  to  be  so  defectively  constructed 
that  it  would  not  turn  a  curve,  an  allegation  that  the  plaintiff's  injury 
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was  caused  wholly  by  the  defendant's  negligently  using  and  peiv 
mitting  to  be  used  the  oar  so  defeotiyely  constructed  sufficiently 
charges  negligence  on  the  part  of  the  defendant^  althoug(h  suck 
negligence  could  only  be  proven  by  showing  that  the  defendant  had 
either  actual  or  constructive  knowledge  of  the  defect. 

2.     :   :    negligence:    evidence.    The  only  evidence  that 

the  car  complained  of  by  the  plaintifT  was  defective  was,  that  while 
the  same  was  being  moved  by  pushing  the  car  ahead  of  an  engine 
over  the  defendant's  track  it  was  derailed  on  a  curve.  On  the  other 
hand  it  appeared  that  the  car  was  carefully  examined  by  the  defend- 
ant's car  inspector  the  day  before  the  accident,  and  by  the  car 
inspector  and  the  foreman  of  the  engine  house  the  day  after  the 
accident,  and  found  each  time  to  be  in  perfect  order.  It  further 
appeared  that  the  truck  used  with  the  car  in  question  was  in  general 
use  in  six  states,  and  is  used  by  many  of  the  leading  railroads  of  the 
countiy  acceptably.  Meld,  that  a  verdict  for  the  plaintiff  was  not 
supported  by  the  evidence. 

Appeal  from   Woodbury  District  Comt. — Hon.  Gt.  Wv 

Wakefield,  Judge. 

Friday,  IMay  29,  1891. 

This  is  an  action  to  recover  damages  for  a  personal 
injury.  There  was  a  judgment  for  plaintiflE,  and  the^ 
defendant  appeals. — Eeversed. 

J.  F.  Duncombe,  for  appellant. 

J.  N.  Weaver,  for  appellee. 

Granger,  J. — In  January,  1889,  the  plaintiff  was 
in  the  employ  of  the  defendant  company  engaged  in 
.  .,  .     switching  cars  to   and  from  the  Union 

1.  Mastbb    and 

f«5i?e*ina  ®"  ^^^^^  yards  and  the  pork  and  beef  pack- 

tal?wi3d«e  of  ^^S  houses  in  and  about  the  city.     On  the 

^ghlence:  fourteenth  day  of  that  month  the  defend- 

pieading.  ^^^    compauy   was    moving    a    Chicago 

refrigerator  car  by  pushing  the  same  ahead  of  an  engine 
from  the  transfer  track  of  the  company  over  the  Union 
stock-yards  track  to  the  Silberhorn  packing  house, 
when  the  car  was  derailed  on  a  curve  of  the  track,  and 


May  1891]  O'Connor  v.  III.  Cent.  By.  Co.  107 

the  plaintiff,  being  on  the  car,  was  thrown  therefrom, 
and  injured.  The  allegations  of  the  petition  showing 
the  negligence  of  the  defendant  are  as  follows : 

"That  said  refrigerator  car  on  which  plaintiff  was 
so  riding  was  so  defectively  constructed  in  its  trucks 
and  running  gear  that  it  would  not  turn  a  curve  on  the 
defendant's  said  railroad  tracks,  and  when  at  or  about 
the  point  above  mentioned,  and  being  so  removed, 
said  car,  on  account  of  said  defective  construction, 
jumped  the  track,  and  became  derailed,  whereby  plain- 
tiff was  thrown  from  the  top  of  said  car  to  the  ground 
with  great  force  and  violence,  inflicting  upon  plaintiff 
serious  and  permanent  injuries,"  etc.  "That  said 
injury  to  plaintiff  was  caused  wholly  by  the  defendant's 
negligently  using  and  permitting  to  be  used  said  car 
so  defectively  constructed,  and  through  no  fault  of 
plaintiff,  by  reason  of  all  which  plaintiff  has  been 
damaged  to  the  sum  of  five  thousand  dollars,  no  part 
of  which  has  been  paid.'^ 

After  verdict,  the  defendant  moved  in  arrest  of 
judgment  as  follows: 

*^ First.  As  grounds  in  arrest  of  judgment  the 
defendant  says  that  the  petition  in  this  case  is  defective 
and  does  not  show  a  cause  of  action,  in  that  it  does  not 
state  that  the  defect  in  the  construction  of  the  running 
gear  and  trucks  of  the  car  from  which  the  plaintiff  is 
alleged  to  have  fallen  was  known  to  the  defendant,  or 
might  have  been  known  to  the  defendant  by  the 
exercise  of  ordinary  care.  Second.  The  petition  does 
not  allege  that  the  defendant  had  knowledge  or  notice 
of  the  negligence  complained  of,  either  actual  or  con- 
structive.'' 

A  motion  in  arrest  of  judgment  is  available  only 
when  "the  facts  stated  by  the  petition  do  not  entitle 
the  plaintiff  to  any  relief  whatever."  Code,  sec.  2650. 
A  correct  test  of  the  suflSciency  of  the  petition  to 
entitle  the  plaintiff  to  any  relief  is  to  admit  the  facts 


^ 
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pleaded,  and  to  determine  the  law  applicable  thereto. 
Applying  the  test  to  this  case,  we  have  these  facts: 
The  refrigerator  car  was  so  defective  in  its  running 
gear  that  it  would  not  turn  a  curve  on  the  defendant's 
road;  that  on  account  of  such  defective  construction  it 
became  derailed,  and  the  plaintiff,  without  fault  on  his 
part,  was  thereby  injured;  and  that  the  injury  was 
caused  by  the  company  negligently  using  or  permitting 
to  be  used  the  car  so  defectively  constructed.  The 
averments  are  to  this  effect :  That  the  defendant,  by 
negligently  using  a  defective  car,  injured  the  plaintiff 
without  his  fault.  Under  the  law,  a  party  is  liable  for 
injuries  resulting  from  his  negligence  to  which  the 
other  party  does  not  contribute.  The  plaintiff  has 
in  general  terms  averred  negligence  in  the  use  of 
the  car.  Such  negligence  could  only  be  proven  by 
showing  the  knowledge,  ^^actual  or  constructive,^' 
which  the  appellant  claims  should  be  alleged.  The 
allegation  claimed  would  only  make  the  petition  more 
specific.  If  stated  in  the  petition,  nothing  more  than 
negligence  would  be  pleaded.  The  facts  there  stated 
as  grounds  for  the  motion  go  rather  to  the  form  or 
manner  of  pleading  negligence  than  to  its  substance 
or  the  ultimate  fact,  and  a  motion  in  arrest  is  not 
available  in  such  cases.  District  Township  of  Coon  v. 
Directors  District  Township  of  Providence ^  52  Iowa,  287; 
Edgerly  v.  Insurance  Co.j  43  Iowa,  587. 

II.     It  is  next  urged  that  the  verdict  is  without 
support  in  the  evidence.     The  car  in  question  is  one  of 

a  series  of  sixty-three  in  number,  manu- 
dfnce^'  factured  by  the  LaFayette  car  works  for 

the  Chicago  Refrigerator  Car  Company  in 
October,  November  and  December,  1888,  and  is  num- 
bered 11057.  It  was  delivered  to  the  defendant 
company  in  December,  1888,  and  by  that  company 
taken  to  Sioux  City,  Iowa,  and  went  over  the  track 
and  around  the  curve  where  it  was  afterwards  derailed, 
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loaded  at  the  packing-house,  and  back  over  the  track 
to  the  company's  line,  and  thence  to  Chicago,  and  was 
again  taken  to  Sioux  City  on  the  eleventh  of  January, 
1889.  On  the  thirteenth  of  January — ^the  day  before 
the  accident — ^the  car  was  examined  by  the  car 
inspector  for  the  company,  and  the  car  found  to  be  in 
perfect  order.     Mr.  Swift,  the  car  inspector,  says: 

*^I  looked  it  all  over  carefully  and  particularly.  I 
examined  the  trucks  and  running  gear.  I  looked  at 
the  wheels,  and  looked  at  the  truck,  and  all  over  it,  to 
see  that  the  bolts  were  all  right,  and  the  drawheads, 
everything  that  was  in  view.  *  •  ♦  The  next 
momin£:  I  saw  it, — ^the  fifteenth.  She  was  sitting 
on  the  sidetrack  there,  by  the  engine-house,  in  the 
yard.  It  was  brought  back  to  the  yard.  I  looked 
it  over,  and  found  the  side  bearing  gone  on  the 
bolster.  I  jacked  it  up,  so  I  could  see  the  center 
plates.  Raised  the  car  up  oflE  the  track,  so  I  could  see 
the  center  pin.  I  did  it  to  see  if  there  was  anything 
wrong  with  the  center  pin, — ^whether  there  was  any- 
thing in  there, — and  I  always  do ;  and  another  thing 
was  to  get  my  side  bearing  on, — ^to  get  my  bolts  in.  I 
carefully  examined  these  center  plates,  and  the  various 
parts  of  these  trucks,  and  put  my  hand  in  to  see  if  there 
was  any  dirt  or  stones  or  pieces  of  iron.  These  center 
plates  were  in  plain  view  after  the  car  was  jacked  up, 
and  I  looked  at  them.  There  was  nothing  the  least  the 
matter  of  them.  I  examined  both  trucks  and  center 
plates.  I  didn't  jack  up  the  other  end  because  it 
worked  all  right.  The  one  end  that  was  skewed  around 
was  the  one  that  I  examined,  where  the  little  piece  of 
iron  was  off  the  car.  Nothing  wrong  with  the  truck. 
Nothing  wrong  with  the  running  gear,  except  the  loss 
of  this  little  piece.  I  tried  the  wheels.  Cauged  the 
wheels.  They  were  all  in  perfect  order.  The  gauge  ia 
a  stick  that  we  have  to  try  wheels  with,  the  same  gauge 
that  is  used  on  the  tracks.     The  car  had  never  been 
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there  before  for  repairs.  I  examined  it  before.  I 
should  judge  about  a  month  before.  I  found  it  in  per- 
fect order,  afi  far  as  I  could  see.  I  made  a  perfect 
examination  of  it  at  that  time.  There  was  nothing  the 
matter  of  the  running  gear  or  trucks  that  I  could  dis- 
cover. 

Cross-examination :  I  am  the  car-repairer.  I  have 
never  had  any  other  experience  with  any  other  of 
these  refrigerator  cars  in  Sioux  City  only  in  the  draw- 
bar line,  or  something  of  that  sort.  Q.  Didn't  you 
receive  orders  to  send  some  of  them  to  Waterloo  on 
account  of  their  not  keeping  track!  A.  That  was 
afterwards.  I  examined  the  car  in  the  yard,  and  it 
was  in  perfect  good  condition,  as  far  as  I  could  see.  I 
considered  it  in  first-class.  It  was  in  perfect  good  con- 
dition the  day  before  this  accident,  and  it  was  in  perfect 
good  condition  the  day  afterwards.  I  replaced  a 
side  casting.  That  was  all  that  was  wrong  about  that 
car,  as  far  as  I  could  see ;  that  was  all  there  was  wrong. 
I  jacked  this  car  up  in  the  yard  after  the  accident. 
Didn't  before  the  accident.     I  had  no  occasion  to.'' 

Mr.  Bryant,  foreman  of  the  engine-house,  also 
examined  the  car  with  Mr.  Swift  after  the  accident, 
and  testifies  that  there  was  not  anything  to  indicate 
that  it  was  not  in  perfect  condition.  The  trucks  used 
with  this  car  are  in  general  use  in  Illinois,  Wisconsin, 
Iowa,  Minnesota,  Nebraska  and  Missouri,  and  are 
used  by  many  of  the  leading  railways  of  the  country 
acceptably.  The  record  is  in  fact  an  affirmative  show- 
ing in  favor  of  that  make  of  cars.  It  is  a  significant 
fact  in  this  case,  and  of  quite  controlling  importance, 
that  no  particular  defect  has  ever  been  found  in  the  car 
in  question.  In  this  respect  this  case  differs  from  the 
generality  of  this  class  of  cases  before  us.  Generally 
the  defect  or  cause  of  the  accident  is  known  at  the  time 
of  the  trial, — as  a  defective  coupling  or  hand-piece,  a 
broken  axle  or  wheel,  some  particular  fact  to  which  the 


\ 


May  1891]  O'Connor  v.  III.  Cent.  Ry.  Co.  Ill 

accident  can  be  attributed,  and  the  fact  of  negligence  in 
regard  thereto  determined.  Barring  the  fact  that  the 
car  did  mount  the  track  at  this  particular  point  on  the 
day  of  the  accident,  and  the  day  following,  and  all 
the  evidence  shows  the  car  to  have  been  in  good  condi- 
tion, without  defect;  and,  further,  that  the  company 
had  been  diligent  to  know  its  condition.  Take  from 
the  record  the  fact  of  the  derailments,  and  nothing 
would  be  left  to  cast  a  suspicion  against  the  actual 
condition  of  the  car  or  the  conduct  of  the  company  to 
know  its  condition.  If  the  accident  had  disclosed  a 
defect  in  the  car,  that  fact  might  have  tended  to  show 
that  the  inspector  came  short  of  his  duty.  But  the 
subsequent  inspection  substantiates  the  former,  and  the 
car,  iafter  the  accident,  so  far  as  an  inspection  could 
show,  was  then  in  good  condition.  Hence,  the  simple 
fact  of  derailment  stands  as  the  only  evidence  of  negli- 
gence. If  that  simple  fact  could,  in  law,  be  sufficient 
to  show  negligence,  it  is  conclusively  overborne  by  an 
affirmative  showing  that  the  car  in  the  particular  as  to 
which  it  is  alleged  to  be  defective  was  not  so,  at  least, 
in  a  manner  that  it  was  ascertainable ;  and  there  could 
be  no  claim  that  more  was  required  of  defendant  than 
diligence  to  know  if  the  car  was  serviceable.  That  the 
mere  happening  of  the  derailment  or  the  accident 
would  not  show  negligence,  see  Baldmn  v.  Bailway 
Co.,,  68  Iowa,  37;  Case  v.  Bailway  Co.^  64  Iowa,  762; 
Gandy  v.  Railway  Co.y  30  Iowa,  420.  In  fact  this  rule 
is  conceded  by  the  appellee.  The  nearest  that  the 
appellee  comes  to  an  attempt  to  point  out  evidence 
from  which  a  defective  truck  or  running  gear  could  be 
found  is  that  Swift,  the  car  inspector,  made  report  to 
Bryant,  the  foreman  of  the  engine-house,  who  made  a 
report  to  the  master  mechanic,  as  to  this  car  after  the 
accident.  Orders  were  afterwards  received  from  the 
master  mechanic  to  '"try  the  gauge  "  on  the  refrigerator 
company's  cars,  and  it  was  found  that  some  of  them 
varied  about  a  fourth  of  an  inch,  and  they  were  marked 
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and  sent  to  Waterlog^  but  returned  without  change. 
But  the  car  in  question  was  not  one  of  them ;  and  the 
evidence  shows  without  dispute  that  the  gauge  of  this 
car  was  tried  and  found  correct  before  and  after  the 
accident.  The  appellee  assumes  that  because  of  this 
order  to  try  the  gauge  of  that  class  of  cars  there  must 
have  been  a  difference  between  the  report  made  to  the 
master  mechanic  and  the  testimony  of  Swift  and 
Bryant  on  the  stand,  but  the  assumption  is  without 
support,  and  will  not  do  as  a  fact  on  which  to  base 
negligence.  It  is  also  said  that  other  cars  passed  over 
this  same  track  without  derailment,  which  is  true.  It 
is  also  true  that  this  car  on  two  occasions  mounted  the 
track  at  this  particular  plax^e,  while  it  was  operated 
both  before  and  after  the  accident,  on  curves  and  other 
places,  without  mishap.  The  most  that  can  be  said  for 
the  appellee  is  that  this  car,  at  this  particular  place, 
from  some  unknown  cause,  became  derailed,  and 
caused  the  injury  to  the  plaintiff.  But  that  is  not  what 
the  appellee  needs.  He  needs  some  known  facts,  hav- 
ing support  in  the  evidence,  from  which  negligence 
may  be  found.  We  think  the  verdict  is  without  sup- 
port in  the  evidence. 

Other  questions  presented  it  is  not  important  to 
consider,  and  the  judgment  is  beversed. 


The  State  of  Iowa,  Appellee,  v.   Fbed  M.   Hull, 
in  7(j»  Appellant. 

83    112; 

Hi  -^*.  1.    Practice  in   Supreme   Ck>urt:  becobd:  amended  abstract: 

HOTiON  TO  STRIKE.  Where  the  appellant's  abstraotrfairlj  presents  the 
record  in  a  cause,  an  amended  abstract  filed  by  the  appellee  which  is 
shown  to  be  unnecessary,  and  which  presents  the  evidence  by  question 
and  answer  at  length,  will  on  motion  be  stricken  from  the  files. 

2.  Arson:  indictment:  duplicity.  Where  an  indictment  charged 
that  the  defendant  caused  to  be  set  fire  to  and  burned  a  large  amount 
of  combustible  material,  with  the  intention  to  cause  a  certain  described 
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store  building  to  be  burned,  and  did  then  and  there  in  the  manner  and 
at  the  time  and  place  aforesaid  set  fire  to,  and  >  cause  to  be  burned, 
in  the  night  time,  the  said  store  building,  held,  that  the  charge  as  to 
the  actual  burning  must  be  regarded  as  an  allegation  of  evidence  to  be 
treated  as  surplusage,  and  that  the  indictment  was  not,  therefore,  bad 
for  duplicity. 

3,    :  EVIDENCE.    The  premises  set  on  fire  being  the  property  of  the 

defendant,  held,  that  certain  drafts,  drawn  by  the  defendant  partly 
before  and  in  part  after  the  fire,  and  evidencing  ak  indebtedness  that 
existed  mostly  at  the  time  of  the  fire,  were  properly  admitted  on 
behalf  of  the  state  for  the  purpose  of  showing  the  defendant's  financial 
condition  at  the  time  of  the  fire. 


i.    :  .    A  set  of  duplicate  keys  to  the  burnt  building,  which 

were  missing,  being  found  upon  search  in  the  vault  of  an  outhouse, 
the  state  claimed  that  they  were  put  there  by  the  defendant,  while  the 
defendant  claimed  that  they  were  placed  there  by  a  detective  who  was 
working  against  him,  and  who  directed  the  search.  Held,  that  it  was 
competent  to  rebut  the  defendant's  claim  by  the  introduction  in 
evidence  of  an  affidavit  of  the  county  attorney,  upon  which  a  search 
warrant  was  issued,  and  under  which  search  was  being  made  when  the 
keys  were  found. 

Appeal  from  Lyon  District  Court, — Hon.  George  W. 

Wakefield,  Judge. 

Fbiday,  May  29, 1891. 

.  The  defendant  was  tried,  found  '^  guilty  as 
charged, '^  and  sentenced  to  be  confined  in  the  peniten- 
tiary for  a  term  of  three  yeare,  upon  an  indictment 
charging  as  follows:  ''The  said  Fred  M.  HuU,  on  or 
about  the  twenty-seventh  day  of  November,  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and  eighty- 
nine,  in  the  county  and  state  aforesaid,  in  a  certain 
store  building  of  I.  R.  Hull  &  Co.,  situate  on  the  east 
twenty-two  feet  of  the  west  forty-four  feet  of  lots  1,  2 
and  3,  in  block  15,  in  the  town  of  Rock  Eapids, 
Iowa,  did  wilfully,  maliciously  and  feloniously,  in  the 
night  time,  cause  to  be  set  fire  to,  and  burned,  a  large 
amount  of  excelsior,  burlap  and  other  combustible 
material  to  the  grandjurors  unknown,  with  the  wilful, 
malicious  and  feloniouB  intent  then  and  there^  in  the 
Vol.  83-« 
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manner  and  at  the  time  and  place  aforesaid,  to  cause  to 
be  burned  the  said  store  building  aforesaid  of  I.  R. 
Hull  &  Co.,  and  did  then  and  there,  as  aforesaid,  in  the 
manner  and  at  the  time  and  place ,  aforesaid,  wiKully, 
maliciously  and  feloniously  set  fire  to  and  cause  to  be 
burned  in  the  night  time,  at  the  time  and  place  afore- 
said, the  said  aforesaid  store  building  of  I.  R.  HuU  & 
Co.,  said  store  building  being  of  the  value  of  fifteen 
hundred  dollars.''  The  defendant  appeals  from  this 
judgment,  assigning  and  urging  in  argument  as  errors 
the  several  matters  hereinafter  considered. — Affirmed. 

J,  M.  ParsonSj  for  appellant. 

John   Y.    Stone y    Attorney  Greneral,    and  H.    G. 
McMillen,  for  the  State. 

Given,    J. — I.      The    county    attorney    filed    an 

amended  abstract  on  behalf  of  the  appellee  covering 

i.PKACTicBin      ninety-four  pages,  which  he  certifies,  in 

coSrtfi-ecord:   counectiou  with  the  appellant's  abstract, 

SS?a?t^®motion  fuUy    prcscuts  the  case.     The  appellant 

denies  the  correctness  of  the  amended 
abstract,  and  moves  to  strike  it  from  the  files  because 
useless,  and  not  filed  in  time.  We  have,  with  consider- 
able labor,  compared  the  abstracts  with  each  other,  and 
with  the  transcript  furnished  by  the  appellant,  and 
reach  the  conclusion  that  the  appellant's  abstract  fully 
and  fairly  presents  the  case,  and  that  the  appellee's 
amendment  was  unnecessary.  Another  objection  to 
the  amended  abstract,  though  not  urged  by  the  appel- 
lant, may  be  noticed  by  the  court.  It  is  that  the 
so-called  ^'amended  abstract"  is  not  in  fact  an  abstract, 
but  largely  a  transcript  of  the  testimony  by  questions 
and  answers  at  length.  '  We  recognize  the  necessity  and 
advantage  of,  at  times,  setting  out  questions  and  answers 
as  to  some  particular  point  that  cannot  be  otherwise 
more  concisely  or  plainly  presented.     While  the  county 
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attorney  claims  that  his  abstract  is  within  this  necessity, 
we  think  he  has  gone  beyond  it,  and  necessitated  the 
reading  of  many  pages  of  questions  and  answers  that 
could  have  been  abstracted  into  a  few  pages  with  equal 
clearness.  The  appellant's  motion  to  strike  the 
amended  abstract  is  sustained,  but  in  view  of  the 
denials  we  have  referred  to  the  transcript  in  the  consid- 
eration of  the  case. 

II.  Following  the  order  pursued  in  the  arguments, 
we  first  notice  the  appellant's  contention  that,  although 
it  was  unnecessary  to  allege  the  location  of  the  store 
building  except  that  it  was  in  the  county,  the  state, 
having  alleged  its  precise  location  as  to  lot  and  block, 
was  bound  to  prove  the  location  as  alleged,  and  that  no 
proof  of  such  location  was  made.  We  think  there  is 
evidence  from  which  the  jury  might  find  that  the  build- 
ing was  located  as  alleged,  and  do  not,  therefore, 
determine  whether  it  was  incumbent  on  the  state  to 
make  such  proofs. 

III.  One  ground  of  the  appellant's  motion  in 
arrest   of  judgment,  and  for  a  new  trial,  is  that  the 

indictment  is  bad  ijor  duplicity,  in  that  it 
'  di^!em:'       charges  the  crime  of  wilfully  and  mali- 

ciously  burning  a  store,  as  defined  in 
section  3884,  and  also  the  crime  of  setting  fire  to 
material  with  intent  to  cause  the  store  to  be  burned,  as 
defined  in  section  3885  of  the  Code.  It  is  unquestioned 
that  the  indictment  must  charge  but  one  offense.  Code, 
sec.  4300.  The  contention  is  whether  the  indict- 
ment, considered  as  a  whole,  does  charge  both  these 
offenses.  Taking  that  part  of  the  charge  ending  with 
the  words,  ^'  I.  E.  Pull  &  Co.,"  immediately  preceding 
the  words,  '*  and  did  then  and  there,"  alone,  and  we 
have  a  complete  charge  of  setting  fire  to  material  with 
intent  to  burn  the  store  building  described,  and  taking 
what  follows  alone  we  have  a  charge  of  wilfully  and 
maliciously  burning  the  store  building.     The  whole 
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charge,  considered  together,  does  not,  in  our  opinion, 
charge  two  oflEenses.  What  is  charged  as  to  an  actual 
burning  must  be  regarded  as  an  allegation  of  evidence, 
— a  statement  of  a  fact,  evidencing  the  intent  to  bum 
previously  charged, — and  may  be  treated  as  surplusage. 
State  V.  Hay  den,  45  Iowa,  11,  is  directly  in  point.  In 
that  case  the  charge  was  of  breaking  and  entering  a 
store  building  wherein  valuable  merchandise  was  kept 
for  sale,  with  intent  to  steal  said  goods,  and  that  he  did 
steal  certain  articles  named.  The  allegation  that  he 
did  steal  was  held  to  be  a  statement  of  evidence,  and 
surplusage.  '*  The  instruction  of  the  court,  the  verdict 
of  the  jury,  and  the  judgment  show  that  the  crime  for 
which  the  defendant  was  charged  and  tried  was  not 
larceny,  but  the  breaking  and  entering  the  store  with 
intent  to  commit  larceny.  ^^  Such  is  the  record  in  this 
case.  The  instructions,  verdict  and  judgment  show 
that  the  appellant  was  tried,  without  objection  on  his 
part,  for  the  crime  of  setting  fire  to  material  with  intent 
to  burn  the  store,  and  not  for  the  crime  of  burning  it. 
No  objection  was  made  to  being  so  tried,  nor  t9  the 
indictment,  until  made  in  the  motion  in  arrest  of  judg- 
ment and  for  a  new  trial.  State  v.  Hayden  has  been 
approved  and  foUowed.in  State  v.  Shaffer,  59  Iowa,  290 ; 
State  V.  Ormiston,  66  Iowa,  143,  and  State  v.  Ridley,  48 
Iowa,  370.  In  the  latter  case  it  was  held,  upon  a  simi- 
lar indictment  to  that  in  the  Case  of  nay  den,  that  the 
court  erred  in  putting  the  defendant  on  trial  for  larceny. 
In  State  v.  McFarland,  49  Iowa,  99,  and  State  v. 
Kennedy,  63  Iowa,  197,  the  indictments  were  in  two 
counts,  charging  different  offenses,  and  were,  there- 
fore, held  bad  for  duplicity;  but  in  this  there  is  but  one 
count,  which,  taken  as  a  whole,  charges  but  one  offense, 
to-wit,  setting  fire  to  material  with  intent  to  burn  the 
store  building  described. 

IV.     The  state,  for  the  purpose  of  showing  the 
defendant's  financial  condition  at  the  time  of  the  fire, 
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oflEered  certain  drafts,  drawn  before  and 
after  the  fire,  which  were  admitted,  over 
the  appellant's  objection.  The  appellant's  testimony 
tended  to  show  that  most,  if  not  all,  of  the  indebtedness 
evidenced  by  these  drafts  existed  at  the  time  of  the  fire. 
We  see  no  error,  therefore,  in  admitting  them  in  evi- 
dence. 

V.  A  set  of  duplicate  keys  to  the  burned  building 
was  missing,  and  upon  search  was  found  in  the  vault 

of  an  outhouse.  The  state  claimed  that 
'  "  '  the  defendant  put  them  there,  and  the 
defendant  claimed  that  they  were  put  there  by  a 
detective,  who  was  working  against  him,  and  who 
directed  the  search.  To  rebut  the  defendant's  claim, 
the  state  introduced,  over  the  defendant's  objection,  an 
affidavit  of  the  county  attorney,  upon  which  a  search- 
warrant  was  issued,  and  under  which  search  was  being 
made  when  the  keys  were  found.  In  view  of  the 
claims  of  the  defendant,  there  was  no  error  in  admitting 
this  affidavit  for  the  purpose  of  showing  why  the  search 
was  being  made. 

V.  The  only  remaining  contention  urged  by  the 
appellant  is  that  the  testimony  is  not  sufficient  to  sup- 
port the  verdict.  We  have  examined  the  testimony  as 
set  out  in  the  transcript,  with  care,  and,  although  it  is 
conflicting  upon  many  points,  and  open  to  much  of  the 
criticism  made  upon  it,  we  are  of  the  opinion  that  it 
amply  supports  the  verdict. 

Our  conclusion,  upon  the  whole  record,  is  that  the 
judgment  of  the  district  court  should  be  affibmed. 
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The  State  of  Iowa,  Appellee,  v.  Charles  Zimmerman, 

Appellant. 

Indictment:  liquor  nuisance:  second  conviction:  pleading. 
Where  an  indictment  for  the  crime  of  nuisance,  as  defined  in  section 
1543  of  the  Code,  fui;ther  charged  that  the  defendant  ''was,  on  the 
twenty-sixth  day  of  September,  1888,  convicted  of  the  crime  of 
nuisance,  in  the  district  court  of  Marshall  county,  Iowa,"  held,  that 
the  indictment  sufficiently  alleged  a  former  conviction  of  the  same 
kind  of  nuisance  as  that  for  which  he  was  then  indicted ;  and  that, 
by  his  plea  of  guilty,  the  defendant  not  only  confessed  himself  as 
guilty  of  keeping  a  nuisance,  as  charged,  but  that  he  had  formerly 
been  convicted  of  keeping  the  same  kind  of  nuisance,  and  warranted 
his  commitment  to  the  county  jail,  as  provided  by  section  9,  chapter 
66,  of  the  Acts  of  the  Twenty-first  Oeneral  Assembly. 

Appeal  from   Marshall   Distrwt    Court. — Hon.   J.   L. 

Stevens,  Judge. 

Fbiday,  Mat  29,  1891. 

This  is  an  appeal  by  Charles  Zimmerman  from-  an 
order  of  Hon.  D,  R.  Hindman,  judge  of  the  eleventh 
judicial  district,  in  a  proceeding  on  habeas  c&fptiSf 
remanding  the  appellant  to  custody. — Affirmed. 

J,  M.  Parker  J  for  appellant. 

John  Y.  Stone,  Attorney  General,  for  the  State. 

Given,  J. — April  16,  1889,  the  appellant  was 
charged  by  indictment,  in  the  usual  form,  with  the 
crime  of  nuisance,  as  defined  in  section  1543  of  the 

■ 

Code.  The  indictment  contains  the  additional  charge 
that  he  '^was,  on  the  twenty-sixth  day  of  September, 
1888,  convicted  of  the  crime  of  nuisance,  in  the  district 
court  of  Marshall  county,  Iowa."  On  April  18,  1889, 
the  appellant  pleaded  guilty  to  this  indictment,  and  was 
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adjudged  by  the  court  to  be  confined  in  the  jail  of 
Marshall  county,  Iowa,  for  the  period  of  five  months. 
A  warrant  of  commitment  was  issued  on  this  judgment 
to  the  sheriflE,  and  on  the  eighteenth  day  of  April,  1889, 
he  took  the  appellant  into  custody,  and  detained  him 
in  the  jail  of  the  county.  The  appellant  petitioned 
Hon.  D.  R.  HiNDMAN,  judge,  for  a  writ  of  habeas 
corpus,  alleging  that  his  detention  was  illegal,  because 
the  district  court  had  no  authority  to  enter  the  judgment 
that  it  did  against  him,  for  the  reason  that  the  indict- 
ment did  not  charge  a  former  conviction  ^ '  of  keeping  a 
nuisance  under  the  laws  prohibiting  the  illegal  sale 
of  intoxicating  liquors,'^  and  because  the  former  case 
was  then  pending  in  this  court  on  appeal.  The  writ 
was  granted,  and  upon  full  hearing  the  appellant  was 
remanded  into  custody  of  the  sheriff,  to  be  detained 
and  kept  as  provided  by  the  judgment  and  warrant  of 
commitment,  from  which  order  this  appeal  is  taken. 
;;  Section  3483  of  the  Code,  under  title  ^ '  Of  habeas 
corpus, ^^  is  as  follows:  **  But  it  is  not  permissible  to 
question  the  correctness  of  the  action  of  the  grand 
jury  in  finding  a  bill  of  indictment,  or  of  the  trial  jury 
in  trial  of  a  cause,  nor  of  a  court  or  judge  when  acting 
within  their  legitimate  province  and  in  a  lawful 
manner. '^  Our  inquiry  is  whether  the  district  court 
acted  within  its  legitimate  province,  and  in  a  lawful 
manner,  in  entering  the  judgment  that  it  did  against 
the  appellant. 

It  is  not  questioned  but  that  the  judgment  was 
authorized  if  the  appellant  was  amenable  to  the  pen- 
alties prescribed  in  section  9,  chapter  66,  of  the  Acts  of 
the  Twenty-first  General  Assembly,  which  provides  a 
penalty  of  imprisonment  in  the  county  jail  of  not  less 
than  three  months  nor  more  than  one  year  upon  a 
second  conviction  * '  of  keeping  a  nuisance  under  the 
laws  prohibiting  the  illegal  sale  of  intoxicating  liquors.'^ 
The  appellant's  contention  is  that  the  former  convic- 
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tion  must  be  charged  in  the  indictment,  and  that  the 
charge  in  this  indictment  is  too  indefinite  and  uncer- 
tain, for  that  it  alleges  a  former  conviction  of  nuisance, 
but  not  of  the  kind  of  nuisance  defined  in  said  section 
9.  Commonwealth  v.  Harringtonj  130  Mass.  35,  is  cited 
in  support  of  the  claim  that  the  former  conviction  must 
be  charged.  We  do  not  determine  this  question,  as  we 
are  of  the  opinion  that  the  indictment,  construed  by 
the  rules  of  our  statute,  does  charge  a  former  convic- 
tion of  keeping  a  nuisance  under  the  law  prohibiting 
the  illegal  sale  of  intoxicating  liquors  with  sufficient 
particularity.  By  his  plea  the  appellant  confessed 
himself  not  only  guilty  of  the  charge  of  keeping  a 
nuisance  as  charged,  but  that  he  had  formerly  been 
convicted  of  keeping  the  same  kind  of  a  nuisance.  It 
was  upon  this  confession  of  guilt  that  the  judgment 
was  pronounced.  There  was  no  denial  of  the  charge 
of  former- conviction,  and  no  showing  that  it  had  been 
appealed  from,  but,  on  the  contrary,  it  was  confessed. 
The  court  was  clearly  acting  within  its  legitimate 
province,  and  in  a  lawful  manner,  in  pronouncing  the 
judgment  it  did.  The  detention  of  the  appellant  under 
this  judgment,  and  the  warrant  issued  thereon,  was  not 
illegal.  The  order  remanding  him  to  custody  is,  there- 
fore, AFFIKMED. 


Eveline  Bigelow,  Appellant,  v.  Eollin  Bubnhah, 

,g  Jg  AppeUee. 

Promissory  Note:  place  op  payment:  usury.  Where  a  promissory 
note  purported  on  its  face  to  have  been  made  in  Iowa,  but  the  evi- 
dence showed  that  it  was  in  fact  made  and  delivered  in  the  state  of 
New  York,  where  the  payee  resided,  held,  that  in  the  absence  of  evi- 
dence as  to  where  the  indebtedness  for  which  the  note  was  given  was 
incurred,  or  where  the  consideration  therefor  was  delivered,  or  of  any 
agreement,  as  to  the  place  of  payment,  it  must  be  presumed  to  be 
payable  in  Iowa,  and,  being  valid  under  the  laws  of  that  state,  it 
would  not  be  held  void  because  the  rate  of  interest  provided  therein 
is  usurious  under  the  laws  of  the  state  of  New  York, 
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Appeal  from  Buena   Vista  District   Court. — Hon.  Lot 

Thomas,  Judge. 

Fbedat,  May  29, 1891. 

Action  on  a  promissory  note.  There  was  a  verdict, 
under  the  direction  of  the  court,  for  the  defendant. 
The  plaintiff  appeals. — Beversed. 

Nagle  <&  Birdsall  and  T.  Z>.  Higgs,  for  appellant. 

C.  A.  Irwin  and  Wm.  Milchristj  for  appellee. 

Beck,  0.  J.-/-K  The  promissory  note  is  in  the 
following  language : 

^'Storm  Lake,  Buena  Vista  Co.,  Iowa. 
*^For  value    received    I    promise   to    pay  Rufus 
Burnham  or  bearer  eighteen  hundred  and  fifty-eight 
dollars  and  sixty-three  cents,  within  one  year  from 
date,  with  interest  at  seven  per  cent.     May  2, 1885. 

^'RoLLiN  Burnham.^' 

The  answer  of  the  defendant  admits  the  execution 
of  the  note  in  suit,  but  alleges  that  it  was  executed  and 
deUvered  in  the  state  of  New  York,  and  that  under  the 
laws  of  that  state  it  is  usurious  and  void.  The  statutes 
of  New  York  declare  that  all  notes  and  other  contracts, 
providing  for  the  payment  of  interest  at  a  rate  greater 
than  six  per  centum  per  annum,  shall  be  void.  The 
evidence  shows  that  the  note  in  suit  was  signed  in  New 
York,  and  delivered  there,  and  that  the  plaintiff  at  the 
time,  and  both  prior  and  subsequently  thereto,  resided, 
and  still  does  reside,  in  Storm  Lake,  in  this  state,  and 
the  payee  of  the  note  resided  in  New  York.  It  is  not 
shown  where  the  indebtedness  was  incurred  for  which 
the  note  was  given,  nor  where  the  consideration 
therefor  was  delivered  to  and  received  by  the  plaintiff, 
nor  waa  there  any  evidence  showing  an  agreement  for 
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the  payment  of  the  note  at  any  specified  place.  The 
only  facts  upon  which  the  case  was  decided  are  that  the 
note  was  executed  in  New  York,  and  that  the  payee 
resided  in  that  state. 

r  II.  It  is  a  settled  rule  that  the  law  of  the  place 
where  a  contract  or  a  note  by  its  terms  is  to  be  per- 
formed determines  the  question  of  its  validity.  Blisters 
V.  Olds,  11  Iowa,  1;  Arnold  v.  Pottery  22  Iowa,'  194; 
Burrows  v.  Stryker,  47  Iowa,  477;  Story  oil  Conflict  of 
Laws,  sees.  242,  280,  281 ;  Andrews  v.  Pond,  13  Pet. 
65 ;  2  Parsons  on  Notes  &  Bills,  320. 

III.  The  date  and  place  of  execution  of  a  prom- 
issoi^note,  which  appear  on  its  face,  and  not  by  mere 
memorandum  entered  thereon,  raise  the  presumption 
that  it  is  payable  at  that  place.  The  reason  of  this  rule 
is  based  upon  the  fact  that  the  mention  of  the  place  is 
always  intended  to  show  that  the  note  was  executed 
there,  just  as  the  entry  of  the  date  is  intended  to  show 
the  day  of  execution.  In  business  affairs,  and  the  gen- 
eral affairs  of  life,  the  date  of  an  instrument,  and  the 
place  named  in  connection  with  the  date,  are  written 
thereon,  in  order  to  show  the  day  and  place  of  its  exe- 
cution. The  law  will  raise  a  presumption  in  accord 
with  this  uniform  custom  of  men  generally.  The  place 
named  in  a  promissory  note  as  the  place  of  execution 
is  usually  the  place  of  residence  or  business  of  the 
maker  of  the  paper,  and  is  embodied  in  the  note  t6 
show  where  it  may  be  presented  for  payment.  It  fol- 
lows that  the  law  raises  a  presumption  upon  the  face  of 
the  note  of  an  agreement  that  it  is  payable  at  the  place 
indicated  as  the  place  of  its  execution,  and  permits  it  to 
be  enforced  under  the  law  prevailing  there.  1  Parsons 
on  Notes  &  Bills  [1  Ed.]  441, 442 ;  Bullard  v.  Thompson, 
35  Tex.  313;  Orcutt  v.  Hough,  54  N.  H.  472;  Ricketts 
V.  Pe7idleton,  14  Md.  320. 

IV.  It  will  not  do  to  presume  that  the  parties 
entered  into  a  contract,  which  is  void  under  the  laws  of 
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New  York,  and  that  they  intended  that  it  should  be 
subject  thereto.  Such  presumption  would  charge  them 
with  the  foUy  or  the  fraud  of  entering,  with  their  eyes 
open,  into  a  void  contract.  Men  are  not  presumed  by 
the  law  to  act  in  folly  or  in  dishonesty,  but  rather  that 
they  intended  in  good  faith  that  their  acts  shall  be 
valid,  and  what  they  purport  to  be.  Nor  will  we  by 
presumption  bring  the  case  under  the  usury  law  of  New 
York,  which  is  penal  in  its  effects.  Bullard  v.  Thompson^ 
35  Tex.  313 ;   Thompson  v.  Powles,  2  Sim.  194. 

V.  When  a  contract  is  made  in  one  state,  to  be 
performed  in  another,  and  in  express  terms  provides 
for  a  rate  of  interest  lawful  in  one,  but  unlawful  in  the 
other  state,  the  parties  will  be  presumed  to  contract 
with  reference  to  the  laws  of  the  state  wherein  the  stip- 
ulated rate  of  interest  is  lawful,  and  such  presumption 
will  prevail  until  overcome  by  proof  that  the  stipulation 
was  intended  as  a  means  to  defeat  the  law  against 
usury,  and  to  support  a  contract  otherwise  usurious. 
If  it  be  a  bona  fide  transaction  the  contract  will  be  sus- 
tained ;  if  a  device  for  securing  usurious  interest  it  wiU 
be  held  invalid.  Scott  v.  Perlee,  39  Ohio  St.  63; 
Keivman  v.  Kershmv,  10  Wis.  333;  Fisher  v.  Otis, 
SChand.  (Wis.)83;  Richards  v.  Bank,  12  Wis.  692; 
Hosford  V.  Nichols,  1  Paige,  220;  Pratt  v.  Adams, 
7  Paige,  615;  Fanning  v.  Consequa,  17  Johns.  511; 
Townsend  v.  Biley,  46  N.  H.  300;  Arnold  v.  Potter,  22 
Iowa,  194;  Butters  v.  Olds,  11  Iowa,  1.  See  note  to 
Martin  v.  Johnson,  8  Lawyer's  Rep.  Ann.  170;  10  S  .E. 
Rep.  1092. 

VI.  It  appears  that  the  rule  as  to  the  law  of  con- 
tracts, made  in  one  state  to  be  performed  in  another, 
is  modified  or  softened  when  applied  to  contracts  for 
interest,  so  that  the  intentions  of  the  parties  are  effect- 
uated, as  a  concession  to  trade  and  commerce.  See 
Daniels  on  Negotiable  Instruments,  sec.  922,  and  cases 
cited;  2  Parsons  on  Contracts,  sec.  5,  p.  94,  and  cases 
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cited.  Hart  v.  WillSy  52  Iowa,  56,  is  not  in  conflict 
with  our  conclusions  in  this  case,  the  note  in  that  case 
being  held  to  be  an  Iowa  contract  upon  gi'ounds  not 
inconsistent  with  our  decision  in  this  case. 

On  the  ground  that  the  note  upon  its  face  will  be 
presumed  to  be  payable  in  Iowa,  and  in  accord  with 
other  doctrines  stated,  we  reach  the  conclusion  that  the 
judgment  of  the  district  court  ought  to  be  beversed. 


Cedar  Rapids  Insurance  Company,  Appellee,  v. 
William  Butler  et  a?.,  Appellants. 

1.  Corporations:  subscription  to  stock:  fraud:  laches:  rkuef. 
The  defendants  were  induced,  through  the  misrepresentations  of  the 
general  agent  of  the  plaintiff  company,  to  purchase  certain  shares  of 
its  stock.  Soon  after  the  defendants  acquired  knowledge  of  the 
fraudulent  character  of  the  representations  .made  to  them,  the  coi^ci- 
pany  decided  to  reinsure  its  risks,  and  retire  from  business,  and  the 
defendants  allowed  the  settlement  of  the  company's  business  to 
proceed  for  nearly  four  years  with  the  knowledge  that  they  appeared 
to  be  stockholders,  and  that  a  note  and  mortgage  given  in  considera- 
tion of  their  stock  were  apparently  valid  obligations.  They  expressed 
dissatisfaction  with  the  manner  in  which  they  had  been  treated,  and  a 
desire  to  get  rid  of  their  stock,  and  secure  the  return  of  said  note  and 
mortgage,  but  at  no  time  made  an  unequivocal  attempt  to  rescind  their 
contract  of  membership  in  the  company.  Held,  in  an  action  brought 
by  the  company  upon  said  note  and  mortgage,  that  conceding  that  the 
representations  made  to  the  defendants  would  have  entitled  them  to  a 
rescission  of  their  contract  of  purchase  had  they  acted  with  diligence, 
they  were  not  now  entitled  to  such  relief. 

2.  Pleadingf :  practice  in  supreme  court.  The  defense  of  laches  was 
not  interposed  to  the  defendants'  claim  for  a  rescission  of  their  con- 
tract by  reply  to  the  defendant's  answer,  but  no  objection  having  been 
raised  to  its  consideration  in  the  district  court,  held,  that  it  could  not 
be  raised  for  the  first  time  in  the  supreme  court. 

Appeal  from  Page  District  Court. — Hon.  H.  E.  Deembr, 

Judge. 

Friday,  May  29,  1891. 
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Action  in  equity  to  recover  the  amount  of  a  prom- 
issory note,  and  for  the  foreclosure  of  a  mortgage  given 
to  secure  its  payment.  There  was  a  trial  by  the  court, 
and  a  decree  in  favor  of  the  plaintiff  as  prayed.  The 
defendants  appeal. — Modified  and  affirmed. 

W.  JV.  Morsmafiy  for  appellants. 

Harl  (&  McCabey  for  appellee. 

-  EoBiNSON,  J. — The  plaintiff  is  a  corporation, 
organized  in  the  year  1878,  for  the  purpose  of  doing  an 
1.  coBPORATioNs:  i^surauce  business.     Its  authorized  capital 

f^o^F^S^^  stock  was  one  hundred  thousand  dollars, 

Lches:   reUef.    ^j    ^j^j^j^    OnC-foUTth    WaS     paid     Up.       lu 

December,  1880,  the  authorized  capital  stock  was 
increased  to  two  hundred  thousand  dollars.  0^e- 
fourth  of  the  increase  was  paid  for,  and  certificates  for 
the  full  amount  authorized  were  issued  to  the  stock- 
holders who  had  made  the  payments  thereon.  In  Sep- 
tember,  1881,  and  for  some  time  thereafter,  one  W.  Q-. 
Albright  was  an  agent  of  the  plaintiff.  There  seems  to 
be  some  conflict  in  the  evidence  as  to  the  powers  he  was 
authorized  to  exercise,  but  for  the  purpose  of  this  case 
he  must  be  held  to  have  been  a  general  agent.  In  the 
month  named  an  arrangement  was  made  by  which  he 
was  authorized  to  sell  for  the  stockholders  one  hundred 
and  fifty  thousand  dollars  of  the  stock  they  held  at  a 
premium  of  twenty-five  per  cent.  He  was  to  be  paid 
by  the  company  for  his  services  in  making  such  sales, 
and  one-fiifth  of  the  premium  received  was  to  be  paid 
into  the  treasury  of  the  company.  Acting  under  that 
arrangement,  Albright  secured  from  certain  residents 
of  Clarinda  subscriptions  to  the  stock  of  the  company 
in  considerable  amounts.  Among  the  persons  who  so 
subscribed  were  the  defendants,  William  and  Jacob 
Butler,   who,  as  partners,  took  twenty  shares  of  ono 
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hundred  dollars  each,  for  which  they  agreed  to  pay 
twenty-five  hundred  dollars.  To  pay  for  such  shares 
the  defendants  named  made  to  the  plaintiff  the  note  in 
suit  for  twenty-five  hundred  dollars,  and  the  mortgage, 
the  foreclosure  of  which  is  demanded.  In  Decemrber, 
1882,  the  stock  of  the  company  was  reduced  to  one 
hundred  thousand  dollars,  the  stock  taken  by  the 
Butlers  was  reduced  one-half,  and  credits  for  that 
reduction  to  the  amount  of  one  thousand  dollars  were 
indorsed  on  the  note.  The  business  of  the  company 
did  not  prosper,  and  in  December,  1884,  it  decided  to 
reinsure  its  risks,  and  retire  from  business ;  and  since 
that  time  it  has  not  been  taking  risks,  but  has  been 
settling  and  closing  its  business.  This  action  was  com- 
menced in  August,  1888,  and  is  against  William  and 
Jacob  Butler  and  their  wives.  The  appellants  claim 
that  the  note  and  mortgage  in  suit  were  obtained  by 
fraud,  and  demand  their  surrender,  and  tender  to  the 
plaintiff  the  certificate  of  stock  in  controversy. 

It  is  not  necessary  to  specify  in  detail  the  induce- 
ments held  out  by  Albright  to  secure  the  subscriptions 
made  by  the  Butlers.  It  is  sufficient  to  say  that  the 
real  nature  of  the  transaction  was  concealed  from  them ; 
that  they  were  led  to  believe  that  the  stock  for  which 
they  subscribed  had  never  been  issued,  and  that  they 
were  dealing  only  with  the  company ;  that  by  reason  of 
an  alleged  surplus  the  stock  was  actually  "worth  the 
amount  they  paid,  and  that  the  premium  given  was  for 
the  exclusive  benefit  of  the  company ;  that  the  business 
of  the  company  would  be  extended  into  other  states, 
including  Illinois,  Nebraska,  Missouri  and  Kansas; 
that  a  branch  office  would  be  established  at  Clarinda, 
where  a  large  share  of  the  business  of  the  company 
would  be  done ;  that  large  deposits  would  be  kept  in  a 
Clarinda  bank,  and  other  advantages  would  accrue  to 
the  persons  whose  subscriptions  were  solicited  and  finally 
obtained.     Some  of  the  representations  were  in  regard 
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to  matters  to  happen  in  the  future,  and  were  mere 
expressions  of  opinion;  but  others  were  in  regard  to 
facts  alleged  to  exist,  and  were  in  material  respects  false, 
and  operated  as  a  fraud  upon  the  ,Butlers.  The  com- 
pany had  so  far  authorized  the  negotiations,  and  has 
since  so  far  ratified  them,  that  it  is  bound  by  them  and 
by  the  means  taken  to  secure  them. 

It  may  be  conceded  that  the  transaction  was  so  far 
fraudulent  that,  had  the  necessary  action  been  taken 
in  due  time,  it  would  have  been  set  aside.  The  branch 
office  promised  was  established,  and  maintained  for 
aboTit  one  year,  when  its  business  was  transferred  to 
Cedar  Rapids.  An  attempt  was  made  to  do  business 
in  other  states,  but  it  failed.  John  P.  Burrows  was 
one  of  the  Clarinda  subscribers,  and  in  August,  1882, 
he  was  elected  a  director  of  the  plaintiff.  He  did  not 
own  enough  of  its  stock  to  hold  that  office,  and  he  bor- 
rowed of  the  Butlers  the  shares  which  they  owned  to 
enable  him  to  accept  the  office.  Burrows  held  the 
stock  so  transferred  until  January,  1884.  During  the 
time  he  so  held  it  he  acquired  such  knowledge  of 
the  affairs  of  the  company  that  he* reached  the  conclu- 
sion that  it  was  not  in  good  condition,  [and  he  sold 
his  stock.  He  wias  elected  director  by  means  of  the 
Butler  influence  to  represent  the  Clarinda  stockholders, 
and  was  relied  upon  to  keep  them  advised  as  to  the 
business  and  condition  of  the  company ;  but  it  does 
not  appear  that  he  disclosed  the  information  he  had 
obtained  until  after  he  had  sold  his  stock  in  the  year 
1884.  The  Butlers  then  commenced  investigating  the 
affairs  of  the  company,  William  Butler  acting  for  them. 
They  learned  as  early  as  the  fall  of  the  year  1884  that 
the  condition  of  the  company  had  been  misrepresented 
to  them  by  Albright,  although  they  did  not,  perhaps, ' 
ascertain  all  the  facts  until  this  cause  was  tried  in  the 
district  court.  But  we  are  of  the  opinion  that  their 
knowledge  in  regard  to  the  management  and  condition 
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of  the  company  and  the  fraudulent  character  of  the 
representations  made  to  them  at  the  time  last  stated 
was  of  such  a  character  that  they  should  be  charged 
with  knowledge  of  the  fraud  of  which  they  now  com- 
plain from  that  time.  C.  J.  Deacon  has  been  a  stock- 
holder and  member  of  the  board  of  directors  of  the 
plaintiflE  since  the  year  1881.  He  is  also  its  attorney • 
William  Butler  corresponded  with  him  after  being  told 
of  the  condition  of  the  company  by  Burrows,  and 
early  in  the  year  1885  had  an  interview  with  him. 
From  that  time  until  the  commencement  of  this  action 
he  appears  to  have  been  threatening  suit  against  the 
company  to  obtain  some  relief,  but  he  did  nothing  of  a 
decisive  nature.  The  correspondence  between  William 
Butler  and  Deacon  was  especially  active  during  the 
year  1885,  and  was  continued  at  least  until  the  year 
1887.  In  that  correspondence  Butler  expressed  much 
dissatisfaction  with  the  management  of  the  company, 
and  threatened  to  apply  for  the  appointment  of  a 
receiver.  On  the  part  of  the  company  Deacon  spught 
to  discourage  action  by  Butler,  and  represented  from 
time  to  time  that'  the  aflEairs  of  the  company  were 
impro\dng;  that  there  was  a  prospect  that  dividends 
would  be  paid  to  stockholders,  and  that  they  would 
eventually  learn  that  the  dissatisfaction  that  they  felt 
was  not  warranted;  and  that  proceedings  in  court 
would  do  no  good,  but  would  result  in  harm.  The 
Butlers  evidently  remained  quiet  in  consequence  of  these 
statements,  which  were  for  the  most  part  mere  expres- 
sions of  the  opinion  of  Deacon.  They  permitted  the 
settlement  of  the  business  of  the  company  and  the 
discharge  of  its  obligations  to  proceed,  with  the  knowl- 
edge that  they  appeared  to  be  stockholders  of  the  com 
'  pany,  and  that  the  note  and  mortgage  in  suit  seemed 
to  be  their  valid  obligations,  for  the  period  of  nearly 
four  years.  The  conclusion  is  fully  warranted  by  the 
evidence  that  they  were  waiting  until  in  the  settlement. 
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of  the  affairs  of  the  company  it  should  appear  whether 
it  was  for  their  interest  to  repudiate  liability  on  their 
part  as  stockholders  and  refuse  payment  of  the  note  in 
suit,  or  to  acknowledge  such  liability  and  accept  the 
dividends  which  would  be  paid  to  them  as  stock- 
holders. It  is  manifest  that  such  a  course  cannot  be 
upheld  by  a  court  of  equity. 

The  capital  stock  of  the  plaintiff  constitutes  a  fund 
for  the  payment  of  its  obligatioois.  If  there  be  a 
surplus  after  they  are  discharged,  it  belongs  to  the 
stockholders.  A  subscriber  for  the  stock  of  a  corpora- 
tion, who  has  been  induced  to  become  a  member  by 
fraud,  owes  it  to  all  persons  dealing  with  the  corpora- 
tion and  trusting  to  its  financial  responsibility,  to  all 
persons  who  may  thereafter  become  interested  in  the 
corporation,  to  all  stockholders,  and  to  the  corporation 
itself,  to  act  diligently  to  discover  the  fraud,  and  when 
it  is  discovered  to  act  with  promptness  in  terminating 
his  obligation  as  a  stockholder,  if  he  elect  to  terminate 
it.  1  Morawetz  on  Private  Corporations,  sees.  108, 
302,  308;  Upton  V.  TriUlcock,  91  U.  S.  45.  In  the  con- 
versation and  correspondence  with  Deacon,  WUliam 
Butler  expressed  dissatisfaction  with  the  manner  in 
which  he  had  been  treated,  and  a  desire  to  get  rid  of 
the  stock  in  controversy,  and  to  obtain  the  note  and 
mortg^e  in  suit.  Attempts  were  made  to  find  a  pur- 
chaser for  the  stock,  but  they  failed.  In  none  of 
these  negotiations  does  it  appear  that  there  was  an 
unequivocal  attempt  on  the  part  of  Butler  to  rescind 
the  contract  of  membership  and  stand  upon  his  legal 
right  to  do  so.  Meanwhile  there  "were  transfers  of 
stock  and  other  acts  by  which  innocent  parties  may 
have  acquired  rights  which  would  be  prejudiced  by 
permitting  the  defendants  to  succeed  in  their  defense. 
We  conclude  that  the  Butlers  have  wholly  failed  to 
use  the  diligence  and  act  with  the  promptness  required. 

Vol.  83—9 
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Other  stockholders  have  been  compelled  to  contribute 
more  than  sixty  per  cent,  of  the  par  value  of  their 
stock  for  the  purpose  of  discharging  corporate  liabil- 
ities, and  it  is  their  right  to  insist  that  the  Butlers 
contribute  their  just  proportions. 

It  is  objected  that  the  defense  of  laches  interposed 

to  the  claim  of  the  appellants  should  have  been  pleaded 

2.  Aradino:        i^  ^  reply,   and  that,  as  it  was  not,  it 

suSremt**^       ought  T^ot  to  bc  considcrcd.     We  do  not 

court.  gj^^  ^^^^  ^^^  objection  was  presented  to 

the  district  court,  and  we  do  not  think  it  should  be 
*  sustained  now. 

Judgment  was  rendered  in  favor  of  plaintiff  for 
twenty-three  hundred  and  ninety-eight  dollars  and 
thirty-five  cents,  besides  attorney's  fees  and  costs. 
The  amount  due  on  the  note  at  the  date  of  the  judg- 
ment, which  was  January  4,  1890,  was  twenty-three 
hundred  and  eighty  dollars  and  eight  cents.  But  the 
plaintiff  held  three  hundred  and  fifty  dollars  to  the 
credit  of  the  Butlers  as  an  unpaid  dividend  on  their 
stock,  for  which  an  accounting  was  asked  by  them. 
That  should  have  been  deducted,  and  judgment  ren- 
dered for  two  thousand  and  thirty  dollars  and  eight 
cents,  and  an  attorney's  fee  and  costs.  The  judgment 
of  the  district  court  will  be  modified  to  that  extent,  and 
in  other  respects  approved.    Modified  and  affibmed. 


J.  H.  TooMAN,  Appellant,  v.  David  Hidlebaugh, 

Appellee. 

JBoundaries :  appointment  op  commission:  jurisdiction.  Under  the 
provisions  of  section  2  of  chapter  8  of  the  Acts  of  the  Fifteenth  General 
Assembly,  providing  for  the  appointment  of  a  commission  of  one  or 
more  surveyors  to  make  a  survey  of  and  permanently  establish  comers 
and  boundaries  of  land  in  this  state,  where  the  same  are  lost  or  are  in 
dispute,  the  district  ooui-t  has  jurisdiction  upon  the  application  of  one 
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owning  land  within  the  county  to  appoint  Buch  oommission  where  the 
adjacent  tract  of  land  to  be  affected  lies  in  another  county,  and  the 
line  which  it  is  sought  to  have  changed  is  the  boundary  line  between 
the  two  counties. 

Appeal  from    Greene   Distnct    Court.  —  Hon.    J.    H. 

Macomber,  Judge. 

Monday,  June  1,  1891. 

This  is  a  proceeding  to  establish  a  boundary  line, 
and  to  restore  a  lost  comer  of  land  owned  by  the  pl6,in- 
tiff.  A  demurrer  to  the  petition  was  sustained,  and 
the  plaintiff  appeals. — Reversed. 

Howard  &  Itose^  for  appellant. 

E.  W.  Weeks ^  for  appellees. 

Robinson,  J. — The  pleadings  show  the  following 
facts :  The  plaintiff  is  the  owner  of  the  east  half  of  the 
southwest  quarter  of  section  32,  in  township  82  north, 
of  range  31  west,  in  Greene  county.  The  defendant 
Davison  owns  the  west  half  of  the  southeast  quarter  of 
the  same  section.  The  defendant  Moles  owns  the  west 
half  of  the  southwest  quarter  of  that  section,  and  the 
southeast  quarter  of  section  31,  adjoining  on  the  west. 
The  defendant  Hidlebaugh  owns  the  west  half  of  the 
northeast  fractional  quarter,  and  the  northwest  frac- 
tional quarter  of  section  5,  in  township  81  north,  of 
range  31  west,  in  Guthrie  county ;  and  the  defendant 
Moore  owns  the  northeast  fractional  quarter  of  section 
€,  in  the  same  township  and  range.  The  southeast  and 
southwest  comers  of  the  southwest  quarter  of  section 
32  are  lost  and  in  dispute,  and  the  plaintiff  is  unable  to 
establish  the  south  boundary  line  of  his  land  until  the 
comers  are  restored.  The  parties  to  the  proceeding 
are  unable  to  enter  into  a  written  agreement  to  employ 
and  abide  by  the  survey  of  a  surveyor,  and  said  corners 
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and  the  line  between  them  are  in  dispute  between 
the  parties  to  this  proceeding.  The  plaintiflE  asks  the 
appointment  of  a  commission  of  one  or  more  surveyors 
to  make  a  survey  of  and  permanently  establish  the  cor- 
ners in  dispute,  and  the  boundary  line  between  them. 
The  defendants,  Davison  and  Moles,  filed  separate 
answers,  in  which  they  admitted  the  allQgations  of  the 
petition,  and  asked  that  its  prayer  be  granted.  The 
defendants,  Hidlebaugh  and  Moore,  demurred  to  the 
petition  on  the  grounds  that  a  part  of  the  lands, 
the  boundary  lines  of  which  the  plaintiff  seeks  to  have 
restored,  is  in  Greene  county  and  a  part  in  Guthrie 
county ;  that  the  line  to  be  affected  or  changed  was  the 
boundary  line  between  said  counties,  and  that  by  reason 
of  the  location  of  the  land  in  different  counties  the 
court  had  no  jurisdiction  pf  the  matter  in  controversy. 
Trom  the  order  of  the  court  sustaining  the  demurrer 
the  plaintiff  appeals. 

This  proceeding  was  instituted  under  the  provis- 
ions of  chapter  8  of  the  Acts  of  the  Fifteenth  Gen- 
eral Assembly.  Section  2  of  that  act  authorizes  such 
proceedings  ^'whenever  one  or  more  proprietors  of  land 
in  this  state,  the  corners  and  boundaries  of  whose  lands 
are  lost,  destroyed,  or  are  in  dispute,  or  who  are  desir- 
ous of  having  said  corners  and  boundaries  permanently 
established,  and  who  will  not  enter  into  agreement  .* '  to 
employ  and  abide  by  the  survey  of  some  surveyor.  The 
proceeding  is  commenced  by  causing  to  be  served  ^^  on 
the  owner  or  owners  of  adjacent  tract  or  tracts,  if 
known  and  residing  in  the  county  where  said  lands  are 
situated,  or,  if  not  known  and  not  residing  in  such 
county,  by  publishing  in  a  newspaper  published  in  such 
county,  and,  if  no  newspaper  shall  be  published,  then 
by  putting  up  in  four  different  public  places  in  said 
county  a  written  or  printed  notice  to  the  effect  that  on 
a  day  named  therein  he,  she  or  they  will  make  applica- 
tion to  the  district  court  of  the  county  in  which  said 
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lands  are  situated,  at  its  next  succeeding  term,  for  the 
appointment  of  a  commission  of  one  or  more  surveyors 
to  make  survey  of  and  permanently  establish  said 
corners  and  boundaries.^'  The  act  is  general  in  its 
terms,  and  applies  to  all  *' proprietors  of  land  in  this 
state,  the  comers  or  boundaries  of  whose  lands  are  lost, 
destroyed  or  in  dispute,  or  who  are  desirous  of  having 
said  comers  and  boundaries  permanently  established, '* 
and  who  wiQ  not  enter  into  the  agreement  in  writing 
provided  for.  by  the  act.  There  is  no  ground  for  con- 
cluding that  it  was  the  intent  of  tlie  general  assembly 
to  exclude  from  its  provisions  boundaries  and  comers 
which  shoruld  be  in  boundaries  of  counties.  The  land 
which  determines  the  jurisdiction  of  the  court  whose  aid 
is  invoked  is  that  of  the  proprietor  who  gives  the  notice 
and  files  the  petition  which  the  law  requires  to  authorize 
the  court  to  act.  The  ^'adjacent  tract  or  tracts  '^  may 
or  may  not  be  in  the  same  county  as  that  of  the  petition- 
ing proprietor.  The  end  to  be  accomplished  is  to  estab- 
lish permanently  the  comers  and  boundaries  of  the  land 
of  the  proprietor  who  makes  application  for  that  pur- 
pose, and  the  district  court  of  the  county  in  which  that 
land  is  situated  has  jurisdiction  to  grant  the  relief 
demanded.  The  establishing  of  the  corners  and  bound- 
aries of  adjacent  tracts  of  land  is  an  incident  of  that 
reUef. 

The  interpretation  we  have  given  to  the  statute 
under  consideration  is  in  harmony  with  the  general 
policy  of  the  law.  Section  2576  of  the  Code  provides 
that  actions  for  the  recovery  of  real  property,  or  of  an 
estate  therein,  or  for  the  determination  of  such  right  or 
interest,  must  be  brought  in  the  county  in  which  the 
subject  of  the  action,  or  some  part  thereof,  is  situated. 
It  follows  that  such  actions  may  be  brought  in  counties 
in  which  but  a  part  of  the  real  property  which  is  the 
subject  of  the  action  is  situated.  The  order  of  the  dis- 
trict court  sustaiuing  the  demurrer  is  beyebsed. 
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1^  ^^  H.  M.  Morgan,  Appellant,  v.  Charles  Koestner, 

'  Appellee. 

1.  Intozicatingr  Liquors:  nuisance:  lessor's  liability.  Where 
property  was  leased  for  a  lawful  purpose,  and  the  lessee  nsed  the 
same  for  the  illegal  sale  of  intoxicating  liquors  without  the  knowledge 
of  the  lessor,  who,  after  the  issuance  of  a  temporary  injunction  against 
him  because  of  said  nuisance,  notified  the  lessee  to  quit  the  premises, 
and  afterwards,  in  good  faith,  prosecuted  an  action  of  forcible  entry 
and  detainer  for  the  possession  of  the  property,  but  was  denied  the 
relief  sought,  %e^7,  that  upon  the  final  hearing  of  the  injunction  pro- 
ceedings the  temporary  injunction  against  the  lessor  'was  properly 
dissolved,  and  the  action  dismissed  as  to  him,  but  that  the  nuisance 
should,  nevertheless,  have  been  abated  by  order  of  the  court. 

2.     :  :  :    COSTS.     The  owner  of  real  estate  is  not 

liable  for  the  costs  of  an  action  for  the  abatement  of  a  saloon  nuisance 
maintained  upon  his  premises  without  his  knowledge  or  consent. 

Appeal  from  Des  Moines  District  Cowrf.— Hon.  Charles 

H.  Phelps,  Judge. 

Monday,  June  1,  1891. 

Action  to  abate  a  saloon  nuisance.  John  Linder 
and  Henry  Hirt  were  made  codef  endants  with  Koestner. 
Koestner  was  and  is  the  owner  of  the  land  on  which 
the  saloon  was  maintained.  He  leased  it  to  Louis 
Bannier  for  five  years,  with  authority  to  erect  a  building 
thereon  for  '^ confectionery  purposes.  ^^  Upon  a  pre- 
liminary hearing  in  this  suit,  a  temporary  injunction 
was  granted  against  Koestner,  and  thereafter  he  notified 
Bannier  to  quit  the  premises,  and  remove  his  building, 
and,  upon  his  neglect  or  refusal,  Koestner  instituted  a 
proceeding  for  the  forcible  entry  and  detention  of  real 
property  against  Bannier,  who  resisted,  and  a  judgment 
was  entered  in  his  favor  before  the  justice,  and  also  on 
appeal  to  the  district  court,  as  we  understand,  on  the 
ground  that  Bannier  was  not  a  party  to  the  suit,  and  in 
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no  manner  bound  by  its  proceeding.  These  facts  were 
pleaded  by  Koestner  on  the  final  hearing  in  this  suit, 
and  by  the  proofs  it  was  found  that  John  Linder  was 
maintaining  the  nuisance ;  that  Koestner  is  the  owner 
in  reversion  of  the  real  estate.  The  temporary  injunc- 
tion was  dissolved  as  to  Koestner,  and  the  action  dis- 
missed as  to  him  and  Henry  Hirt.  A  decree  was 
entered  against  John  Linder.  From  the  judgment  as 
to  Koestner  the  plaintiff  appeals. — Affirmed^ 

Newman  &  BlahSy  for  appellant. 

P.  Henry  Smyth^  for  appellee. 

Granger,  J. — ^I.    It  is  for  us  to  determine  the 
legal  effect  of  the  facts  pleaded  and  proved  by  the 

defendant  Koestner.     These  facts  are,  as 

'  uquonfi^''*"    we  uudcrstaud,  that  he  leased  the  lot  to 

teMor'sli*-      Bannier  for  five   years,   with    the  right 

to  Bannier  to  construct  a  building  thereon 
for  confectionery  purposes;  that  the  building  was 
erected,  and  the  defendant  Linder  conducted  a  saloon 
therein;  that  Koestner  did  not  know  the  purpose  to 
which  the  building  was  put ;  that,  after  the  granting  of 
the  temporary  injunction,  Koestner  notified  Bannier 
to  quit  the  premises  and  remove  the  building,  which 
was  not  done ;  that  Koestner  then  prosecuted  his  suit 
for  the  forcible  entry  and  detention  of  real  property, 
under  the  law  in  such  cases,  to  terminate  his  lease;  and 
that  in  the  trial  of  such  suit,  both  original  and  on  appeal, 
he  was  defeated.  The  facts  thus  far  are  without  dis- 
pute. It  is,  however,  questioned  in  argument  that 
Koestner,  in  leasing  the  lot  and  in  his  efforts  to  prevent 
its  use  as  a  saloon,  acted  in  good  faith.  We  see  nothing 
in  the  record  to  justify  us  in  finding  that,  when  the  lot 
was  leased  to  Bannier,  Koestner  intended  or  knew  that 
it  would  be  used  for  saloon  purposes,  or  that  he  knew 
it  was  being  so  used  before  this  suit  ^^s  commenced. 
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After  obtaining  the  knowledge,  he  seemed  powerless  to 
prevent  such  use.  He  resorted  to  the  courts  for  a  judg- 
ment that  would  terminate  his  lease,  and  give  him 
control  of  the  lot,  but  the  judgment  was  refused  and  the 
query  forces  itself  upon  our  minds,  if  he  could  not 
prevent  such  use,  will  the  law,  by  injunction,  command 
him  to,  and  punish  him  if  he  does  not!  We  need  not 
express  the  answer. 

The  original  notice  in  this  case  was  served  July  8, 
1889,  and  gave  notice  that  the  petition  would  be  filed  on 
or  before  the  twenty-ninth  of  August,  1889.  The  answer 
was  filed  September  16v  1889,  and  on  the  twentieth 
of  November,  after,  notice  was  given  of  an  application 
for  a  temporary  writ  of  injunction,  which  was  issued 
on  the  fifth  of  December,  1889.  It  was  after  the  issu- 
ance of  the  writ  that  Koestner  commenced  his  suit  to 
revoke  the  lease  and  obtain  possession  of  his  property, 
and  this  fact  is  urged  as .  showing  bad  faith  and  unnec- 
essary delay.  But  the  facts  upon  which  the  adjudica- 
tion was  against  Koestner  were  the  same  during  all  the 
time,  and  we  must  assume  that  with  like  facts  a  like 
judgment  would  have  been  entered.  It  thus  appears 
that  during  all  the  time  after  he  had  knowledge  of  the 
use  of  the  lot  he  was  without  the  means  to  prevent  it. 
The  effect  of  the  delay  complained  of  was  not  to  con- 
tinue or  encourage  the  nuisance.  Under  such  a  state 
of  facts,  it  is  clear  to  us  that  Koestner  should  not  be 
made  liable  for  the  penalties  of  an  injunction  against 
the  continuance  of  the  nuisance  by  another. 

The  lot  and  building  were  by  the  district  court 
found  to  be  a  place  where  intoxicating  liquors  were  kept 
and  sold  contrary  to  law,  and  hence  it  was  a  nuisance, 
and  should,  by  the  judgment  of  the  court,  have  been 
abated,  notwithstanding  who  may  have  been  the  owners. 
Code,  sec.  1543.  The  court  found  that  John  Linder 
was  the  person  occupying  the  premises  and  maintaining 
the  nuisance.    It  enjoined  him  from  further  maintain- 
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ing  the  nuisance,  but  did  not  decree  its  abatement,  as  the 
law  provides.  Acts,  20th  Gen.  Assem.,  ch.  143,  sec.  5; 
McClure  v.  Branif,  75  Iowa,  38.  The  law  makes  pro-| 
vision  for  the  owner,  in  sueh  case,  to  release  his  prop- 
erty from  the  eJBEect  of  such  a  decree.  A  decree 
abating  the  nuisance  will  be  entered  in  this  court. 

II.     The  remaining  question  is  as  to  the  liability  of 
Koestner  for  the  costs ;  that  is,  should  the  costs  have 

, . . .  been  decreed  a  lien  upon  the  lot!     The 

eosta.  owner  who  does  not  maintain   the   nui- 

sance is  thus  made  liable  when  .the  premises  are 
so  used,  with  his  knowledge  or  that  of  his  agent. 
Code,  sec.  1558.  It  does  not  appear  in  this  case  that 
Koestner  had  such  knowledge.  The  facts  upon  which 
the  appellant  relies,  as  those  from  which  we  should 
presume  or  find  the  fact  of  knowledge,  are  insuflScient. 
It  is  a  fact  that  the  opposition  to  the  enforcement  of 
the  law  against  the  sale  of  intoxicating  liquor  has  led  to 
many  ingenious  methods  of  evasion,  and  the  courts 
should  be  alert  and  cunning  to  see  the  truth  within  the 
lines  of  correct  information,  and,  when  seen,  unhesi- 
tatingly apply  it.  On  the  other  hand,  they  should  so 
guard  their  judgments  that  they  be  the  result  of  facts 
found  from  evidence,  rather  than  unwarranted  pre- 
sumptions. It  is  presumed  that  the  owner  and  lessee 
of  the  building  was,  at  the  commencement  of  the  suit, 
unknown  to  the  prosecution,  as  he  was  not  the  occu- 
pant. Had  he  been  made  a  party,  much  of  the  diffi- 
culty in  the  way  of  the  judgment  sought  would  have 
been  avoided. 

With  the  modification  indicated  in  the  opinion,  to 
be  entered  in  this  court,  the  judgment  will  be  affirmed. 


I 


138  Mt.  Zion  Chuech  v.  Whitmobe.      [83  Iowa 


83    188 
96     65 

108  660  Mt.  Zion  Baptist  Church  and  J.  D.  Israel  et  al.y 

Appellants,  v.  H.  A.  Whitmore  et  al.y 

Appellees. 

1.  HeligiouB  Societies:  subversive  tkachinqs:  church  propbrty:- 
RIOHTS  OF  minoritt.  The  Mt.  Zion  Baptist  Ghuroh  of  Bonaparte , 
having  purchased  lots  and  erected  buildings  thereon  in  the  year  1852, 
adopted  certain  articles  of  faith  as  published  in  the  minutes  of  the  Des 
MoineB  Baptist  Association  in  1848.  In  1885  the  pastor  of  the  church 
and  certain  of  the  members  became  adherents  to  the  doctrine  of 
"sanctification  by  a  second  experience/'  and,  because  of  differences 
of  opinion  arising  between  the  members  in  respect  thereto,  charges 
were  preferred  against  certain  of  the  members  who  opposed  the 
teaching  of  said  doctrine,  and  they  were  excluded  from  the  fellowship 
of  the  church.  The  persons  thus  excluded,  with  those  sympathizing 
with  them,  having  assembled  and  decided  that  they  constituted  "the 
true  and  original  Baptist  Church  of  Bonaparte,''  called  to  its  service  a- 
pastor,  and  demanded  the  possession  of  the  church  property,  which 
was  refused.  By  the  agreement  of  the  two  factions  the  differences 
between  them  in  respect  to  said  doctrine  of  sanctiflcation  was  sub- 
mitted to  «  council  of  Baptist  ministers,  which  decided  that  said 
doctrine  was  not  in  hi^rmony  with  the  teachings  of  the  Baptist  denom- 
ination, but  was  subversive  of  the  very  end  sought  by  it,  and  was 
destructive  of  the  peace  of  their  churches.  Held^  that  the  adherents 
of  said  doctrine  of  sanctiflcation,  though  constituting  a  majority  of  the 
whole  number  of  members  of  said  church,  could  not  divert  the  use  of 
its  property  to  the  promulgation  of  doctrines  different  from  the  faith 
for  the  advancement  of  which  the  church  was  organized,  and  that  a. 
court  of  equity  would  interfere  to  protect  the  minority  in  having  the 
trust  property  applied  in  accord  with  the  original  intent. 

2.     : : : .     The  whole  membership  of  the  church 

laving  agreed  to  submit  the  creed  of  the  church  in  respect  to  said 
doctrine  to  a  council  as  aforesaid  for  settlement,  hfldf  that  the. 
decision  of  the  council  that  said  doctrine  was  not  in  accord  with  the 
Baptist  faith  was  binding  upon  the  majority. 

3.     : ■ — : :  .     The  council  aforesaid  found  that  the 

doctrine  of  sanctiflcation  as  taught  by  S.  and  others  was  not  in 
harmony  with  the  teachings  of  the  Baptist  denomination,  and  recom- 
mended that  the  doctrine  nevermore  be  taught  in  said  church.  There- 
upon at  a  meeting  of  the  church  representing  the  entire  membership* 
the  said  action  of  the  council  was  accepted.  Subsequently,  however^ 
the  church  annulled  its  former  action^  and  rejected  the  action  of  the. 
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Qouneil  as  to  the  finding  and  recommendation  aforesaid,  but  accepted 
it  in  other  respects.  Held,  that  the  evidence  warranted  the  finding 
that  the  defendants  believed  in  said  doctrine  as  taught  by  S.,  and 
that  it  was  their  purpose  to  teach  it  in  the  church. 

Appeal  from   Van  Buren  District  Court. — Hon.   Deli* 

Stuart,  Judge. 

Monday,  June  1,  1891. 

This  is  an  action  to  enjoin  the  defendants  from  an 
unlawful  use  of  church  buildings  and  records.  There 
was  a  decree  for  the  defendants,  and  the  plaintiffs 
appeal. — Reversed. 

Craig,  McCrary  <&  Craig  and  Sloan,  Work  (t 
Brown,  for  appellants. 

Wlierry  <&  Walker,  for  appellees. 

Q-RANGER,  J. — The  Mt.  Zion  Baptist  Church  was 
organized    in    October,    1842,    and    incorporated   in 

December,  1851,  and  is  located  at  Bona- 

^'  S^etiM?  sub-  parte,  in  Van  Buren  county.     In  1852  it 

to^*:^chm-ci "  bccamo  the  owner  of  lots  10  and  11,  in 

rfgfiirSf'         block  12,  in  Bonaparte,  and  has  erected 

buildings  thereon  for  the  use  of  the  society, 
including  a  church  and  parsonage.  The  articles  of  asso- 
ciation provide  that  ^^the  articles  of  faith  and  church 
covenants  published  in  the  minutes  of  the  Des  Moines 
Baptist  Association  in  the  year  1848  shaU  be  the  articles 
of  association  adopted  by  this  church,  together  with 
such  rules  of  order  as  we  may,  from  time  to  time, 
adopt,  and  the  same  is  hereby  adopted.^'  In  1885, 
because  of  the  teachings  of  one  Aura  Smith  and  his 
brother,  of  an  experience  or  condition  of  ^'sanctifi- 
cation  by  a  second  experience,"  or  *  ^sinless  perfection,'^ 
there  were  differences  of  opinion  and  trouble  among  tho 
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members  of  the  church.  The  pastor  of  the  church, 
Rev.  C.  L.  Custar,  one  H.  A.  Whitmore  and  others, 
were  regarded  as  adherents  of  the  doctrine  thus  taught, 
and  placed  under  charges  of  heterodoxy,  with  a  request 
that  a  counpil  of  ministers  and  deacons  be  convened  to 
hear  and  adjust  the  complaints.  The  persons  thus 
<5harged  were,  at  a  regular  meeting  of  the  church, 
without  trial  or  investigation,  exonerated  from  the 
charge  by  a  motion  for  that  purpose.  This  action  was 
had  on  the  seventh  of  January,  1888.  On  the  fourth 
of  February  thereafter  charges  were  preferred  against 
J.  D.  Israel,  L.  H.  Mills,  J/H.  Murphy,  Mrs.  Troutman 
and  Mrs.  Cox,  who  were  of  those  opposing  the  alleged 
new  doctrines.     The  charges  were  as  foUows: 

^^ First.  For  disregard  of  authority;  refusing  to 
submit  to  the  requirements  of  the  church ;  setting  aside 
the  authority  and  majority  of  the  church  in  its  actions 
and  rulings.  Second.  For  contention  and  strife; 
causing  division;  being  leaders  of  evil;  destroying  the 
peace  of  the  church ;  attempting  to  divide  the  church. 
Third.  For  false  witness ;  testifying  to  things  known  to 
the  church  to  be  entirely  false,  against  Bro.  C.  L. 
Custar  and  other  members  of  the  church  in  good 
standing. '' 

There  was  no  trial  upon  the  charges,  but  the  church 
proceedings  show  as  follows:  ^'The  charges  are  of 
such  a  nature  as  to  require  immediate  action,  and 
motion  to  exclude  the  parties  named  from  the  fellow- 
ship of  the  church  carried. ''  The  record  from  this 
forward  recognizes  two  ^ 'factions'^  in  the  church, — one 
designated  as  the  ^ ^Whitmore  Faction,''  and  the  other 
as  the  ' 'Israel  Faction;''  and  they  are  so  generally 
spoken  of  in  the  record  and  arguments,  the  Whitmore 
faction  being  largely  in  the  majority.  On  the  sixth  of 
June,  1888,  the  Israel  faction,  about  fifteen  in  »umber, 
-assembled  at  the  house  of  Mr.  Israel,  and,  because  of 
the  difficulties  existing  in  the  church,  caused  by  the 
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false  doctrines  being  taught  in  the  church  by  the 
* 'former  pastor,  Rev.  Custar,  and  other  members  of 
the  church  *  *  *  namely,  sanctification,  a  second 
blessing,  especially  to  be  sought  for,  and  sinless  perfec- 
tion, and  by  using  unscriptural  discipline, '^  decided 
that  they  constituted  ^'the  true  and  original  Baptist 
Church  of  Bonaparte;"  and  it  is  this  organization,  with 
certain  of  its  members,  that  are  parties  plaintiff  for  and 
on  behalf  of  those  having  a  common  interest;  the 
defendants  being  H.  A.  Whitmore  and  others,  for  and 
on  behalf  of  those  ^^associating  and  acting  with  them.'^ 
The  Israel  faction,  after  deciding  that  it  was  the  churchy 
called  to  its  service  as  pastor  Rev.  J.  L.  Cole,  and 
sought  the  possession  and  use  of  the  church  building 
and  property  then  in  the  possession  of  the  Whitmore 
faction,  which  was  refused.  On  the  first  of  August, 
1888,  a  council  of  seven  Baptist  ministers  assembled  at 
Bonaparte,  at  the  joint  call  of  the  two  factions,  and  the 
following  is  the  record  of  the  matters  to  be  submitted 
to  it: 

^ '  The  statement  of  reasons  for  calling  the  council 
was  read  by  the  minority,  of  which  the  foUowing  is  a 
synopsis : 

^'^ First.  That  two  brothers,  William  and  Aura 
Smith,  being  professedly  ministers  of  the  gospel,  came 
into  our  midst  early  in  1885,  preaching  the  doctrine  of 
entire  sanctification  and  sinless  perfection,  inviting  all 
professing  Christians  to  seek  this  experienpe,  and  ridi- 
culing Christians  who  failed  to  accept  this  invitation, 
and  finally  urging  those  who  did  accept  this  invitation 
to  attend  holiness  prayer-meetings.  That  Bro.  C.  L. 
Custar,  a  former  pastor  of  this  church,  and  several 
members  of  this  church  followed  after  these  Smith 
brothers,  and  accepted  the  aforesaid  doctrine.  Second. 
That  Brother  Custar  taught  this  doctrine  from  the 
pulpit  of  this  church.  That  a  holiness  prayer-meeting 
was  organized  in  the  spring  of  1885,  and  carried  on  till 
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May,  1888.  That  members  of  this  church  professed 
-entire  sanctification,  neglecting  the  regular  meetings  of 
this  church  for  holiness  meetings.  That  this  doctrine 
became  a  means  of  disturbance  and  alienation  of  feel- 
ing among  the  members.  TJiwd.  That  the  teaching 
and  acceptance  of  this  false  doctrine  has  been  a  catise 
of  the  difference  of  opinion  and  of  the  action  of  a 
minority  in  organizing  the  new  body,  and  claiming  to 
be  the  real  Bonaparte  Baptist  Church. 

^'  '[Signed]  J.  D.  Israel, 

" 'And  others.' 

* '  Reasons  for  calling  a  council  were  read  on  behalf 
of  the  majority  party,  of  which  the  following  is  a 
copy: 

'''The  Bonaparte  Baptist  Church  organized  the 
<50uncil  to  examine  its  faith  and  practice ;  its  faith  with 
reference  to  the  doctrine  of  sanctification ;  its  practice  or 
discipline  with  regard  to  the  exclusion  of  certain  mem- 
bers of  the  church,  who  have  since  formed  another 
organization,  and  claim  to  be  the  original  and  true 
Bonaparte  Baptist  Church.  We  want  to  know  if  we 
have  so  far  departed  from  the  church  once  delivered  to 
the  saints  that  we  can  no  longer  be  recognized  as  a 
regular  Missionary  Baptist  church.  We  desire  to  know 
wherein  we  have  wronged  those  whom  we  have  excluded, 
that  we  may  confess  the  same,  and  do  all  in  our  power 
to  repair  the  broken  house  of  our  beloved  Zion. 

*' '  [Signed]  H.  A.  Whitmore, 

'"C.  L.  CUSTAR, 

"'Committee.''' 
J.  D.  Israel  and  H.  A.  Whitmore,  as  "leaders," 
and  on  behalf  of  their  respective  factions,  signed  the 
following: 

' '  For  the  sake  of  peace  and  harmony,  and  for  the 
glory  of  our  common  Lord,  it  is  hereby  agreed  that  the 
findings  and  recommendations  of  this  council  shall  be 
accepted  as  final,  and  in  the  fear  of  and  by  the  help  of 
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Ood,  we  wiU  carry  them  out  in  spirit,   as  weU  as  in 
letter. 

*' [Signed]  J.  D.  Israel, 

*'H.  A.  Whitmore,'^ 

Each  party  selected  a  person  to  conduct  the  exam- 
inations in  its  behalf,  and  the  record  states  that  the 
examination  was  'thorough,  satisfactory  and  con- 
ducted in  good  spirit/'  Eevs.  Cole  and  Custar  were 
appointed  to  receive  the  decision  of  the  council,  ''on 
behalf  of  their  parties,  respectively, '^  and  afterwards 
the  council  unanimously  returned  the  following  find- 
ings: 

^^  First.  We  find  that  the  doctrine  of  entire  sanc- 
tification,  taught  by  the  Smith  brothers,  Miss  Eomack, 
And  confessedly,  also,  by  Bro.  C.  L.  Custar,  in  the 
church,  is  not  in  harmony  with  the  teachings  of  the 
Baptist  denomination,  which  deny  instantaneous  sanc- 
tification,  the  so-called  second  blessing,  and  sinless 
perfection.  We  hold  to  a  true  spirituality  in  our 
churches;  to  a  high  standard  of  Christian  living;  to 
progressive  attainment  and  growth  in  grace.  On  the 
other  hand,  we  hold  that  the  doctrine  of  entire  sancti- 
fication  is  subversive  of  the  very  end  sought ;  destruct- 
ive of  the  peace  of  our  churches,  in  some  instances 
destroying  the  churches  themselves;  and  should  be 
avoided  as  a  deadly  error.  We  are  rejoiced  at  the 
noble  stand  taken  by  Bro.  C.  L.  Custar  in  confessing 
his  error  in  respect  to  this  doctrine,  and  we  trust  that 
juster  views  of  scripture  teaching,  on  this  point,  may 
prevail  in  this  church  and  community. 

*'  Second.  The  council  recommend  that  the  teach- 
ing of  the  above  erroneous  doctrine  of  second  experi- 
ence, or  entire  sanctification,  be  taught  in  this  church 
no  more,  forever ;  and  that  the  teaching  of  it  in  this 
church,  or  permitting  it  to  be  taught  in  the  church,  is 
-a  just  cause  for  church  discipline. 

"  Third.     We  find  that  the  exclusion  of  the  three 
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members  of  the  choir  was  justifiable  and  regular,  and 
we  reqommend  to  the  young  ladies  that  they  make  suit- 
able acknowledgment  to  the  church. 

^^  Fourth.  We  find  that  the  exclusion  of  J.  D. 
Israel,  L.  H.  Mills,  James  Mui-phy,  Mrs.  0.  0. 
Troutman  and  Mrs.  J.  W.  Cox  was  hasty  and  unjusti- 
fiable. We  recommend  that  the  action  of  the  church 
in  excluding  them  be  at  once  rescinded.'' 

At  a  regular  meeting  of  the  church,  August  19, 
1888  (both  factions,  as  we  understand),  the  decisiop  of 
the  council  was,  on  motion,  accepted;  and  the  action 
of  the  church  in  expelling  J.  D.  Israel  and  others,  on 
the  fourth  of  February,  was  rescinded.  At  a  meeting 
of  the  church,  on  the  tenth  of  September,  1888,  the 
church  annulled  its  action  of  August  19 ;  and  again^ 
on  the  third  of  November,  it  took  action  on  the  find- 
ings of  the  council  separately,  and  rejected  numbers 
1  and  2,  being  those  with  reference  to  the  doctrine  of 
sanctification.  The  petition  recites  the  substance  of 
the  foregoing,  and  contains  averments  that  the  defend- 
ants, and  those  associated  with  them,  have  departed 
from  the  faith  and  practice  of  the  Baptist  church,  and 
are  using  the  church  building  and  records  for  the  bene- 
fit and  promotion  of  doctrines  and  a  faith  contrary  to 
and  in  violation  of  the  faith,  covenants  and  practice  of 
the  Baptist  denomination,  to  maintain  which  the  said 
church  was  organized  and  the  buildings  erected.  The 
relief  sought  is,  that  the  defendants  be  restrained  from 
interfering  with  the  plaintiff  in  the  free  use  of  the 
church  buildings  and  property  for  their  legitimate  use 
as  a  place  of  worship,  and  teaching  the  doctrines  of 
the  denomination,  The  answer  puts  in  issue  the  alle- 
gations of  the  petition,  that  the  defendants  have 
departed  from  the  faith  and  practice  of  the  Baptist 
church,  and  are  using  the  church  property,  or  records, 
for  a  purpose  in  violation  of  the  teachings  and  doc- 
trines of  the  denomination,  and  deny  that  the  plaintiffs 


May  1891]    Mt.  Zion  Church  v.  Whitmore.  145 

are  denied  the  free  use  thereof  for  any  legitimate 
purpose. 

The  council  found  the  doctrine  of  ' 'entire  sanctifi- 
cation/'  as  taught  by  Smith  brothers,  was  ^'not  in 
harmony  with  the  teachings  of  the  Baptist  denomina- 
tion/^ but  ' 'subversive  to  the  very  end  sought,"  and 
"destructive  of  the  peace' ^  of  the  churches.  The  cor- 
rectness of  this  doctrine  as  a  rule  of  faith  and  observ- 
ance in  the  Baptist  church  was  in  dispute  between  the 
factions.  It  was  not,  as  indicated  by  appellees^  argu- 
ment, a  question  of  the  truth  or  falsity  of  the  doctrine 
on  scriptural  authority,  but  it  was  in  accord  with,  or 
subversive  of,  the  covenants  and  practice  of  the  Baptist 
chui'ch,  with  the  limitations  imposed  by  its  articles  of 
association!  This  was  a  purely  theological  question, 
and  a  council  of  theologians  from  that  church  was  a 
proper  tribunal  to  determine  such  a  question,  and  was 
so  recognized  and  agreed  upon  by  the  parties.  It  is, 
however,  contended  by  the  appellees  that  they  are  not 
bound  by  this  finding  of  the  council,  and  we  notice 
their  reasons,  or  at  least  some  of  them.  Much  stress  is 
laid  upon  the  fact  that  each  Baptist  society  is  an  inde- 
pendent body,  with  no  higher  ecclesiastical  authority 
for  its  control ;  that  its  form  of  government  is  congre- 
gational where  a  majority  govern ;  and  that  it  is  within 
itself  ''a  little  republic. '^  It  should  be  borne  in  mind 
that  it  is  the  distinctive  character  of  the  Baptist  church 
government  that  is  rehed  upon  to  make  it  an  exception, 
and  free  it  from  the  generally  expressed  rule  of  law,  by 
which  a  minority  of  an  association  may  claim  its  prop- 
erty against  a  majority  seeking  to  divert  it  from  its 
legitimate  use.  A  quotation  from  appellees'  argument 
will  indicate  clearly  the  objection  to  be  met.  It  is  said : 
"Yes,  we  repeat  again  if  this  church  or  any  other 
Baptist  church  desires  to  change  its  'articles  of  faith' 
or  belief,  it  may  do  so,  if  a  majority  of  its  members 
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concur  therein.  If  it  desires  to  change  to  a  Mormon 
church  it  may  do  so,  and  no  person  or  persons,  no  man 
or  body  of  men,  either  civU  or  ecclesiastical,  has  any- 
right  to  interfere.  It  owes  no  aQegiance  to  any  man 
or  body  of  men,  except  a  majority  of  its-own  members. 
It  has  no  creed  except  the  Bible,  and  the  right  of  its 
own  members  to  interpret  that  according  to  the  dictatefil 
of  their  own  consciences.  If  a  majority  of  the  mem- 
bers of  that  church  believe  the  Bible  to  teach  a  certain 
doctrine,  then  that  is  ^Baptist  doctrine,'  because  that 
church  has  the  right  and  the  power  to  determine  for 
itself  what  the  Bible  teaches,  and  no  other  church  or 
churches  has  any  right  to  interfere  therein.  The 
Baptist  as  a  denomination,  have  no  creed.  There  is 
no  such  thing  as  a  one  Baptist  church  with  a  one 
Baptist  creed  or  belief.  AU  there  is  of  ^Baptist  creed' 
consists  in  the  right  of  each  separate  church  to  inter- 
pret the  Scriptures  for  itself,  and  to  say  for  itself  what 
it  believes  the  Scriptures  to  teach.  There  are  as  many 
^Baptist  churches'  as  there  are  several  societies  or  con- 
gregations. There  are  as  many  'Baptist  denominations 
or  creeds'  as  there  are  several  societies  or  congregations 
which  have  given  expression  to  their  belief  of  what  the 
Scriptures  teach."  Afterwards  foUows  the  conclusion: 
*^We  conclude,  then,  if  there  be  a  difiEerence  of  opinion 
between  the  plaintiffs  and  defendants  as  to  what  the 
Bible  teaches  with  reference  to  sanctification,  and  the 
defendants  are  in  a  majority  and  plaintiffs  a  minority, 
according  to  Baptist  practice  and  usage  there  is  but  one 
remedy,  namely,  ^they  may  retire,  and  find  a  home  in 
some  oth^r  church ;  or  they  may  organize  themselves 
into  a  new  one.'  "  This  exclusiveness  of  government 
within  the  strict  lines  of  ecclesiastical  authority  may  be 
conceded;  but  we  are  constrained  to  doubt  that  any 
writer,  either  upon  ecclesiastical  or  civil  law,  where  a 
controversy  involved  the  right  of  a  minority  of  an 
association  to  have  its  property  devoted  to  the  purpose 
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for  which  it  was  given  or  granted,  has  laid  down  a  rule 
so  broad.  As  we  think  these  statements  and  the  con- 
clusion lay  at  the  foundation  of  other  errors  into  which 
the  appellees  have  fallen,  a  brief  consideration  of  them, 
and  some  rules  of  law,  will  render  a  consideration  of 
many  questions  unnecessary. 

Let  it  be  understood  at  the  outset  that  we  are  not 
adjudicating  the  right  of  any  person  to  a  religious 
belief  or  practice,  nor  are  we  to  determine  the  truth  or 
falsity  of  the  doctrine  of  '^sanctification,''  or  ''sinless 
perfection. '^  Upon  authority  so  general  as  to  be 
beyond  question  it  is  held,  that  property  given  or  set 
apart  to  a  church  or  religious  association,  for  its  use  in 
the  enjoyment  and  promulgation  of  its  adopted  faith 
and  teachings,  is  by  said  church  or  association  held  in 
trust  for  that  purpose,  and  any  member  of  the  church 
or  association,  less  than  the  whole,  may  not  divert  it 
therefrom.  The  following  cases  more  or  less  directly 
sustain  the  rule,  and  are  but  a  few  of  the  many  bear- 
ing on  the  question:  Kniskern  v.  Lutheran  Churchy  1 
Sandf.  Ch.  439;  Attorney  General  v.  Pearson j  3  Mer. 
353;  Baker  v.  FaleSy  16  Mass.  487;  Stebbins  v.  JenningSy 
10  Pick.  172;  Eale  v.  Everett,  53  N.  H.  9;  Lawyer  v. 
Cipperly,  7  Paige,  281 ;  Baptist  Church  v.  Witherell,  3 
Paige,  296;  Harrison  v.  Hoyle,  24  Ohio  St.  254;  Field 
V.  Field;  9  Wend.  401;  Gable  v.  Miller j  10  Paige,  627; 
2  Denio,  492;  M.  E.  Church  v.  Wood,  5  Ohio,  284; 
Happy  V.  Morton,  33  lU.  398;  Laivson  v.  Kolbenson,  61 
ni.  407;  Dublin  Case,  38  N.  H.  459;  Watson  v.  Jones, 
13  Wall.  679;  Fadeless  v.  Braunborg,  73  Wis.  257;  41 
N.  W.  Eep.  84;  Presbyterian  Chwrch  v.  Congregational 
Soc,  23  Iowa,  567.  The  Mt.  Zion  Baptist  Church  came 
into  possession  and  ownership  of  the  property  it  now 
holds  under  a  profession  of  faith  and  practice  limited 
by  the  ''articles  of  faith  and  church  covenants  pub- 
Ushed  in  the  minutes  of  the  Des  Moines  Baptist  Associa- 
tion in  the  year  1848,'^  which  we  understand  to  accord 
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with  the  teachings  of  the  Baptist  denomination.  These 
articles  of  faith  and  church  covenants,  and  the  teach- 
ings with  which  they  accord,  are  a  limitation  on  the 
trust  or  use  to  which  the  property  may  be  applied. 
Nice  distinctions  or  shades  of  opinion  on  doctrinal 
>  points  or  practice  do  not  merit  the  interference  of  a 

(court  of  equity,  and  it  is  only  when  the  departure  from 
the  faith  is  so  substantial  as  to  amount  to  a  diversion 
of  the  property  from  the  trust  purpose  that  courts  will 
interfere.  The  council  selected  by  the  parties  declared, 
in  effect,  the  doctrines  taught  by  Smith  brothers  to  be 
a  deadly  error,  and  destructive  of  the  peace  of  the 
church.  Treating  this  finding  for  the  present  as  legiti- 
mate and  true  for  the  purposes  of  the  case,  and  the 
situation  is  that  property  given  and  devoted  to  the  pro- 
motion of  the  Baptist  church  is  being  used  for  it« 
destruction.  The  appellees'  contention  because  of  their 
claims  for  the  distinctive  or  independent  character  of 
the  Baptist  church,  by  which  a  majority  may,  without 
limitation,  govern,  would  permit  this  result.  They 
take  the  Scriptures  as  the  only  limitation  upon  or 
authority  over  the  power  of  the  church,  both  as  to 
spiritual  and  material  affairs,  within  the  church ;  and 
wherein  the  members  may  differ  the  majority  control, 
without  reference  to  the  original  purposes  of  their 
association.  The  error  of  appellees  in  their  claim  for 
the  ^independency''  of  the  majority  in  a  Baptist 
church  lies  in  a  mistaken  conception  of  what  should  be 
understood  by  ^'government.".  The  power  of  the 
majority  to  govern  is  derivative,  and  the  source  of 
derivation  limits  the  power.  The  organization  gave 
birth  to  the  church,  and  a  power  to  govern  the  church. 
The  church  is  Baptist  because  of  the  faith  and  cove- 
nants that  make  it  so.  It  is  not  the  faith  and  covenants 
that  need  or  are  to  be  governed,  but  the  members  in 
the  enjoyment  and  fulfillment  of  the  same.  The  power 
to  govern  the  church  gives  no  power  to  change  the 
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church  or  the  faith  and  covenants  that  fix  its  character. 
The  property  of  this  church  is  the  common  property  of 
all  its  members^  and  each  has  such  an  interest  therein 
that  he  may  insist  that  it  shall  be  devoted  to  the 
religious  faith  for  which  it  was  given.  The  manner  of 
the  application  is  delegated  to  the  judgment  of  a 
majority  of  the  members  of  the  church,  but  there  is  no 
delegation  of  authority  to  the  majority  to  apply  it  to 
the  advancement  of  a  church  of  another  faith  by  a 
direct  transfer,  or  by  changing  the  faith  of  a  majority 
of  the  members  of  the  church.  It  is  when  such  an 
attempt  is  made  that  a  court  of  equity  will  interfere  to 
protect  the  rights  of  a  minority  in  having  the  trust 
property  applied  in  accord  with  the  original  intent. 
In  Schnorr^s  Appeal^  67  Pa.  St.  138,  it  is  said:  ^*  When 
the  founders  or  donors  have  clearly  expressed  their 
intention  that  a  particular  set  of  doctrines  shall  be 
taught,  or  a  particular  form  of  worship  and  govern- 
ment maintained,  it  is  not  in  the  power  of  individuals 
having  the  management  of  the  institution  at  any  time 
to  alter  the  purpose  for  which  it  was  founded.'^  In 
the  same  case  it  is  further  said :  ' '  In  church  organiza- 
tions those  who  adhere  and  submit  to  the  regular  order 
of  the  church,  local  and  general,  though  a  minority, 
are  the  true  congregation.'^  BoshVs  Appeal^  69  Pa. 
St.  462;  Bottman  v.  Bartling,  35  N.  W.  Eep.  (Neb.) 
126.  H,  perchance,  a  bare  majority  of  some  Baptist 
church  should  determine,  on  scriptural  authority,  their 
right  to  a  plurality  of  wives,  and,  against  the  protests 
of  a  minority,  devote  the  property  of  the  church  to  the 
advocacy  and  practice  of  such  a  doctrine,  under  the 
claim  of  appellees  that  the  church  ' '  owes  no  allegiance 
to  any  man  or  body  of  men,''  civil  or  ecclesiastical, 
except  a  majority  of  its  members,"  the  only  redress  of 
the  minority  would  be  to  retire  from  the  church,  and 
leave  the  property  to  the  majority  for  such  a  purpose. 
Such  a  surrender  of  civil  rights  is  without  support  on 
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any  principle  of  natural  justice,  and  we  believe  without 
the  sanction  of  any  judicial  tribunal.  We,  of  course, 
treat  and  understand  the  arguments  and  claims  of 
parties  as  to  the  law  to  be  applicable  to  the  property 
interest  of  a  church,  for  it  is  the  only  question  involved 
in  this  suit. 

It  is  said  in  Schnorr^s  Appeal,  supra,  in  a  very  simi- 
lar connection,  that  ''the  guaranty  of  religious  freedom 
has  nothing  to  do  with  the  property.  It  does  not  guar- 
antee freedom  to  steal  churches.''  The  thought,  with 
no  intent  or  reason  to  impute  a  criminal  or  dishonest 
purpose  in  this  case,  is  not  without  application  to  the 
marvelous  freedom  frpm  interference  claimed  for  a 
majority  in  a  Baptist  church,  because  of  a  congrega- 
tional or  independent  form  of  government.  It  is 
further  said  in  the  same  connection  that  such  freedom 
''secures  to  individuals  the  right  of  withdrawing,  form- 
ing a  new  society  with  such  creed  and  governmeM  as 
they  please,  raising  from  their  own  means  another  fund, 
and  building  another  house  of  worship;  but  it  does  not 
confer  on  them  the  right  of  taking  the  property  conse- 
crated to  other  uses  by  those  who  may  now  be  sleeping  in 
their  graves. '^  Mt.  Zion  Baptist  Church  was  organized 
in  1842,  and  prospered,  without  dissension,  till  1885, 
when  this  new  doctrine,  which  had  not  before  been 
taught  or  recognized  in  the  church,  was  introduced. 
With  its  introduction  began  trouble,  resulting  in  a 
division  of  the  church  upon  religious  faith  as  justified 
by  the  Bible.  Not  alone  the  finding  of  the  council, 
but  the  record  on  other  grounds,  leads  to  the  conclusion 
that,  at  the  organization  of  the  church  and  long  after,  it 
was  not  thought  of  as  a  doctrine  of  faith  or  belief  in  the 
church.  The  newness  and  singularity  of  the  doctrine 
in  that  church  and  community  seemed  to  render  it  one 
for  especial  teaching  and  information,  leading  to  the 
holding  of  "holiness  meetings;''  and  the  truth  of  such 
religious  experience  was  in  dispute  among  professing 
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christians,  and  especially  in  tlie  Baptist  church.  Copi- 
ous citations  from  the  Scriptures  and  from  religious 
treatises  are  made  in  support  of  a  doctrine  of  sanctifl- 
cation  which  it  is  neither  our  province  to  deny  or  affirm. 
It  is  likely  true  that  one  purpose  of  these  citations  is  to 
show  that  the  sanctification,  the  teaching  of  which  the 
council  found  to  be  a  deadly  error,  was  not  that  taught 
by  the  defendants,  but  that  it  was  a  doctrine  of  sancti- 
fication in  accord  with  the  teaching  of  the  Baptist 
church,  which  fact  will  be  hereafter  noticed. 

II.  It  is  ui*ged  that  the  findings  of  the  council  are 
without  force,  and  not  binding  upon  the  defendants  or 
,       ...  on  this  court,  because  the  church  knows 

•  no  tribunal  except  the  church  itself,  and 

hence  the  action  of  the  council  is  void.  But  has  not 
this  independent  body  a  right  to  act  for  itself, — ^to  agree 
upon  a  lawful  method  of  adjusting  any  differences  it 
may  have?  Where  is  the  power  to  gainsay  its  right  to 
do  sot  We  do  not  hold,  for  it  is  not  our  province, 
that  for  the  purpose  of  church  observance  the  findings 
of  the  council  are  obligatory.  Such  is  purely  a  matter 
of  ecclesiastical  direction  and  authority ;  but  the  eccle- 
siastical question  there  determined,  as  to  the  fact 
of  the  doctrine  taught  by  Smith  brothers  being  error 
against  the  faith  of  the  church,  we  think  is  con- 
clusively settled,  and  that  it  may  be  shown  in  the  civil 
courts,  in  matters  of  which  they  take  jurisdiction,  when 
material  to  the  question  at  issue.  A  reference  to  the 
reasons  for  calling  the  council  shows  this  doctrinal 
question  to  have  been  in  dispue,  and  the  majority 
recognized  itself  as  a  party  to  a  controversy  on  a  doc- 
trinal question,  the  settlement  of  which  was  for  the '  ^sake 
of  peace  and  harmony,  and  for  the  glory  of  our  com- 
mon Lord."  It  was  by  common  consent  a  method  of 
settling  the  creed  of  the  church,  and  their  acts  in  this 
respect,  being  of  aU  the  members,  are  as  available  in 
the  civil  courts  to  protect  property  rights  as  are  their 
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acts  at  the  organization  of  the  church  in  fixing  its  creed 
and  character.  It  wiU  be  observed  that  we  are  not 
holding  that  the  recommendations  of  the  council  are 
of  like  effect,  nor  are  we  attaching  legal  signification  to 
them.  They  do  not  go  to  the  conditions  that  fix  prop- 
erty rights  with  which  we  deal.  After  the  majority  has 
recognized  itself  a  party  to  a  controversy  that  should  be 
settled  in  the  interest  of  peace  and  harmony,  the  claim 
that  it  should  itself  sit  in  judgment  to  determine  the 
controversy  is  somewhat  novel.  The  minority  lay  at 
the  door  of  the  majority  the  charge  of  heresy.  The 
m  a j  ority  says :  ^  *  We  constitute  the  church .  All  power 
is  vested  in  the  church,  and  hence  in  us.  We  deter- 
mine that  the  charge  is  false.''  This  is  the  precise 
claim  made  by  the  appellees  as  to  the  power  of  a 
majority,  and  it  is  the  precise  action  taken  by  the 
appellees  as  a  majority  in  Mt.  Zion  Baptist  Church, 
after  which  the  council  was  called,  the  action  of  which 
it  would  now  repudiate.  In  view  of  this,  the  claim  of 
the  majority  that  ''if  it  desires  to  change  to  a  Mormon 
church  it  may  do  so,  and  no  person  or  persons,  no  man 
or  body  of  men,  either  civil  or  ecclesiastical,  has  any 
right  or  power  to  interfere,''  is  not  strange.  The  posi- 
tion leads  to  this :  Consider  the  majority  of  a  particular 
Baptist  church  as  guilty  of  the  grossest  violations  of 
and  the  widest  departure  from  the  church  covenants 
and  faith.  Being  accused  by  the  minority,  the  accused 
sit  in  judgment,  which  it  declares  in  its  favor,  and  then 
pleads  the  judgment  it  declares  as  conclusive  of  its 
innocence,  because  no  other  ma,n  or  body  of  men  has 
authority  to  interfere.  However  such  a  rule  may  serve 
in  purelv  ecclesiastical  relations,  we  unhesitatingly  say 
the  civil  law  will  not  adhere  to  it  where  the  result  is  to 
divert  trust  property  from  its  proper  channel. 

III.     But  it  is  said  the  council  did  not  find  that 
defendants  believed  or  taught  the  doctrine  of  sanctifi- 
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,.  _,  _,  _,  cation  as  taught  by  Smith  brothers,  and 
•  it  is  true  that  it  is  not  in  terms  so  found, 

although  the  inference  is  quite  conclusive.  If  it  was  so 
found,  the  same  reasons  would  not  exist  for  our  treat- 
ing it  asN  conclusive  as  in  case  of  the  doctrinal  ^point 
before  discussed.  The  inquiry  as  to  the  conduct  of  the 
defendants  involves  that  before  and  after  the  proceed- 
ings of  the  council,  and  becomes  a^fact  for  us  to  find 
from  the  evidence.  The  evidence,  independent  of  the 
finding  of  the  council  as  to  the  extent  the  doctrine 
was  believed  and  taught  except  as  to  a  few,  including 
the  pastor,  who  at  or  before  the  sitting  of  the  council 
confessed  his  error,  would  leave  us  in  serious  doubt  on 
this  question  but  for  what  transpired  after  the  sitting. 
On  the  nineteenth  of  August  the  church  (including  the 
defendants)  accepted  the  action  of  the  council  in  pur- 
suance of  their  agreement,  and  to  this  and  the  subse- 
quent action  of  the  church  we  attach  much  importance 
in  determining  the  fact.  The  council  had  only  found 
that  the  particular  doctrine  of  sanctiflcation  taught  by 
Smith  brothers  was  error,  and  the  acceptance  of  the 
finding  reached  to  no  other  doctrine.  The  recommend- 
ation that  it  be  taught  no  more  in  the  church  was 
only  the  "above  erroneous  doctrine. '^  On  the  tenth  of 
September  the  church  by  action  annulled  its  action  of 
August  19,  and  again  November  3,  by  further  action, 
it  rejected  the  action  of  the  counbil  as  to  said  finding 
and  recommendations,  and  accepted  it  in  other  respects. 
Thus  it  is  seen  that  the  majority  organized  as  a  church 
has  in  effect  declared  its  adherence  to  the  erroneous 
doctrine,  and  refused  to  abide  by  the  recommendation 
that  it  should  not  be  further  taught  in  the  church.  If 
the  doctrine  taught  by  Smith  brothers  was  not  that 
entertained  by  defendants,  why  reject  the  finding  that 
it  was  error!  If  it  was  not  the  intention  to  teach  it  in 
the    church,  why  reject  the  recommendation  that  it 
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should  not  be  further  taught?  This  conduct  of  the 
majority,  in  the  light  of  other  facts,  is  quite  conclusive, 
to  our  minds,  of  both  its  belief  in  the  doctrine  and  its 
purpose  to  teach  it  in  the  church. 

But  as  a  reason  for  the  action  of  the  church  in 
repudiating  the  findings  it  is  said :  ^  ^  The  church  had 
no  right  to  sign  the  agreement,  because  it  cannot  del- 
egate its  authority,  and  the  signing  of  the  agreement 
was  disloyalty  to  Christ,  and  a  surrender  of  the  cardi- 
nal principle  of  Baptist  practice;  namely,  church 
independence/'  There  is  a  seeming  inconsistency 
between  the  language  and  conduct  of  the  majority  in 
this  respect.  The  disloyalty  to  Christ  appears  to  have 
been  in  making  the  agreement  to  abide  by  the  action 
of  the  council,  because  of  a  surrender  of  principle. 
But  the  majority  rejects  part  of  the  findings  of  the 
council  and  accepts  other  parts,  one  of  which  was 
favorable  to  it.  We  do  not  see  how  to  sustain  the 
appellee's  claim,  except  upon  the  theory  that  the  dis- 
loyalty in  making  the  agreement  depended  on  the 
character  of  the  findings  under  it,  which  we  do  not 
think  would  be  claimed. 

It  is  again  said:  ''For  the  defendants  to  have 
accepted  these  findings  would  have  been  for  them  to 
admit  not  that  they  were  teaching  or  intending  to  teach 
any  such  doctrine,  but  that  C.  L.  Custar,  their  former 
pastor,  to  whom  they  had  given  a  letter  of  recommend- 
ation to  a  sister  church,  had  been  teaching  the 
doctrine  of  sinless  perfection."  But  Rev.  Custar  was 
present  at  the  meeting  of  August  19,  when  the  church 
accepted  the  action  of  the  council,  and  took  his  letter 
of  dismission  at  that  time,  and  took  part  in  the  pro- 
ceeding, favoring  the  acceptance;  and  the  findings, 
which  he  was  a  committee  of  the  majority  to  receive, 
show  that  he  had  been  confessedly  a  teacher  of  the 
same  doctrines  as  Smith  brothers,  and  confessed  hia 
error.    How  can  we,  in  the  light  of  such  a  record^ 
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accept  the  claim  of  the  majority  that  in  rejecting  the 
finding  and  recommendation  they  were  acting  in  the 
interest  of  the  pastor!  Other  claims  are  made,  as  that 
the  parties  were  by  the  council  required  to  sign  the 
agreement,  which  was  wrong,  but  nothing  ill  the  record 
shows  but  that  it  was  not  entirely  voluntary  as  to  all 
parties. 

It  is  further  said  that  the  action  of  a  council  is 
only  advisory,  and  that  it  is  never  binding.  The  rule, 
as  claimed,  has  the  support  of  ecclesiastical  author- 
ities, but  the  agreement  in  this  case  made  it  more  as  to 
its  effect  on  the  property  interests  of  the  church.  It  is 
a  question  entirely  different  from  that  pertaining  to 
conscience,  or  the  general  rules  for  church  govern- 
ment, as  to  which  the  authorities  cited  have  especial 
reference.  It  should  be  kept  in  mind,  to  Avoid  mis- 
apprehension, that  we  have  only  treated  the  findings  of 
the  council  as  conclusive,  in  so  far  as,  by  an  agreement 
of  the  entire  body  of  the  church,  it  determined  a 
dispute  as  to  its  former  faith  or  creed. 

We  reach  the  conclusion  upon  the  facts  in  the 
case  that  the  majority  have  made  a  substantial  depart- 
ure from  the  original  faith  and  covenants  of  the 
church,  and  have  diverted  the  property  from  the 
purpose  for  which  it  was  given  or  granted.  In  App  v. 
Lutheran  Congregation^  6  Pa.  St.  201,  it  is  said:  ^^It 
is  the  duty  of  the  court  to  decide  in  favor  of  those, 
whether  a  minority  or  majority  of  the  congregation, 
who  are  adhering  to  the  doctrine  professed  by  the  con- 
gregation, and  the  form  of  worship  in  practice,  as  also 
in  favor  of  the  government  of  the  church  in  operation, 
with  which  it  was  connected  at  the  time  the  trust  was 
declared.'^  McGinnis  v.  Watson^  41  Pa.  St.  9;  Sutter 
V.  Trustees,  42  Pa.  St.  503.  In  deciding  who  is  entitled 
to  control  the  church  property  where  there  is  such  a 
division,  we  must  look  to  the  situation  when  the  dispute 
began.     In  BoshVs  Appeal^  citing  the  above  author- 
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ities,  it  is  said:  *^  The  title  to  the  church  property  of  a 
divided  congregation  is  in  that  part  of  it  which  ia 
acting  in  harmony  with  its  own  law;  and  the  ecclesi- 
astical laws,  usages  and  principles  which  were  accepted 
among  them  before  the  dispute  began  are  the  standard 
for  determining  which  party  is  right.''  Thus  aided  by 
authority  upon  the  facts  as  we  find  them,  we  are  not  in 
doubt  as  to  our  duty.  The  minority,  when  pressed 
from  the  church  by  the  departure  of  the  majority, 
having  the  church  organization  were  justified  in  taking 
measures  by  organization  to  preserve  the  identity  of 
the  church  and  its  property  interests,  and  under  the 
law  were  entitled  to  its  use  and  control.  It  is  only  by 
placing  it  there  that  the  trust  will  be  observed,  and  the 
•cause  is  remanded  to  the  district  court  for  a  decree  to 
that  effect.    Reversed. 


88  1561       D.  &  E.  Chapin,  Appellants,  v.  Brown  Bros,  et  al.y 

dlU  5761  .  _ 

Appellees. 


1.  Contracts:  restraint  op  trade:  consideration:  validity.  The 
grocerymen  of  a  town  entered  into  an  agreement  with  the  plaintiffs 
not  to  buy  any  butter  nor  to  take  any  in  trade,  except  for  t^e  use  of 
their  families ;  providing  that  such  agreement  should  not  prevent  any 
merchant  from  buying  butter  to  retail  from  any  regular  butter  buyer 
who  bought  all  the  butter  he  handled  in  the  town  for  cash.  The 
contract  recited  as  occasio;ii  for  its  execution  that  the  grocerymen 
found  the  business  of  purchasing  butter  of  the  farmers,  and  handling 
the  same,  very  burdensome,  and  they  believed  the  same  could  be 
better  handled  as  an  exclusive  business.  The  plaintiffs  in  said  agree- 
ment undertook  to  open  rooms  conveniently  located  for  buying  butter, 
to  keep  a  man  in  attendance  thereat,  to  accept  all  butter  offered,  and 
to  pay  as  high  a  price  therefor  in  cash,  as  the  merchants  or  butter 
buyers  in  the  town  of  N.,  in  the  same  county,  were  at  the  time  paying. 
The  contract  was  to  continue  for  two  years  unless  sooner  dissolved, 
and  it  might  be  terminated  at  any  time  whenever  the  majority  of  the 
grocerymen  were  dissatisfied  ^ith  the  agreement  or  with  the  manner 
in  which  it  was  carried  out.  This  action  having  been  brought  to 
•enjoin  one  of  the  grocerymen  from  engaging  in  the  business  of  buying 
and  selling  butter  in  said  town,  held,  that  said  contract  was  without 
•consideration,  and  was,  therefore,  invalid. 
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2.    :  .    Such  contract  is  also  invalid  as  being  in  restraint  of 

trade,  and,  therefore,  against  public  policy. 

Appeal  from  Btiena  Vista  District    Court, — Hon.  Lot 

THOMAS,   Judge. 

Monday,  June  1,  1891. 

Action  at  law  to  recover  one  hundred  and  fifty 
dollars  damages,  and  for  an  injunction  to  restrain  the 
defendants  from  pursuing  the  business  of  buying  butter 
at  Storm  Lake,  in  Buena  Vista  county.  Application 
for  a  temporary  injunction  was  made  to  the  judge  in 
vacation.  The  defendants  appeared  and  filed  objec- 
tions to  the  granting  of  the  writ.  The  objections  were 
sustained,  and  the  plaintiffs  appeal. — Affirmed. 

T.  H.  Chapman  and  C.  A.  Irwin,  for  appellants. 

T.  D.  Biggs,  for  appellees. 

EoTHROCK,  J. — It  appears  from  the  petition  that  in 
the  month  of  March,  1890,  the  plaintiffs  entered  into  a 
written  agreement  with  the  defendants  and  other  parties  • 
The  following  is  a  copy  of  said  agreement : 

"  We,  the  undersigned  grocerymen  of  Storm  Lake, 
finding  the  business  of  purchasing  butter  of  farmers 
and  handling  the  same  very  burdensome,  and  of  mate- 
rial loss  to  us,  and  believing  the  same  could  be  handled 
as  advantageously  by  persons  who  would  make  butter 
buying  and  handUng  an  exclusive  business,  and 
whereas  the  firm  of  Dv  &  E.  Chapin,  through  their 
agent,  assure  us  of  their  ability  to  handle  butter  to  the 
best  advantage,  and  that  they  will  engage  in  the  busi- 
ness extensively  in  our  town,  we  make  a  solemn  engage- 
ment and  pledge  ourselves  to  each  other  and  to  the  said 
firm  of  D..  &  E.  Chapin  that  we  will  buy  no  more 
butter  or  take  no  more  in  trade,  except  for  our  family 
use,  and  aU  butter  so  bought  shall  be  delivered  by  the 
seUer  to  the  buyer's  place  of  residence.     This,  however, 
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shall  not  prevent  any  merchant  from  buying  butter  to 
retail  from  any  regular  butter  buyer  who  buys  all  the 
butter  he  handles  in  this  town  for  cash.  It  is  further 
provided  that  the  said  firm  of  D.  &  E.  Chapin,  in 
whose  favor  we  abandon  the  business,  shall  open  rooms 
conveniently  located  for  buying  butter;  that  they  shall 
keep  a  man  in  attendance  during  all  business  days  and 
hours  in  the  year  from  as  early  in  the  morning  and 
until  as  late  in  the  evening  as  the  season  of  the  year 
and  state  of  the  weather  might  seem  to  require.  They 
shall  accept  all  the  butter  offered,  and  shall  pay  for  the 
same  as  high  price  in  cash,  or  by  giving  check  against 
a  suitable  deposit  in  some  bank  in  this  town,  as  mer- 
chants or  butter  buyers  in  the  town  of  Newell,  this 
county,  are  at  the  time  paying  in  cash  for  a  similar 
grade  of  butter,  except  in  extreme  cases,  where  they 
may  be  paying  materially  more  than  the  markets  will 
warrant.  It  is  also  provided  that  the  said  D.  &  E. 
Chapin  shall  not  direct  their  checks  or  persons  taking 
the  same  to  any  particular  store  for  payment.  That 
they  shall  not  buy  in  connection  with  any  dry-goods  or 
grocery  store.  Whenever  a  majority  of  the  merchants 
signing  this  article  of  agreement  are  convinced  that  the 
engagements  herein  entered  into  are  not  being  complied 
with,  or  whenever  they  are  dissatisfied  with  this  arrange- 
ment or  the  manner  in  which  it  is  being  carried  out, 
any  merchant  whose  name  is  hereto  appended  may 
appoint  a  meeting  by  notifying  each  grocery  firm  in 
town  of  the  time  and  place  for  the  purpose  of  consider- 
ing who  may  be  guilty  of  a  breach  of  faith  in  carrying 
out  these  engagements,  or  whether  it  is  advisable  to 
continue  the  same;  and  if,  at  such  meeting,  a  majority 
of  the  subscribers  hereto  shall  certify  in  writing  that 
they  think  it  advisable  for  the  interest  of  the  town  to 
withdraw  from  this  engagement,  this  contract  shall 
become  null  and  void.  This  engagement  shall  take 
effect  and  be  in  force  from  and  after  such  time  as  when 
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it  shall  have  been  subscribed  to  by  each  grocery  house 
in  this  town,  and  when  the  firm  of  D.  &  E.  Chapin 
shall  designate,  provided  they  are  then  prepared  to 
handle  the  butter,  and  shall  continue  two  (2)  years 
unless  sooner  dissolved,  as  herein  provided.  We  also 
agree  not  to  pay  a  higher  price  for  eggs  than  shall  be 
fixed  by  the  said  firm  of  D.  &  E.  Chapin,  provided 
said  firm  shall  fix  as  high  price  as  eggs  are  at  the  time 
worth  to  ship.  W.  C.  Kinne  &  Co., 

* '  Fred  Scholler, 
'* Brown  Bros., 
*^J.  0.  Douglas, 
*^W.  A.  Jones, 
^'Geo.  E.  Ford  &  Bro., 
*^w.  lownsberry, 
^'Libby&Rae, 
^^D.  &E.  Chapin.'^ 
It  is  averred  in  the  petition  that  the  plaintiffs,  in 
pursuance  of  said  written  contract,  came  and  located  at 

Storm  Lake  and  engaged  in  the  business 
of  buying  butter  at  that  place,  and  were 


1.  CoirriiACTs: 
restraint  of 


eration:  Taiid-  at  the  Commencement  of  the  suit  still  so 

ity« 

engaged,  and  have  made  arrangements 
to  continue  the  business  for  the  ^aid  period  of  two 
years,  and  that  they  have  thus  far  fully  complied  with 
said  written  agreement,  but  that  the  defendants,  in 
violation  thereof,  have  opened  a  butter  store  in  said 
town,  and  have  engaged  in  the  business  of  buying 
butter  generally,  and  have  thereby  interfered  with  the 
plaintiffs'  business,  and  alienated  their  trade  to  the 
extent  of  five  thousand  pounds  of  butter,  upon  which 
the  plaintiffs  would  have  realized  a  profit  of  three  cents 
a  pound,  making  in  all  one  hundred  and  fifty  dollars 
damages  suffered  by  the  plaintiffs.  Judgment  is 
demanded  for  said  sum,  and  an  injunction  is  prayed, 
restraining  the  defendants  from  continuing  in  said 
business. 
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Among  the  several  grounds  of  objection  to  the 
granting  of  an  injunction  we  regard  two  of  them  as 
material.  They  are  as  follows :  '  ^ Firsts  that  the  agree- 
ment in  writing  is  void  for  want  of  consideration ,  as 
there  is  no  money  value  inuring  to  the  benefit  of  the 
defendants  herein;  and,  second^  that  said  contract  by 
its  terms  is  for  the  purpose  of  creating  a  monopoly  in 
purchasing  and  selling  butter  at  Storm  Lake,  and  is, 
therefore,  in  restraint  of  trade,  to  the  detriment  of  the 
producers  and  consumers  of  butter  at  that  place  and  in 
that  vicinity.''  The  history  of  the  law  upon  the  ques- 
tion of  contracts  in  restraint  of  trade  is  an  interesting 
subject  of  investigation.  The  books  abound  in  cases 
upon  the  subject.  Anciently  all  contracts  were  void 
which  in -any  degree  tended  to  the  restraint  of  trade, 
even  in  a  particular  locality,  and  for  a  limited  time. 
This  ancient  rulg  has  been  so  far  modified  that,  although 
agreements  in  general  restraint  of  trade  are  invalid, 
because  they  deprive  the  public  of  the  services  of  the 
citizen  in  the  occupation  or  calling  in  which  he  is  most 
useful  to  the  community,  and  expose  the  people  to  the 
evils  of  monopoly,  and  prevent  competition  in  trade, 
yet  an  agreement  in  partial  restraint  of  trade  will  be 
upheld  where  the  restriction  does  not  go  beyond  some 
particular  locality,  is  founded  upon  a  sufficient  consid- 
eration, and  is  limited  as  to  time,  place  and  person. 
It  is  accordingly  everywhere  now  held  that  when  one 
engaged  in  any  business  or  occupation  seUs  out  his 
stock  in  irade  and  good-will  he  may  make  a  valid  con- 
tract with  the  purchaser  binding  himself  not  to  engage 
in  the  same  business  in  the  same  place  for  a  time 
named,  and  he  may  be  enjoined  and  restrained  from 
violating  his  contract.  This  is  about  as  far  as  contracts 
in  restraint  of  trade  have  been  upheld  by  the  courts  in 
this  country  or  in  England.  The  general  principles 
above  announced  will  be  found  in  all  text-books  upon 
contracts,  and  find  support  in  many  adjudged  cases. 
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We  have  not  thought  it  necessary  to  set  out  or  cite  the 
cases.  They  will  be  found  collected  in  3  American  & 
English  Encyclopedia  of  Law,  page  882,  and  the  same, 
volume  10,  page  943 ;  2  Parsons  on  Contracts,  page  747. 

Applying  these  rules  to  the  contract  under  consid- 
eration we  are  to  inquire  first  whether  there  is  a  sufficient 
consideration  for  the  promise  of  the  defendants  and  the 
other  parties  who  executed  the  instrument  not  to  engage 
in  dealing  in  butter  at  Storm  Lake.  It  is  very  plain 
that  there  was  no  money  paid  to  them  as  a  considera- 
tion. The  plaintiffs  did  not  purchase  any  stock  of 
butter  which  the  defendants  had  on  hand.  They  paid 
nothing  for  an  established  plant  or  place  of  doing  busi- 
ness, nor  for  the  good-will  of  any  business.  So  far  as 
appears  they  went  into  the  town  of  Storm  Lake  and 
proposed  to  go  into  the  butter  business  if  the  other 
persons  then  engaged  in  that  business  would  agree  to 
quit  that  line  of  trade  for  two  years.  In  all  the  search 
we  have  made  for  authority  upon  this  branch  of  the 
controversy  we  have  found  no  warrant  in  any  precedent 
for  holding  that  this  is  a  sufficient  consideration.  There 
are  cases  which  hold,  and  the  law  is  well  settled,  that, 
where  a  party  proposes  to  expend  money  in  erecting  a 
manufactory  or  other  plant  which  may  be  a  public 
benefit,  subscriptions  in  aid  of  the  enterprise  are  valid 
obligations.  But  such  contracts  are  widely  different  in 
principle  from  the  agreement  under  consideration. 
Suppose  the  plaintiffs  had  made  a  proposition  to  the 
dry-goods  merchants  of  Storm  Lake  that  if  they  would 
all  quit  the  business  for  two  years,  without  any  consid- 
eration being  paid  to  them  for  so  doing,  the  plaintiffs 
would  establish  a  dry-goods  store  at  that  place,  and  the 
proposition  had  been  accepted ;  it  would  be  a  marvel- 
ous decision  if  any  court  would  hold  that  there  was  any 
consideration  for  such  a  contract. 

IL  But  it  appears  to  us  that  tho  drrlsic^n  oi  the 
district  court  is  manifestly  right  upon  the  question  that 
•  Vol.  83—11 
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_. the  agreement  is  against  public  policy. .   It 

plainly  tends  to  monopolize  the  butter 
trade  at  Storm  Lake,  and  destroy  competition  in  that 
business.  It  is  not  necessary  that  the  enforcement  of 
the  agreement  would  actually  create  a  monopoly  in 
order  to  render  it  invalid,  and  surely  where  all  the 
dealers  in  a  commodity  in  a  certain  locality  agree  to 
quit  the  business,  and  the  plaintiffs  are  installed  as  the 
only  dealers  in  that  line,  the  tendency  is,  for  a  time  at 
least,  to  destroy  competition,  and  leave  the  plaintiffs  as 
the  only  dealers  in  that  species  of  property  in  that  local- 
ity.    Such  contracts  cannot  be  enforced.    Affirmed. 


83  les  

86    709 

iiLi??        BowNE  &  Sleeper,  Appellees,  v.  William  H.  Bilsland 

et  ahy  Appellants. 

Bailroad  Land  Grant:  conditions:  non- performance:  title.  By 
an  act  of  congress  approved  in  May,  1864,  the  United  States  granted 
to  the  state  of  Iowa  certain  lands  in  said  state  to  aid  in  the  construc- 
tion of  a  railroad  from  Sioux  City  to  a  point  on  the  south  line  of  the 
state  of  Minnesota,  the  lands  to  be  subject  to  the  disposal  of  the  legis- 
lature for  that  purpose  and  no  other.  Patents  for  one  hundred  sec- 
tions of  said  lands  were  to  be  issued  to  said  state,  for  the  benefit  of 
the  railroad  company  entitled  thereto,  only  when  the  governor  of  said 
state  should  certify  to  the  secretary  of  the  interior  that  a  section  of 
ten  consecutive  miles  of  such  road  had  been  completed,  and  in  like 
'  manjier  for  each  section  of  ten  consecutive  miles,  but  if  said  roads 

were  not  completed  within  ten  years  from  the  date  of  their  acceptance 
of  the  grant,  the  lands  thereby  granted;  and  not  patented,  were  to 
revert  to  the  state  for  the  purpose  of  securing  the  completion  of  said 
roads,  and  if  the  state  failed  to  complete  said  roads  within  five  years 
thereafter,  then  the  lands  undisposed  of  as  aforesaid  w«re  to  revert  to 
the  United  States.  By  chapter  134  of  the  acts  of  the  general  assem- 
bly of  1866,  the  state  accepted  said  grant,  and  conferred  the  lands 
granted  upon  a  certain  railroad  subject  to  the  conditions  named  in  the 
grant,  which  grant  was  accepted  by  the  railroad  on  September  20, 
1866.  Held,  that  the  grant  did  not  operate  to  vest  the  legal  title  to 
the  lands  in  the  railroad  company,  and  that  the  road  not  having  been 
completed  September  20,  1881,  all  of  said  lands  not  then  patented 
in  the  manner  aforesaid,  nor  otherwise  disposed  of,  reverted  to  the 
United  States. 
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Appeal  from    O'Brien    District    Court. — Hon.   C.   H. 

Lewis,  Judge. 

Monday,  June  1,  1891. 

Action  to  recover  for  trespass  by  the  defendants  in 
wrongfully  entering  upon  lands  owned  by  the  plaintiffs, 
and  cultivating  the  same.  The  cause  was  tried  with- 
out a  jury,  and  judgment  was  rendered  for  the  plaintiff. 
The  defendants  appeal. — Reversed. 

McCallumy  Hughes  (&  'Hastings,  for  appellants. 
0.  M.  Barrett  and  S.  A,  Calvert ^  for  appellees. 

Beck,  C.  J. — ^I.  Defendants  deny  the  allegations 
of  the  plaintiffs'  petition,  and  allege  that  they  entered 
upon  and  held  possession  of  the  land  under  a  home- 
stead settlement,  with  the  intent  to  acquire  the  lands 
under  the  homestead  laws  of  the  United  States,  and 
made  application  to  the  proper  United  States  land 
officers  to  enter  the  land  as  homesteads ;  that  the  land 
officers  refused  to  permit  the  entry,  though,  as  the 
defendants  allege,  the  land  was  subject  to  the  home- 
stead entry;  that  thereupon  the  defendants  appealed 
from  the  decision ;  and  the  appeal  has  not  been  deter- 
mined, but  is  pending  before  the  commissioner  of  the 
general  land-office ;  that  the  defendants'  possession  of 
the  land  is,  and  always  has  been,  under  their  home- 
stead settlement  and  claim ;  and  that  the  plaintiffs  have 
no  patent  or  certificate  for  the  land,  and  hold  no  legal 
or  equitable  title  thereto.  Other  defenses,  as  another 
action  pending,  and  a  counterclaim  for  damages  accru- 
ing by  reason  of  the  wrongful  and  malicious  suing  out 
of  an  attachment  in  this  case,  need  not  be  more  partic- 
ularly mentioned.  The  issues  arising  upon  the  allega- 
tions of  the  answer  which  we  have  recited  involve  the 
question  as  to  whether  the  plaintiffs  have  the  right  of 
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possession  to  the  land.  The  ptaintiflfs  claim  under  a 
railroad  grant,  and  the  defendants  under  the  home- 
stead statute  of  the  United  States.  The  consideration 
of  the  statutes  pertaining  to  this  grant,  and  the  home- 
stead claim  of  the  defendants,  demand  our  attention. 

II.  The  plaintiffs'  claim  is  based  upon  the  act  of 
congress  of  May  12,  1864,  granting  lands  to  the  state  of 
Iowa  to  aid  in  the  construction  of  railroads  therein 
specified.  This  statute,  so  far  as  its  provisions  need  be 
considered  in  this  case,  is  as  follows: 

^^Sec.  1.  That  there  h%  and  is  hereby,  granted 
to  the  state  of  Iowa,  for  the  purpose  of  aiding  in  the 
constructix)n  of  a  railroad  from  Sioux  City,  in  said 
state,  to  the  south  line  of  the  state  of  Minnesota,  at 
such  point  as  the  said  state  of  Iowa  may  select,  between 
the  Big  Sioux  and  the  west  fork  of  the  Des  Moines 
river,  also  to  said  state,  for  the  use  and  benefit  of  the 
McGregor  Western  Eailroad  Company,  for  the  purpose 
of  aiding  in  the  construction  of  a  railroad  from  a  point 
at  or  near  the  foot  of  Main  street.  South  McGregor,  in 
said  state,  in  a  westerly  direction,  by  the  most  practi- 
cable route,  on  or  near  the  forty-third  parallel  of  north 
latitude,  until  it  shall  intersect  the  said  road  running 
from  Sioux  City  to  the  Minnesota  state  line,  in  the 
county  of  O'Brien,  in  said  state,  every  alternat-e  sec- 
tion of  land  designated  by  odd  numbers,  for  ten  sections 
in  width,  on  each  side  of  said  roads ;  but,  in  case  it  shall 
appear  that  the  United  States  have,  when  the  lines  or 
routes  of  said  roads  are  definitely  located,  sold  any  sec- 
tion, or  any  part  thereof,  granted  as  aft)resaid,  or  that 
the  right  of  pre-emption  or  homestead  settlement  has 
attached  to  the  same,  or  that  the  same  has  been 
reserved  by  the  United  States  for  any  purpose  what- 
ever, then  it  shall  be  the  duty  of  the  secretary  of  the 
interior  to  cause  to  be  selected,  for  the  purpose  afore- 
said,  from  the  public  lands  of  the  United  States  nearest, 
to  the  tiers  of  sections  above  specified,  so  much  land,. 
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in  alternate  sections  or  parts  of  sections  designated  by 
odd  numbers,  as  shall  be  equal  to  such  lands  as  the 
United  States  have  sold,  reserved  or  otherwise  appro- 
priated, or  to  which  the  right  of  homestead  settlement 
or  pre-emption  has  attached  as  aforesaid ;  which  lands 
thus  indicated  by  odd  numbers  and  sections,  by  the 
direction  of  the  secretary  of  the  interior,  shall  be  held 
by  the  state  of  Iowa  for  the  uses  and  purposes  afore- 
said; provided,  that  the  lands  so  selected  shall  in  no 
case  be  located  more  than  twenty  miles  from  the  lines 
of  said  road :  provided,  further,  that  any  and  all  lands 
heretofore  reserved  to  the  United  States,  by  any  act 
of  congress,  or  in  any  other  manner,  by  competent 
authority,  for  the  purpose  of  aiding  in  any  object  of 
internal  improvement  or  other  purpose  whatever,  be, 
and  the  same  are  hereby,  reserved  and  excepted  from 
the  operation  of  this  act,  except  so  far  as  it  may  be 
found  necessary  to  locate  the  routes  of  said  road 
through  such  reserved  lajids,  in  which  case,  the  right  of 
way  shall  be  granted  subject  to  the  approval  of  the 
president  of  the  United  States. 

'*Sec.  3.  That  the  lands  hereby  granted  shall  be 
subject  to  the  disposal  of  the  legislature  of  Iowa  for 
the  purpose  aforesaid,  and  no  other. 

*'Sec.  4.  That  the  lands  hereby  granted  shall  be 
disposed  of  by  said  state  for  the  purposes  aforesaid 
only,  and  in  manner  following,  namely:  When  the 
governor  of  said  state  shaU  certify  to  the  secretary  of 
the  interior  that  any  section  of  ten  consecutive  miles  of 
either  of  said  roads  is  completed  in  a  good,  substantial 
and  workmanlike  manner,  as, a  first-class  railroad,  then 
the  secretary  of  the  interior  shall  issue  to  the  state 
patents  for  one  hundred  sections  of  land  for  the  benefit 
of  the  road  having  completed  the  ten  consecutive  miles 
as  aforesaid.  When  the  governor  of  said  state  shall 
certify  that  another  section  of  ten  consecutive  miles 
shall  have  been  completed  as  aforesaid,  then  the  secre- 
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tary  of  the  interior  shall  issue  patents  to  said  state  in 
like  manner,  for  a  like  number;  and,  when  certificates 
of  the  completion  of  additional  sections  of  ten  consecu-  ' 
tive  miles  of  either  of  said  roads  are  from  time  to  time 
made  as  aforesaid,  additional  sections  of  lands  shall  be 
patented  as  aforesaid,  until  said  roads,  or  either  of 
them,  are  completed,  when  the  whole  of  the  lands 
hereby  granted  shall  be  patented  to  the  state  for  the 
uses  aforesaid,  and  none  other;  provided,  that,  if  the 
said  McGregor  Western  Railroad  Company  or  assigns 
shall  fail  to  complete  at  least  twenty  juiles  of  its  said 
road  during  each  and  every  year  from  the  date  of  its 
acceptance  of  the  grant  provided  for  in  this  act,  then 
the  state  shall  resume  said  grant,  and  so  dispose  of  the 
same  as  to  secure  the  completion  of  a  road  on  said  line, 
and  upon  such  terms*,  within  such  time  as  the  state  may 
determine;  provided,  further,  that,  if  the  said  roads 
are  not  completed  within  ten  years  from  their  several 
acceptance  of  this  grant,  the  s»id  lands  hereby  granted, 
and  not  patented,  shall  revert  to  the  state  of  Iowa  for 
the  purpose  of  securing  the  completion  of  the  said  roads 
within  such  time,  not  to  exceed  five  years,  and  upon 
such  terms,  as  the  state  shall  determine ;  and,  provided, 
further,  that  said  lands  shall  not  in  any  manner  be  dis- 
posed of  or  incumbered,  except  as  the  same  are  patented 
under  the  provisions  of  this  act;  and,  should  the  state 
fail  to  complete  said  roads  within  five  years  after  the 
ten  years  aforesaid,  then  the  said  lands  undisposed  of 
as  aforesaid  shall  revert  to  the  United  States/^ 

The  state,  by  an  act  of  the  general  assembly  (Acts 
of  1886,  ch.  134),  accepted  the  grant  made  by  congress 
in  the  foregoing  enactment,  subject  to  the  condition 
therein,  and  conferred  the  land  granted  to  the  Sioux 
City  &  St.  Paul  Railroad  Company,  subject  to  the  con- 
ditions and  restrictions  of  the  grant,  and  the  terms 
provided  in  the  act  relating  to  the  character  of  the  road 
to  be  constructed,  and  other  matters,  which  need  not 
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be  stated.  Chapter  34,  Acts  of  1874,  directs  and 
authorizes  the  governor  ^  ^to  certify  to  the  Sioux  City  & 
St.  Paul  Raikoad  Company  any  and  all  lands  which  are 
now  held  by  the  state  of  Iowa  in  trust  for  the  benefit  of 
said  railroad  company  in  accordance  with  the  provisions 
of  section  2  of  chapter  134  (p.  143)  of  the  Laws  of  the 
Eleventh  General  Assembly.''  In  1873  a  patent  was 
issued  by  the  United  States  conveying  the  land  granted 
to  the  state  '^for  the  use  and  benefit  of  the  Sioux  City 
&  St.  Paul  Railroad  Company  and  its  assigns,  forever.'' 
In  an^  action  in  the  United  States  circuit  court  for  the 
district  of  Iowa  between  the  Sioux  City  &  St.  Paul 
Railway  Company  and  others,  and  the  Chicago,  Mil- 
waukee &  St.  Paul  Company,  involving  the  claims  and 
rights  of  the  parties  in  the  action  to  the  land,  their  con- 
flicting claims  and  rights  were  settted,  and  a  partition 
of  some  of  the  lands  was  made.  But,  as  the  state  was 
not  a  party  to  the  action,  nor  were  the  defendants  in 
this  suit,  their  rights  were  not  affected  by  it.  This  case 
was  finally  decided  by  the  United  States  supreme  court. 
Sioux  City  &  St.  P.  By.  Co.  v.  Chicago,  M.  d  St.  P. 
By.  Co.,  117  U.  S.  406;  6  Sup.  Ct.  Rep.  790.  It 
demands  no  further  mention. 

The  Sioux  City  &  St.  Paul  Railway  Company 
entered  into  a  contract  to  convey  the  lands  involved 
in  the  action,  which  are  a  part  of  the  lands  granted 
under  the  federal  and  state  statutes  referred  to  above. 
The  defendant  insists  that  this  contract  covers  a  part 
only  of  the  land,  and,  to  show  that  it  covers  all,  the 
plaintiffs  filed  an  amended  abstract,  which  the  defend- 
ants deny.  We  need  not  consume  time  with  this  con- 
troversy, as  it  becomes  wholly  unimportant  in  the  view 
we  take  of  the  case.  By  a  statute  of  the  state  (Acts  of 
1882,  ch.  107,)  the  lands  and  the  rights  thereto,  covered 
by  the  grants  in  question,  so  far  as  they  have  not  been 
earned  by  a  compliance  with  the  terms  of  the  grant,  are 
reserved  and  declared  to  be  as  absolutely  vested  in  the 
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state  ''as  if  the  same  had  never  been  granted  to  the  said 
railroad  company.''  Chapter  71,  Acts  of  1884,  relin- 
quishes and  conveys  to  the  United  States  all  the  lands 
and  rights  resumed  by  and  under  the  preceding  act, 
excepting  lands  in  Dickinson  and  O'Brien  counties. 
The  lands  involved  in  this  xjase,  being  in  O'Brien 
county,  do  not  come  under  the  provisions  of  this  statute. 
The  secretary  of  the  interior,  in  a  proper  case,  decided 
the  land  in  question,  and  other  lands  claimed  by  the 
railroad  company  under  the  congressional  grant  in 
question,  were  unearned  and  forfeited,  and  an  action 
has  been  or  is  about  to  be  commenced,  by  order  of  the 
secretary  of  the  interior,  to  cancel  all  claims  or  rights  of 
the  railroad  company  to  the  land.  Certain  evidence 
was  introduced  as  to  the  value,  rental  value,  the  pro- 
duction of  the  land,  etc.,  pertaining  to  the  measure  of 
damage.  Questions  arising  thereon,  it  will  be  readily 
seen,  need  not  be  considered,  in  the  view  we  take  of  the 
case.  It  may  be  remarked  in  this  connection  that  there 
is  no  evidence  showing,  or  tending  to  show,  that  the 
raikoad  company  earned  the  land  in  controversy  under 
the  grant ;  that  it  performed  the  work  in  building  the 
road  which,  under  the  terms  and  condition  of  the 
grants  (federal  and  state),  would  entitle  it  to  demand 
thatlthe  lands  be  conveyed  to  it  by  patent  or  otherwise. 
In  the  opinion  of  the  secretary  of  the  interior  in  the 
case  before  us,  involving  the  right  of  the  railroad  com- 
pany to  the  land,  which  is  in  evidence  in  this  case,  it  is 
found  and  held  that  the  lands  in  question,  including  the 
lands  involved  in  this  suit,  are  unearned,  and,  therefore, 
the  grant  never  attached  to  them. 

III.  The  questions  for  determination  in  this  suit 
involve  the  right  and  title  of  the  railroad  company  to 
the  land  under  the  grants  and  acts  of  the  federal  and 
state  governments,  without  regard  to  the  fact  of  the 
non-performance  of  the  terms  of  the  grant, — the  failure 
to  earn  the  land  by  the  company.     Counsel  for  the 
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plaintiff  states,  in  an  argument  adopted  in  this,  though 
filed  in  another  case  (Ayers  v.  Kolstrom^  50  N.  W. 
Eep.  550),  involving  the  same  questions  presented  in 
this  one,  the  following  position,  upon  which  he  bases 
the  right  of  plaintiff  to  recover:  ^^ First.  At  the  out- 
set of  this  argument  it  may  be  conceded  that,  unless 
the  plaintiff  has  established  a  valid  and  subsisting 
interest  in  the  land  in  question,  and  a  right  to  the 
immediate  possession  thereof,  he  cannot  recover  in  this 
action."  ''That  interest,  whether  legal  or  equitable, 
must  be  a  valid  and  subsisting  one,  and  coupled  with 
the  right  to  present  possession.  It  must  be  a  better 
title  and  right  of  possession  than  that  of  the  defend- 
ants.'* 

We  do  not  presents  the  quotation  from .  counsel's 
argument  as  the  correct  rule  of  law  applicable  to  the 
case.  Indeed,  we  think  it  is  incorrect,  but  its  error 
need  not  be  pointed  out,  for,  as  we  shall  show,  the 
evidence  fails  to  establish  that  the  railroad  company 
holds,  or  ever  held,  any  valid  and  subsisting  interest  in 
the  lands,  legal  or  equitable,  either  with  or  without  the 
right  of  present  possession.  The  first  section  of  the 
act  of  congress  of  May  12,  1864,  above  quoted,  grants 
the  land  in  question  to  the  state  *'for  the  use  and 
benefit  of  the  railroad  company  for  the  purpose  of  aid- 
ing in  the  construction  of  a  railroad,''  the  route  of 
which  is  specified  in  the  act.  Section  3  provides  ''that 
the  lands  hereby  granted  shall  be  subject  to  disposal  by 
the  legislature  of  Iowa  for  the  purpose  aforesaid,  and 
no  other."  The  fourth  section  imposes  restrictions 
upon  the  disposal  of  the  lands,  to  the  effect  that  the 
lands  shall  be  patented  to  the  state  a»  the  work  of 
building  the  raUroad  progresses,  thus  conveying  speci- 
fied quantities  of  land  when  given  distances  of  the 
railroad  should  be  built.  It  provides  that,  in  case  of  a 
failure  to  complete  the  road  as  prescribed  in  the  act, 
Ihe  state  shall  resume  the  grant,  and  dispose  of  the 
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lands  to  secure  the  building  of  the  road;  and  it  is 
further  provided  *Hhat  the  lands  shall  not  in  any 
manner  be  disposed  of  or  incumbered,  except  as  the 
same  are  patented  under  the  provision  of  the  act;  and, 
should  the  state  fail  to  complete  the  road  within  five 
years  after  the  ten  years  aforesaid,  then  the  said  lands, 
undisposed  of  as  aforesaid,  shall  revert  to  the  United 
States.'' 

It  does  not  clearly  appear  from  the  abstract  in  the 
case,  if  at  all,  when  the  Sioux  City  &  St.  Paul  Railway 
Company  accepted  the  grant  made  by  the  federal  and 
state  statutes  herein  quoted  and  referred  to ;  but  coun- 
sel for  the  plaintiffs,  in  their  argument,  submitted  in 
both  this  cause  and  in  Ayers  v,  Kolstrom,  involving  the 
same  questions  as  in  this  case,  state  that  the  accept- 
ance was  September  20, 1866.  It  will  be  observed  that, 
under  section  4  of  the  act  of  congress  of  May  12,  1864, 
if  the  railroad  should  not  be  completed  in  fifteen  years 
from  that  date,  the  grant  reverts,  under  the  provision 
of  the  act,  to  the  United  States.  This  section  gives  ten 
years  to  the  railroad  company  to  complete  the  road, 
and  provides  that,  upon  the  failure  of  the  company  to 
build  it  in  that  time,  the  lands  not  patented  shall  revert 
to  the  state,  and,  if  thie  state  fail  to  complete  the  road 
within  five  years  thereafter,  the  lands  undisposed  of 
shall  revert  to  the  United  States.  The  railroad  not 
having  been  completed  September  20,  1881,  the  lands, 
not  patented  or  otherwise  disposed  of,  reverted  to  the 
United  States.  The  state,  in  order  to  effectuate  the 
conditions  of  the  grant,  default  in  the  performance 
whereof  terminated  the  grant,  resumed  the  right  to  the 
land  conferred  upon  the  railroad  company  by  chapter 
107,  Acts  of  1882,  and  by  chapter  71,  Acts  of  1884, 
reconveyed  the  lands  to  the  United  States,  but  the  lands 
in  question  in  this  suit,  being  in  O'Brien  county,  are 
excepted  from  the  operation  of  the  last  statute  by  the 
provision  therein. 
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IV.  A  brief  consideration  of  the  statutes  and 
decisions  of  this  court  will  make  it  absolutely  plain 
that  the  grants,  federal  and  state,  in  question,  did  not 
operate  to  vest  the  legal  title  to  the  lands  in  the  rail- 
road company.  The  grant  is  conditional,  dependent 
upon  the  building  of  the -road,  and  the  legal  title  to 
the  lands  can  only  be  passed  to  and  acquired  by  the 
raCroad,  as  they  are  earned  by  the  construction  of  the 
road.  The  statutes  do  not  alone,  if  the  lands  are 
unearned,  operate  to  pass  the  legal  title  thereof  to  the 
raOroad  company.  That  title  is  not  acquired  until 
the  conditions  upon  which  the  grant  is  made  have  been 
performed.  This  construction  has  been  settled  by 
express  decisions  of  this  court  in  cases  wherein  con- 
struction  of  these  very  statutes  was  brought  in  ques- 
tion. Sioux  City  d  St.  P.  Ry.  Co,  v.  Osceola  Co.j  43 
Iowa,  318;  s.  c,  50  Iowa,  177.  See,  sustaining  the  same 
doctrines:  Iowa  Falls  <&  S.  C.  By.  Co.  v.  Cherokee  Co., 
37  Iowa,  483;  Goodrich  v.  BeamaUy  37  Iowa,  563; 
Iowa  Falls  &  S.  C.  By.  Co.  v.  Woodbury  Co.,  38  Iowa, 
499;  McGregor  d  JM.  B.  By.  Co.  v.  Brown ,  39  Iowa, 
655.  The  act  of  congress  grants  the  lands  to  the  state 
for  a  specific  purpose,  and  provides  that  title  to  and 
interest  in  the  lands  may  be  transferred  to  the  railroad 
company,  as  prescribed  in  the  act,  upon  the  comple- 
tion of  parts  of  the  road ;  but  it  is  expressly  declared 
that  the  land  not  earned  by  the  railroad  company  shall 
revert  th  the  United  States.  Now,  these  statutes  do 
not  provide  for  a  forfeiture  of  lands  and  rights  acquired 
by  the  railroad  company,  but  that  it  shall  acquire  no 
legal  title  to  the  lands  until  they  are  earned.  The 
state  raised  no  claim  to  unearned  lands,  but,  by  a 
legislative  act,  reconveyed  such  lands  to  the  United 
States.  These  considerations  lead  us  to  the  conclusion 
that  the  plaintiffs  have  failed  to  show  that  they  acquired 
legal  title  or  right  of  possession  in  and  to  the  lands 
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under  their  contracts  with  the  railroad  company. 
They  cannot,  therefore,  recover  in  this  action. 

V.  We  do  not  determine  that  the  plaintiff  or  the 
railroad  company  are  not  entitled  to  lands  which  were 
reserved  by  the  state,  and  not  certified  or  conveyed  to 
the  United  States.  The  evidence  before  us  fails  to 
show  that  the  lands  in  question  are  a  part  of  such 
lands.  Other  questions,  so  ably  argued  by  counsel, 
need  not  be  discussed,  as  the  points  we  determine  are 
decisive  of  the  case. 

The  judgment  of  the  district  court  is  eeversed. 


Sioux  City  &  St.    Paul  Railroad    Company, 
i»  i«l  Appellant,  v.  Lewis  Countryman,  Appellee. 

The  Same  v.  Adam  Phillips,  Appellee. 

'  The  Same  v.  Bazel  D.  Battin,  Appellee. 

The  Same  v.  Washington  Royer,  Appellee. 

1.  Railroad  Land  Qrant:  conditions:  performance:  construc- 
tion. By  an  act  of  congress  approved  in  May,  1864,  the  United 
States  granted  to  the  state  of  Iowa  to  aid  in  the  construction  of  a  rail- 
road from  Sioux  City  to  the  south  line  of  the  state  of  Minnesota,  and 
also  for  the  use  and  benefit  of  the  McGregor  Western  Railroad  Com- 
pany to  aid  in  the  construction  of  a  railroad  from  South  McGregor  in 
a  westerly  direction  until  it  should  intersect  the  said  railroad  running 
from  Sioux  City  to  the  Minnesota  line,  every  alternate  section  of 
land  designated  by  odd  numbers  for  ten  sections  in  wi^h  on  each 
side  of  said  roads.  Patents  for  one  hundred  sections  of  said  lands 
were  to  be  issued  to  the  railroad  companies  whenever  the  governor 
of  the  state  should  certify  to  the  secretary  of  the  interior  that  any 
section  of  ten  consecutive  miles  of  either  of  said  roads  was  com- 
pleted, and  likewise  upon  the  completion  of  each  succeeding  section 
of  ten  consecutive  miles  of  road  until  its  completion,  when  the  whole 
of  said  land  should  be  patented  to  the  state  for  the  purposes  afore- 
said. If,  however,  said  roads  were  not  completed  within  ten  years 
from  the  time  of  their  acceptance  of  the  grant,  the  lands  thereby 
granted  and  not  patented  were  to  revert  to  the  state  for  the  purpose 
of  securing  the  completion  of  said  roads,  and  should  the  state  fail  to 
complete  said  roavh»  within  live  yeai-s  thereafter  the  lands  undisposed 
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of  as  aforesaid  were  to  revert  to  the  United  States.     The  state- 
accepted  the  grant,  and  conferred  the  lands  and  interests  granted 
upon  the  plaintiff;  and  in  September,  1866,  the  plaintiff  accepted  the- 
grant  from  the  state.    Before  the  dose  of  1872  the  plaintiff  completed 
a  railway  from  a  point  on  the  south  line  of  Minnesota  to  the  town  of 
LeMars,  a  distance  of  fifty -six  and  a  quarter  miles,  and  about  two 
miles  of  main  and  side  track  in  Sioux  City.    It  also  built  in  the  latter 
place  a  roundhouse,  machine  and  car  shops,  and  other  buildings,  but 
never  constructed  a  road  from  LeMars  to  Sioux  City.     It  has  operated 
trains,  however,  between  those  points  over  the  track  of  another  rail- 
road.   Patents  were  issued  by  the  United  States  to  the  state  of  Iowa 
for  an  aggregate  of  abont  four  hundred  and  seven  thousand,  eight 
hundred  and  seventy  acres  of  land  as  inuring  under  the  grant  to  the 
plaintiff,  including  the   lands  in   controversy,  and  in  pursuance  of 
an  act  of  the  state  legislature  certificates  have  been  issued  to  the 
plaintiff  for  three  hundred  and  twenty-two  thousand,  four  hundred 
and  twelve,  and  eighty -one-hundredths  acres,  but  not  including  the 
lands    in  controversy.     Of  the  lands  so  certified  to  the  plaintiff, 
forty-one  thousand,   six    hundred   and  eighty-seven,    and  fifty-two- 
hundredths  acres  were  by  the  decree  of  the  federal  court  awarded  to 
the  Chicago,  Milwaukee  &  St.  Paul  Bailway  Company,  which  claimed 
said  lands  under  the  same  act  of  congress.     In  the  year  1882,  the 
state  resumed  the  lands  which  had  been  conferred  upon  the  plaintiff 
by  said  act  of  congress,  and  which  had  not  been  earned,  and  two 
years  later  it  relinquished  and  conveyed  the  lands  and  rights  resumed 
by  the  act  of  1882  to  the  United  States.    In  the  year  1887  the 
governor  certified  to  the  secretary  of  the  interior,  in  accordance  with 
the  requirements  of  the  act  last  mentioned,  a  list  of  about  twenty-six 
thousand  acres  of  land.  Including  that  in  controversy.     The  lands  so 
-certified  were  restored  to  entry  under  the  settlement  laws  of  the 
United  States  in  August,   1887,   and  the  defendants  claim  certain 
portions  thereof  under  the  homestead  and  pre-emption  entries.     The 
plaintiff  having  brought  this  action  to  quiet  its  title  to  the  lands  thus 
entered,  based  upon  said  act  of  congress  and  the  grant  from  the  state, 
held,  that  the  grant  from  the  state  to  the  plaintiff  was  necessarily 
limited  by  the    conditions   imposed   by  the  act  of   congress,    and 
that  the  right  remained  in  the  state  to  resume  control  of  all  lands  not 
earned  by  the  plaintiff  within  ten  years  from  the  acceptance  of  the 
grant,  although  such  right  was  not  specifically  reserved  by  the  state, 
and  that  the  state  had  properly  relinquished  its  title  to  the  United 

States. 

.j 

:  :  : .    The  plaintiff  having  failed  to  com-  ^ 

plete  its  road  to  Sioux  City  as  provided  by  said  act  of  congress,  and  i 

until  completion  being    entitled  only  to  land  for  each  completed  ] 

section  of  ten  consecutive  miles  of  road  built,  held,  that  it  was  not 
entitled  to  the  lands  in  controversy  on  account  of  the  last  six  and  a 
quarter  miles  of  road  constructed  on  its  line  to  LeMars,  nor  for  the 
part  of  the  road  and  improvements  built  in  Sioux  City.    Neither 


r 
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could  the  plaintiff  olaim  said  lands  as  a  part  of  the  indemnity  lands, 
-which  it  had  earned  by  the  construction  of  the  fifty  miles  of  road, 
upon  the  ground  that  the  award  of  a  portion  of  said  lands  to  the 
Chicago,  Milwaukee  &  St.  Paul  Railway  Company  was  a  sale  or 
appropriation  within  the  meaning  of  a  provision  of  said  act  of  con- 
gress that,  if  it  should  appear  that  the  United  States  had  sold  any 
part  of  the  lands  gi'anted  by  said  act,  or  that  they  had  been  reserved 
by  the  United  States  for  any  purpose  whatever,  then  the  secretary  of 
the  interior  should  cause  to  be  selected  other  lands  in  lieu  thereof. 

• 

Appeals  from  Woodbury  District  Cotirf.— Hon.  George 

W.  Wakefield,  Judge. 

Monday,  June  1,  1891. 

Each  of  these  actions  involves  the  title  to  a 
quarter  section  of  land  claimed  by  the  plaintiff  under 
a  railroad  grant,  and  by  the  defendant  by  virtue  of  an 
entry  made  under  the  laws  of  the  United  States.  The 
plaintiff  asks  that  the  entries  be  vacated,  that  the 
defendants  be  enjoined  from  attempting  to  acquire 
title  by  virtue  of  their  entries,  and  that  the  title  of  the 
plaintiff  be  quieted.  Judgment  was  rendered  in  each 
cise  in  favor  of  the  defendant,  and  the  plaintiff 
appeals.  The  questions  in  controversy  are  common  to 
all  the  cases,  and  they  are  submitted  together  on  one 
abstract .  — Affirmed . 

J.  H.  (&  C.  M,  Sivan,  for  appellant. 
M.  B.  Davis  J  for  appellees. 

Robinson,  «f. — The  claim  of  title  made  by  the 
plaintiff  is  based  upon  the  following:  An  act  of  con- 
gress, entitled  *'An  act  for  a  grant  of  lands  to  the 
state  of  Iowa,  in  alternate  sections,  to  aid  in  the  con- 
struction of  a  railroad  in  said  state, ^'  approved  May  12, 
1861 ;  chapter  134  of  the  Acts  of  the  Eleventh  General 
Assembly  of  the  state  of  Iowa ;  an  alleged  compliance 
with  the  requirements  of  said  acts;  patents  issued  by 
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the  United  States  to  the  state  of  Iowa ;  and  chapter  34 
of  the  Private,  Local  and  Temporary  Acts  of  the  Fif- 
teenth General  Assembly  of  Iowa.  The  defendants, 
Countryman  and  Phillips,  claim  title  under  homestead 
entries,  made  on  the  twelfth  day  of  September,  1887 ; 
and  the  defendants,  Royer  and  Battin,  claim,  by  virtue 
of  pre-emption,  entries  made  on  the  same  date.  Those 
portions  of  the  act  of  congress  specified  which  we  need 
to  consider  are  as  follows : 

"Be  it  enacted  *  *  ♦  that  there  be  and  is 
hereby  granted  to  the  state  of  Iowa,  for  the  purpose  of 
aiding  in  the  construction  of  a  railroad  from  Sioux 
City,  in  said  state,  to  the  south  line  of  the  state  of 
Minnesota  j  ♦  ♦  *  also  to  said  state  for  the  use  and 
benefit  of  the  McGregor  Western  Railroad  Company, 
for  the  purpose  of  aiding  in  the  construction  of  a  rail- 
road from  a  point  at  or  near  the  foot  of  Main  street. 
South  McGregor,  in  said  state,  in  a  westerly  direction, 
by  the  most  practicable  route,  on  or  near  the  Forty- 
third  parallel  of  north  latitude,  until  it  shall  intersect 
the  said  road  ininriing  from  Sioux  City  to  the  Minne- 
sota state  line,  in  the  county  of  O'Brien,  in  said  state, 
every  alternate  section  of  land  designated  by  odd 
numbers,  for  ten  sections  in  width,  on  each  side  of 
said  roads ;  but  in  case  it  shall  appear  that  the  United 
States  have^  when  the  lines  or  routes  of  said  roads  are 
definitely  located,  sold  any  section  or  any  part  thereof, 
granted  as  aforesaid,  *  *  *  or  that  the  same  has 
been  reserved  by  the  United  States  for  any  purpose 
whatever,  then  it  shall  be  the  duty  of  the  secretary  of 
the  interior  to  cause  to  be  selected,  for  the  purposes 
aforesaid,  from  the  public  lands  of  the  United  States 
nearest  to  the  tiers  of  sections  above  specified,  so  much 
land  in  alternate  sections,  or  parts  of  sections,  desig- 
nated by  odd  numbers,  as  shall  be  equal  to  such  lands 
as  the  United  States  have  sold,  reserved  or  otherwise 
appropriated    *     *     *    as  aforesaid,  which  lands,  thus 
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indicated  by  odd  numbers  and  sections,  by  the  direc- 
tion of  the  secretary  of  the  interior,  shall  be  held  by 
the  state  of  Iowa  for  the  uses  and  purposes  aforesaid ; 
provided,  that  the  lands  so  selected  shall  in  no  case  be 
located  more  than  twenty  miles  from  the  lines  of  said 
roads ;  provided,  further,  that  any  and  all  lands  here- 
tofore reserved  to  the  United  States,  by  any  act  of 
congress,  or  in  any  other  manner,  by  competent 
authority,  for  the  purpose  of  aiding  in  any  object  of 
internal  improvement  or  other  purpose  whatever,  be, 
and  the  same  are  hereby,  reserved  and  excepted  from, 
the  operation  of  this  act." 

^'Sec.  4.  The  land  hereby  granted  shall  be  dis- 
posed of  by  said  state  for  the  purposes  aforesaid  only, 
and  in  manner  following,  namely:  When  the  gov- 
ernor of  said  state  shall  certify  to  the  secretary  of  the 
interior  that  any  section  of  ten  consecutive  miles  of 
either  of  said  roads  is  completed  in  a  good,  substantial 
and  workmanlike  manner  as  a  first-class  railroad,  then 
the  secretary  of  the  interior  shall  issue  to  the  state 
patents  for  one  hundred  sections  of  land  for  the  benefit 
of  the  road  having  completed  the  ten  consecutive  miles 
as  aforesaid.  When  the  governor  of  said  state  shall 
certify  that  another  section  of  ten  consecutive  miles  shall 
have  been  completed  as  aforesaid,  then  the  secretary  of 
the  interior  shall  issue  patents  to  said  State  in  like 
manner  for  a  like  number ;  and,  when  certificates  of  the 
completion  of  additional  sections  of  ten  consecutive 
miles  of  either  of  said  roads  are  from  time  to  time 
made  as  aforesaid,  additional  sections  of  land  shall  be 
patented  as  aforesaid,  until  said  roads,  or  either  of 
them,  are  completed,  when  the  whole  of  the  lands 
hereby  granted  shall  be  patented  to  the  state  for  the 
uses  aforesaid  and  none  other :  *  *  *  provided,  further, 
that,  if  the  said  roads  are  not  completed  within  ten  years 
from  their  several  acceptance  of  this  grant,  the  said 
lands  hereby  granted  and  not  patented  shall  revert  to 
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the  state  of  Iowa  for  the  purpose  of  securing  the  com- 
pletion of  said  roads  within  such  time,  not  to  exceed 
five  years,  and  upon  such  terms  as  the  state  shall 
determine;  •  *  *  and,  should  the  state  fail  to  com- 
plete said  roads  within  five  years  after  the  ten  years 
aforesaid,  then  the  said  lands  undispcteed  of  as  afore- 
said shall  revert  to  the  United  States. 

''Sec.  5.  ♦  *  *  As  soon  as  the  governor  of  said 
state  of  Iowa  shall  file  or  cause  to  be  filed  with  the 
secretary  of  the  interior  maps  designating  the  routes  of 
said  roads,  then  it  shall  be  the  duty  of  the  secretary 
of  the  interior  to  withdraw  from  market  the  lands 
embraced  within  the  provisions  of  this  act.'' 

Chapter  134  of  the  Acts  of  the  Eleventh  General 
Assembly  accepted  the  grant  ''upon  the  terms,  condi- 
tions, and  restrictions''  contained  in  the  act  of  congress. 
Section  2  conferred  "so  much  of  the  lands,  interests, 
rights,  powers  and  privileges,  as  are  or  may  be 
granted"  in  pursuance  of  the  act  of  congress  upon  the 
plaintiff  "for  the  purpose  of  aiding  in  the  construction 
of  a  railroad  from  Sioux  City,  in  the  state  of  Iowa,  to 
the  south  line  of  the  state  of  Minnesota."  Chapter  144 
of  the  acts  of  the  same  general  assembly  also  accepted 
the  grant,  and  further  provided  as  follows : 

"Sec.  2.  Whenever  any  land  shall  be  patented  to 
the  state  of  Iowa  in  accordance  with  the  provisions  of 
the  said  aet  of  congress,  said  lands  shall  be  held  by  the 
state  in  trust  for  the  benefit  of  the  railroad  company 
entitled  to  the  same  by  said  act  of  congress,  and  to  be 
deeded  to  said  railroad  company  as  shall  be  ordered  by 
the  legislature  of  the  state  of  Iowa  at  its  next  regular 
session,  or  at  any  other  session  thereafter." 

On  the  twentieth  day  of  September,  1866,  the 
plaintiff  filed  in  the  oflSce  of  the  secretary  of  the  state 
of  Iowa  an  acceptance  of  the  grant,  and  in  July,  1867, 
it  filed  in  the  same  oflSce  and  in  the  department  of  the 
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interior  a  map  showing  the  location  of  its  proposed 
road.  In  August  of  that  year  the  lands  which  were 
claimed  to  be  included  in  the  grant  were  withdrawn 
from  market.  Before  the  close  of  the  year  1872  the 
plaintiff  completed  a  railway  from  a  point  on  the  south 
line  of  the  sta^e  of  Minnesota  to  LeMars,  a  distance 
of  fifty-six  and  one-fourth  miles,  and  about  two  miles 
of  main  and  side  track  in  Sioux  City.  It  has  also 
built  in  the  place  last  named  a  roundhouse,  machine 
and  car  shops,  and  other  buildings,  of  the  value  of  one 
hundred  thousand  dollars,  but  has  never  constructed  a 
road  from  LeMars  to  Sioux  City.  It  operates  trains 
between  those  places — a  distance  of  twenty-four  miles 
— over  the  track  used  by  the  Illinois  Central  Railway 
Company.  The  governor  of  this  state  duly  certified 
the  completion  of  five  sections  of  ten  miles  each,  com- 
mencing at  the  south  line  of  the  state  of  Minnesota,  as 
contemplated  by  the  act  of  congress ;  and  also  certified 
to  the  completion  of  the  road  from  the  point  of  com- 
mencement to  LeMars.  Patents  were  issued  by  the 
United  States  to  the  state  of  Iowa  for  an  aggregate 
four  hundred  and  seven  thousand,  eight  hundred  and 
seventy  and  twenty-one-hundredths  acres  of  land  as 
inuring  under  the  grant  to  the  plaintiff,  including  the 
lands  in  controversy.  The  Fifteenth  General  Assem- 
bly, by  chapter  34  of  its  private,  local  and  temporary 
acts,  directed  the  governor  to  certify  to  the  plaintiff  all 
lands  which  were  then  held  by  the  state  of  Iowa  in 
trust  for  its  benefit  in  accordance  with  section  2  of 
chapter  134  of  the  Acts  of  the  Eleventh  General  Assem- 
bly. Certificates  have  been  issued  to  the  plaintiff  under 
that  statute  for  three  hundred  and  twenty-two  thousand, 
four  hundred  and  twelve  and  eighty-one-hundredths 
acres  of  land,  but  not  for  the  land  in  controversy.  Of 
the  lands  so  certified  a  large  quantity  was  claimed  by 
the  Chicago,  Milwaukee  &  St.  Paul  Railway  Company 
under  a  grant  made  by  the  same  act  of  congress  under 
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which  the  plaintiflf  cMms.  In  an  action  in  the  federal 
courts,  in  which  said  company  was  the  plaintiff,  and 
the  plaintiff  in  these  actions  and  others  were  defend- 
ants, it  obtained  a  decree  awarding  to  it  forty-one 
thousand,  six  hundred  and  eighty-seven  and  flfty-two- 
hundi-edths  acres  of  the  lands  which  had  been  certified 
to  the  plaintiff.  In  the  year  1882  the  general  assembly 
enacted  a  law  to  resume  the  lands  which  had  been  con- 
ferred upon  the  plaintiff  under  the  act  of  congress  of 
1864,  and  which  had  not  been  earned.  Two  years  later 
a  law  was  enacted  by  the  general  assembly  relinquish- 
ing and  conveying  the  lands  and  rights  resumed  in  the 
year  1882  to  the  United  States,  and  directing  the  gov- 
ernor to  certify  to  the  secretary  of  the  interior  all  lands 
which  had  been  patented  to  the  state  to  aid  in  con- 
structing a  railroad  from  Sioux  City  to' the  south  'line 
of  Minnesota,  but  had  not  been  patented  by  the  state 
to  the  plaintiff.  Lands  in  Dickinson  and  O'Brien  coun- 
ties |were  excepted  from  the  provision  of  that  act. 
In  January,  1887,  the  ecovernor  certified  to  the  secretary 
of  the  interior,  in  accordance  with  the  requirements  of 
the  act  last  specified,  a  list  of  twenty-six  thousand, 
seventeen  and  thirty-tl\ree-hundredths  acres  of  lands, 
including  that  in  controversy.  The  lands  so  certified 
Vere  restored  to  entry  under  the  settlement  laws  of  the 
United  States  in  August,  1887,  and  the  entries  were 
made  by  the  defendants  as  already  stated. 

I.     The  act  of  May  12,  1864,  when  the  trust  it 
created  was  accepted  by  the  state  of  Iowa,  conferred  a 

right  to  all  the  lands  contemplated  by  the 

*'  land^anV:       act,  upou  the  couditious  therein  specified. 

perfonnjince:    Leavetiworth.  L.  (&  G.  By.  Co.  V.  United 

constmction.  '  *^ 

States,  92  U.  S.  733;  Grinnellv.  Bailway 
Co.,  103  U.  S.  739;  Goodnow  v.  Wells ,  67  Iowa, 
658.  The  ^ands  included  in  the  grant  were  to  be 
ascertained  by  survey,  and  the  location  of  the  lines  of 
road  it  was  intended  to  aid  as  to  the  lands  in  place  and 
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by  appropriate  selection  as  to  indemnity  lands.  Sioux 
City  d  St.  P.  By.  Co.  v.  Chicago^  M.  &  St.  P.  By.  Co.y 
117  U.  S.  406;  6  Supt.  Ct.  Eep.  790,  and  cases  therein 
cited;  By  an  v.  Bailway  Co.,  99  U.  S.  382.  The  grant 
from  the  state  to  the  plaintiff  was,  as  broad  in  terms  as 
that  made  by  the  act  of  congress.  Acts,  11th  Gen. 
Assem.,  sec.  2,  ch.  134.  But  it  was  necessarily  limited 
by  the  conditions  attached  to  the  grant  to  the  state.  The 
lands  were  subject  to  disposal  by  the  legislature  only  for 
the  purpose  of  aiding  in  the  construction  of  a  railroad 
from  Sioux  City  to  the  south  line  of  the  state  of  Minne- 
sota. None  of  them  were  to  be  disposed  of  until  the 
governor  should  certify  to  the  secretary  of  the  interior 
that  a  section  of  ten  consecutive  miles  of  road  had  been 
completed  in  the  manner  required  by  the  act  of 
congress,  and  upon  that  certificate  it  was  the  duty  of 
the  secretary  to  issue  to  the  state  patents  for  one 
hundred  sections  of  land  for  the  benefit  of  the  road 
which  had  completed  the  section,  and  subsequent 
patents  were  to  be  issued  in  like  manner  upon  similar 
certificates.  The  lands  granted  were  not  to  be  in  any 
manner  disposed  of  or  incumbered  except  as  they  were 
patented.  In  case  the  road  was  not  completed  within 
ten  years  from  the  acceptance  of  the  grant,  the  lands 
granted  and  not  patented  were  to  revert  to  the  strfte 
for  the  purpose  of  securing  the  completion  of  the  road ; 
and,  if  the  state  failed  to  complete  the  road  within  five 
years  after  the  expiration  of  the  ten  years  aforesaid, 
the  lands  undisposed  of  were  to  revert  to  the  United 
States.  It  is  plain  that  it  was  not  the  intent  of 
congress  to  authorize  the  state  to  transfer  to  the 
plaintiff  title  to  the  land  excepting  as  it  should  be 
earned  according  to  the  conditions  imposed  in  the 
granting  act.  See  S.  C.  dP.  By.  Co.  v.  Osceola  Co.y  50 
Iowa,  178.  No  attempt  on  the  part  of  the  state  to 
transfer  to  the  plaintiff  an  interest  not  authorized  by  the 
act  of  congress  would  have  been  effectual.     Schulenberg 


May  1891]  S.  C.  &  St.  P.  Ry.  Co.  v.  Countryman.  181 

V.  Harriman,  21  Wall.  44;  Farnsworthv.  Railway  Co.y 
92  XJ.  S.  49 ;  Jackson,  L.  &  S.  By.  Co.  v.  Davison,  65 
Mich.  416;  32  N.  W.  Rep.  733.  That  an  interest  was 
created  by  the  act  of  the  general  assembly  which  desig- 
nated plaintiff  as  beneficiary  of  the  grant,  and  by  the 
acceptance  of  the  provisions  of  that  act  by  the  plaintiff, 
is  undoubtedly  true ;  and  we  are  of  the  opinion  that  such 
interest  ripened  into  an  equitable  title  at  least  to  all  the 
lands  which  were  subsequently  earned  in  the  manner  pro- 
vided by  the  act.  But  the  right  remained  in  the  state 
to  resume  control  of  all  lands  not  earned  within  ten 
years  from  the  acceptance  of  the  grant,  and  that  right 
was  not  impaired  by  the  fact  that  in  the  gi-ant  from  the 
state  to  the  plaintiff  the  right  to  resume  was  not  spe- 
cifically reserved.  It  existed  by  virtue  of  the  act  of 
congress,  and  could  not  be  relinquished  to  the  plaintiff 
by  the  state.  The  right  of  the  state  to  resume  control 
of  the  lands  which  were  unpatented  and  unearned 
withia  the  ten  years  allowed  to  the  plaintiff  in  which  to 
complete  its  road  was  properly  exercised  by  legislative 
enactment.  Schulenberg  v.  Harriman,  21  Wall.  44; 
Unikd  States  v.  Be  Bepentigny,  5  Wall.  267.  That 
there  was  delay  in  resuming  such  control  is  a  matter  of 
which  the  plaintiff  has  no  right  to  complain ;  nor  can  it 
question  the  effectiveness  of  the  resumption.  It  was 
also  proper  for  the  state,  by  the  means  it  adopted,  to 
relinquish  to  the  United  States  the  color  of  title  which 
it  held  to  the  unearned  lands  through  the  act  of  May 
12,  1864,  and  the  patent  issued  thereunder. 

II.     The  appellant  contends  that  it  has  earned  the 
lands  in  controversy,  and  is  entitled  to  them  for  that 

reason.  They  are  not  within  the  ten-mile 
»•=;—=—=  Umits  of  this  grant;  but  it  seems  to  be 

conceded  that  they  are  within  twenty 
miles  of  the  line  of  road  as  originally  platted  by 
the  plaintiff.  Although  the  plaintiff  constructed  fifty- 
six  and  one-fourth  miles  of  road  from  the  south  line 
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of  the  state  of  Minnesota  to  LeMars,  and  a  little 
more  than  one  mile  of  main  track  in  Sioux  City,  it 
is  entitled  to  land  only  for  five  completed  sections  of 
road  of  ten  miles  each.  The  line  which  the  grant  was 
designed  to  aid  was  to  be  constructed  from  Sioux  City 
to  the  south  line  of  the  state  of  Minnesota.  The 
plaintiff  was  entitled  to  land  for  each  completed  section 
of  ten  consecutive  miles  of  road,  but  to  nothing  for 
less  than  such  a  section  until  the  road  should  be  fully 
completed.  It  is  not  pretended  that  the  road  has  been 
completed  as  contemplated  by  the  act  of  congress; 
therefore,  the  plaintiff  is  entitled  to  nothing  on  account 
of  the  last  six  and  one-fourth  miles  constructed  on  the 
line  to  LeMars ;  nor  is  it  entitled  to  anything  for  that 
part  of  the  road  built  in  Sioux  City,  and  the  improve- 
ments there  made. 

If  the  plaintiff  is  entitled  to  the  lands  in  contro- 
versy it  must  be  for  the  reason  that  they  are  a  part 
of  the  indemnity  lands  which  have  been  earned  by 
reason  of  the  construction  of  fifty  miles  of  road.  The 
first  two  certificates  of  the  governor  show  that  the  three  ' 
sections  first  completed  commenced  at  the  Minnesota 
line,  and  extended  thence  in  a  southerly  direction 
towards  Sioux  City.  The  certificate  as  to  the  fourth 
and  fifth  sections  does  not  show  that  they  continued 
the  line  of  the  first  three  sections ;  but,  in  the  absence 
of  proof  to  the  contrary,  we  will  presume  that  the  five 
sections  certified  formed  a  continuous  line  of  fifty  miles 
southward  from  the  south  line  of  the  state  of  Minne- 
sota where  it  connected  with  the  St.  Paul  &  Sioux  City 
road,  and  with  which  it  was  operated  as  a  continuous 
line.  The  number  of  acres  certified  by  the  governor 
to  the  plaintiff  was,  as  has  been  stated,  three  hundred 
and  twenty-two  thousand,  four  hundred  and  twelve 
and  eighty-one-hundredths.  But  the  act  of  May  12, 
1864,  also  granted  to  the  state  certain  lands  to  aid  in 
the  construction  of  a  railroad  from  South  McGregor 
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westward  to  a  point  of  intersection  with  the  road  to  be 
built  from  Sioux  City,  in  the  county  of  O'Brien,  and 
the  limits  of  the  two  grants  included  the  same  land  in 
the  neighborhood  of  the  point  of  junction.  A  conflict 
between  the  claimants  under  the  grant  was  settled  by 
the  decision  in  the  case  of  Sioux  City  (6JSt.  P.  By.  Co. 
V.  Chicago,  M.  d  St.  P.  By  Co.,  Ill  U.  S.  406;  6  Sup. 
Ct.  R«p.  790,  and  resulted  in  giving  to  the  Milwaukee 
Company  forty-one  thousand,  six  hundred  and  eighty- 
seven  and  fifty-two-hundredths  acres  of  the  land  which 
had  been  certified  to  the  plaintiff.  The  amount  of  land 
it  has  received  for  building  the  five  completed  sections 
of  its  road  thus  appears  to  be  two  hundred  and  eighty 
thousand,  seven  hundred  and  twenty-five  and  twenty- 
nine-hundredths  acres,  instead  of  three  hundred  and 
twenty  thousand,  which  it  claims.  But  we  do  not  think 
plaintiff  is  entitled  to  the  quantity  of  land  which  it 
claims.  The  act  of  congress  granted  to  the  state  for  the 
purpose  of  aiding  in  the  construction  of  the  two  raiboads 
described  every  odd-numbered  section  of  land  within  the 
limits  specified,  and  provided  that  if  it  should  appear, 
when  the  roads  were  located,  that  the  United  States  had 
sold  any  part  of  such  sections,  or  that  the  right  of  pre- 
emption or  homestead  settlement  had  attached  to  them, 
or  that  they  had  been  reserved  by  the  United  States  for 
any  purpose  whatever,  then  the  secretary  of  the  interior 
should  cause  to  be  selected  other  lands  in  lieu  of  those 
sold,  reserved  or  otherwise]  appropriated.  We  are  of 
the  opinion  that  the  sale,  reservation  and  appropria- 
tion contemplated  by  the  act  cannot  be  held  to  be  any- 
thing which  was  affected  by  the  act  itself,  but  to  some 
disposition  of  the  land  made  under  other  pro^dsions  of 
law.  The  granting  to  the  state  for  the  benefit  of  each 
road  of  a  moiety  of  the  odd-numbered  sections  within 
the  overlapping  ten-mile  limits  was  not  a  sale,  reserva- 
tion or  other  appropriation  of  the  land  within  the 
meaning  of  the  act.     In  other  words,  it  was  the  intent 
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of  congress  to  grant  for  the  benefit  of  each  road  but 
half  as  much  land  within  as  iwithout  such  overlapping 
limits.  Section  4,  considered  by  itself,  seems  to 
authorize  a  different  conclusion,  but  it  must  be  con- 
strued in  connection  with  the  remainder  of  the  act. 

It  follows  from  what  we  have  said  that  the  right  to 
select  for  the  plaintiff  lands  within  the  indemnity  limits 
for  those  portions  of  the  odd-numbered  sections  within 
the  overlapping  ten-mile  limits  which  belonged  to  the 
Milwaukee  Company  did  not  exist.  The  number  of 
acres  of  such  land  awarded  to  the  Milwaukee  Company 
in  the  suit  to  which  we  have  referred  was  twenty-five 
thousand,  two  hundred  and  sixty-nine  and  eighty-six- 
hundredths;  but  in  an  instrument  prepared  by  the 
secretary  of  the  interior,  and  introduced  in  evidence,  it 
is  stated  that  there  are  within  the  overlapping  ten- 
mile  limits  of  the  two  grants  seventy  thousand,  three 
hundred  and  forty-five  and  sixty-seven-hundredths 
acres.  Accepting  that  as  the  true  amount,  it  appears 
that  plaintiff  is  entitled  to  two  hundred  and  eighty-four 
thousand,  eight  hundred  and  twenty-seven  and  seven- 
teen-hundredths  acres  of  land  for  the  five  com- 
pleted sections  of  its  road,  or  four  thousand  and  one 
hundred  and  one  and  eighty-eight-hundredths  acres 
more  than  it  has  received.  There  were  patented  to 
the  state  as  inuring  under  the  grant  to  the  plaintiff, 
but  not  certified  to  it,  eighty-five  thousand,  four 
hundred  and  fifty-seven  and  forty-hundredths  acres. 
Of  that  amount,  thirty-seven  thousand  and  seven 
hundred  and  forty-seven  and  eighty-nine-hundredths 
acres  have  been  awarded  by  the  decree  of  the  federal 
courts  to  the  Milwaukee  Company,  and  twenty- 
six  thousand,  seventeen  and  thirty-three-hiindredths 
appear  to  have  been  certified  to  the  secretary  of 
the  interior  as  falling  within  the  provisions  of  the 
act  of  the  general  assembly  of  1884,  leaving  twenty-one 
thousand,  six  hundred  and  ninety-two  and  eighteen- 
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hundredths  acres  still  held  by  the  state  to  satisfy 
the  grant  to  the  plaintiflf,  or  more  than  five  times 
the  amount  to  which  it  appears  to  be  entitled.  The 
issuing  of  the  patents  to  the  state  for  more  land 
than  the  plaintiff  had  earned  seems  to  have  been  the 
result  of  a  mistake  of  fact.  But,  however  that  may 
be,  the  plaintiff  acquired  no  title  to  .the  excess  so 
patented.  There  has  been  a  partial  adjustment 
between  the  United  States  and  the  state  of  Iowa,  and 
the  latter  has  relinquished  to  the  former  a  part  of  the 
excess,  including  the  land  in  controversy.  Since  the 
authorities  charged  with  the  duty  of  selecting  the  land 
to  which  the  plaintiff  is  entitled  have  decided  that  the 
land  relinquished  had  not  been  earned,  the  burden  is 
upon  the  plaintiff  to  show  the  title  it  asserts,  for  it 
must  be  presumed  that  the  deficiency  in  its  grant  must 
be  made  up  from  land,  the  title  to  which  appears  to  be 
vested  in  the  state  for  that  purpose.  But  the  plaintiff 
has  wholly  failed  to  show  any  reason  for  holding  the 
land  in  controversy  rather  than  the  land  still  held  by  the 
state.  It  is  not  shown  to  be  nearer  the  tiers  of  sections 
within  the  ten-mile  limits  than  any  'other  land  availa- 
ble to  satisfy  the  grant.  None  of  it  is  within  twenty 
miles  of  the  five  completed  sections  of  road,  and  none 
of  it  is  within  twenty  miles  of  the  terminus  of  the  road 
at  LeMars  if  the  distance  be  measured  by  section  lines. 
Whether  the  plaintiff  is  entitled  in  any  event  to  land 
located  more  than  twenty  miles  from  its  completed 
line  is  a  question  which  we  do  not  find  it  necessary  to 
determine.  In  our  opinion  the  plaintiff  has  failed  to 
show  that  it  has  earned  the  tracts  of  land  claimed  by 
the  defendants. 

The  judgment  of  the  district  coi^rt  in  each  case  is, 
therefore,  affibmed. 
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Minnie    Stone,    Appellant,    v.    Martin    MooteE, 

Appellee.  . 

!•  Practice  in  Supreme  Court:  verdict:  conflict  of  bvidencb. 
Where  there  is  an  irreconcilable  conflict  in  the  evidence  in  a  cause 
the  supreme  court  will  not  reverse  a  judgment  and  order  a  new  trial 
upon  the  ground  that  the  verdict  and  judgment  are  not  supported  hj 
the  evidence. 

2.  Assault:  damages:  evidence.  In  an  action  for  damages  sustained 
from  an  assault  made  upon  the  plaintiff  hj  the  defendant  the  plaintiff 
claimed  that  at  the  time  of  the  assault  she  was  pregnant,  and  that  the 
abuse  of  the  defendant  produced  an  abortion,  and  injured  her  health 
to  such  a  degree  as  to  render  her  unable  to  perform  the  labor  which 
before  that  time  she  was  accustomed  to  do.  Held,  that  a  non-expert 
witness  for  the  plaintiff,  who  was  acquainted  with  her,  and  saw  her  fre- 
quently, was  properly  permitted  to  testify  that  the  plaintiff's  physical, 
condition  was  one  of  feebleness  and  inability  to  do  hard  work. 

3.     :  :    TESTIMONY  OF  EXPERTS.     A  female  physician  who 

had  attended  a  regular  medical  school,  and  has  practiced  her  profes- 
sion, but  who  had  since  abandoned  the  regular  practice  of  medicine 
and  adopted  Christian  Science  as  the  proper  method  of  healing  the 
sick,  held,  to  be  competent  to  testify  as  an  expert  as  to  the  result  of 
her  examination  of  the  plaintiff,  and  to  state  the  symptoms  complained 
of  by  her. 

4.  New  Trial :  newly  discovered  evidence.  A  new  trial  will  not  be 
granted  upon  the  ground  of  newly  discov^ed  evidence  when  such  evi- 
dence is  merely  cumulative,  or  is  of  such  a  nature  as  should  have  been 
discovered  before  or  during  the  trial. 


Appeal  from  Cedar  Rapids  Superior  Court. — Hon.  John 

T.  Stoneman,  Judge. 

Monday,  June  1,  1891. 

This  is  an  action  for  damages  for  an  alleged  assault 
and  battery  inflicted  upon  the  plaintiff  by  the  defend- 
ant. There  was  a  trial  by  jury,  and  a  verdict  and 
judgment  for  the  plaintiff  for  five  hundred  dollars. 
The  defendant  appeals. — Affirmed. 
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M.  P.  Smith,  for  appellant. 

Warren  Harmanj  for  appellee. 

EoTHBOCK,  J. — ^I.  Numerous  objections  are  made 
by  the  appeUant  to  rulings  of  the  court  during  the  trial. 

A  number  of  the  alleged  errors  are  found 
supreme  to  have  uo  placc  m    the    record.     The 

court '  vep~ 

dict^conflict     appellee  filed  an  additional  abstract,  which 

shows  that  fact,  and  the  parties  stipulated 
that  where  the  abstracts  are  in  conflict  that  of  the 
appellee  is  to  be  taken  as  correct.  We  will  proceed  to 
consider  such  alleged  errors  as  are  to  be  found  in  the 
case  as  presented  by  the  parties,  and  which  appear  to 
demand  the  attention  of  this  court. 

H  credence  is  to  be  given  to  the  testimony  of  the 
plaintiflE  the  defendant  committed  an  outrageous  assault 
upon  her  in  her  own  house,  and  struck  her  twice 
with  a  horsewhip,  and  used  violent  and  indecent  lan- 
guage to  her.  She  and  her  husband  lived  in  a  house 
which  they  rented  from  the  defendant,  and  she  claims 
that  the  defendant's  ostensible  purpose  in  visiting  the 
house  was  to  collect  rent.  She  claimed  that  at  the  time 
of  the  assault  she  was  pregnant,  and  that  the  abuse  of 
the  defendant  produced  an  abortion,  and  injured  her 
health  to  so  great  a  degree  as  to  render  her  unable  to 
perform  the  labor  which  before  that  time  she  was 
accustomed  to  do.  The  defendant,  in  his  testimony, 
denied  that  he  made  any  assault  upon  the  plaintiff,  and 
denied  that  he  was  at  or  near  the  house  of  the  plaintiff 
at  the  time  when  the  alleged  assault  was  committed. 
In  other  words  he  relied  upon  an  alibi.  He  was  corrob- 
orated by  other  witnesses  to  some  extent  as  to  his 
whereabouts  on  the  day  of  the  alleged  assault.  We  are 
asked  to  reverae  the  judgment  because  it  is  not  sup- 
ported by  the  evidence.     We  have  stated  enough  of  the 
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facts  sworn  to  by  the  witnesses  on  the  trial  to  demon- 
strate that  we  cannot  interfere  with  the  verdict.  The 
evidence  presented  an  unmistakable  and  irreconcilable 
conflict,  and  halving  been  passed  upon  by  the  jury,  and 
undergone  the  scrutiny  of  the  learned  judge  who  tried 
the  case,  we  cannot  say  that  the  court  erred  in  overrul- 
ing the  motion  for  a  new  trial  on  this  ground. 

II.  A  witness  for  the  plaintiflf,  who  appears  to 
have   been    acquainted    with    her,   and    had    become 

interested  in  her  condition,  and  saw  her 

■O     A,89  AI7X/r  * 

'damagrea:        frequently,  was  asked  if  she  knew  the 

evidences.  ^  *'  ^ 

physical  condition  of  the  plaintiff  at  the 
time  of  the  trial.  The  question  was  objected  to  because 
it  was  not  shown  that  the  witness  was  a  physician,  or 
familiar  with  the  science  of  medicine.  The  objection 
was  overruled,  and  the  witness  answered:  ^'I  know  it 
[plaintiff's  condition]  to  be  one  of  feebleness  and  ina- 
bility to  do  hard  work.'^  It  appears  to  us  that  there  is 
no  valid  objection  to  the  ruling  of  the  court  in  permit- 
ting this  evidence  to  be  introduced.  The  question  did 
not  call  for  the  opinion  of  a  medical  expert.  It  was 
evidence  of  a  fact  open  to  the  observation  of  anyone 
who  was  familiar  with  the  plaintiff  and  accustomed  to 
observe  her  appearance  and  movements.  That  the 
evidence  was  competent,  see  Tierney  v.  Minn.  (&  St.  L. 
By.  Co.,  33  Minn.  31;  23  N.  W.  Rep.  229;  State  v. 
Sheltonj  64  Iowa,  333 ;  Lamen  on  Expert  Evidence,  466. 

III.  A  female  physician,   named  Bushnell,  was 
examined  as  a  witness  for  the  plaintiff.    It  appears  from 

the  testimony  of  this  witness  that    she 
'  testimony  of     attended  a  regular  medical  school,   and 

experts.  ^  ' 

that  she  practiced  her  profession  for  some 
three  years.  The  plaintiff,  after  her  alleged  injury, 
was  examined  by  the  witness,  who  was  permitted,  over 
the  objection  of  the  defendant,  to  state  the  result  of  her 
examination,  including  the  symptoms  complained  of  by 
the  plaintiff.     It  is  claimed  that  this  was  error.     There 
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was  surely  no  more  valid  objection  to  this  evidence  than 
there  wo"uld  have  been  if  it  had  been  given  by  any 
other  physician,  and  it  is  well  settled  that  it  is  compe- 
tent for  a  physician  to  state  the  complaint  made  by  a 
patient  as  part  of  the  diagnosis  of  the  case.  It  further 
appears  from  the  testimony  of  this  witness  that  a  short 
time  before  she  was  consulted  as  a  physician  by  the 
plaintiff  she  (the  witness)  had  abandoned  the  regular 
practice  of  medicine,  and  that  she  had  adopted  Chris- 
tian Science  as  the  proper  method  of  healing  the  sick. 
She  treated  the  plaintiff  by  that  method,  and  she  was 
permitted  to  state  to  the  jury  that  her  services  to  the 
plaintiff  were  worth  from  twenty-five  doUars  to  thirty- 
five  dollars.  It  is  claimed  that  the  idea  which  is  enter- 
tained  by  some  that  the  sick  may  be  healed  by  what  is 
called  '* Christian  Science' '  is  a  humbug  and  a  fraud. 
This  may  be  true,  but  this  question  cannot  be  judicially 
determined  without  evidence,  especially  when  it  arises 
in  a  case  in  a  collateral  way.  If  this  plaintiff  honestly 
believed  that  she  could  be  benefited  by  the  treatment 
of  this  female  physician  it  is  not  for  a  court  to  judicially 
determine  that  she  ought  to  have  secured  the  services 
of  a  physician  of  any  particular  class  or  kind.  If  she 
had  in  good  faith  called  in  a  ^'root  and  herb  doctor,'^ 
or  a  '^ steam  doctor,^'  or  one  who  claimed  to  cure  the 
"ills  to  which  flesh  is  heir"  by  any  other  method,  the 
courts  will  not  determine  that  she  ought  to  have 
employed  another. 

IV.  The  defendant  complains  of  the  court's 
instructions  to  the  jury.  We  have  carefully  examined 
these  alleged  errors,  and  our  conclusion  is  that  they 
ought  not  to  be  the  subject  of  objection.  When  con- 
sidered in  connection  with  the  appellee's  abstract  of  the 
pleadings  it  appears  that  there  was  no  prejudice  to  the 
defendant  in  any  part  of  the  charge  to  the  jury. 

V.  One  ground  of  the  motion  for  a  new  trial  was 
based  upon  alleged  newly  discovered  evidence.     This 


190  Potter  v.  Douglass.  [83  Iowa 

4.  New  trial:      '  evideiice  coDsists  of  a  number  of  affidavits, 

SSviredevi-     ^^  which  the  affiants  state  certain  facts 

dence.  wMch,   upon    a    trial,   would    be  proper 

evidence.     Nearly  all  of    this  evidence    is,   however, 

merely  cumulative.     It  is  of  the  same  kind  and  to  the 

same  point  as  much  of  the  evidence  introduced  by  the 

defendant  on  the  trial.     That  which  is  not  cumulative, 

it  appears  to  us,  ought  to  have  been  discovered  by  the 

defendant  before  or  during  the  trial.     We  need  not  set 

out  these  affidavits,  nor  further  elaborate  the  case. 

The  judgment  of  the  district  court  is  affiemed. 
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Trusts:  misappropriation  op  trust  funds:  limitation  of  actions. 
Where. a  guardian  purchased  real  estate  in  her  own  name  with  money 
belonging  to  her  ward,  after  the  latter  became  of  age,  keldp  that  such 
use  of  the  ward's  money  by  the  guardian  amounted  to  an  appropria- 
tion thereof  to  her  own  use,  for  which  a  cause  of  action  at  onoe  arose 
in  favor  of  the  ward,  but  that  after  such  right  of  action  had  become 
barred  by  the  statute  of  limitations  the  ward  was  not  entitled  to  assert 
her  ownership  to  said  property  as  against  the  heirs  of  the  guardian. 

Appeal  from   Johnson   District    Court. — ^Hon.    S.    H. 

Fairall,  Judge. 

Monday,  June  1, 1891. 

This  is  an  action  for  a  partition  of  certain  lands 
and  town  lots.  Upon  a  trial  on  the  merits,  the  petition 
and  a  cross-bill  filed  by  one  of  the  defendants  were  dis- 
missed. The  plaintiflE  and  this  defendant  appeal. 
Reversed. 

Milton  Hemleyj  for  appellant. 

Robinson  (&  Patterson  and  G.  A.  Ewing^  for 
appellees. 
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Beck,  C.  J. — I.  The  petition  alleges  that  one  Mary 
J.  Potter,  in  November,  1888,  died  seized  of  the  real 
estate  involved  in  this  suit,  and  that  the  defendant, 
Ohve  Douglass,  her  daughter,  and  the  plaintiff,  her 
husband,  survived  her,  and  now,  as  tenants  in  common, 
hold  title  to  the  real  estate.  It  is  also  alleged  that  the 
defendant,  Milton  Remley,  holds  a  mortgage  executed 
on  the  land  by  the  plaintiff.'  This  defendant  files  a 
cross-bill,  alleging  that  he  holds  the  mortgage  referred 
to  in  the  petition,  and  prays  that  it  may  be  foreclosed. 
The  defendant,  Olive  Douglass,  alleges  in  her  answer 
that  she  inherited  certain  lands  from  her  father,  Jacob 
Spilt^r ,  who  was  the  first  husband  of  her  mother ;  that 
her  mother  was  appointed  her  guardian,  and  in  that 
capacity  exchanged  the  land  inherited  by  the  defend- 
ant for  other  land  and  a  large  amount  of  money ;  and 
that  her  mother  received  other  large  sums  of  money, 
the  proceeds  of  the  property  which  the  defendant  had 
mherited,  and  which  she  invested  in  the  purchase  of  the 
lands  in  controversy.  She  alleges  in  her  answer,  upon 
these  facts,  that  her  mother  held  the  land  in  trust  for 
her,  and  that,  therefore,  the  plaintiff  never  acquired 
title  to  the  lahd.  The  plaintiff  denies  the  allegations  of 
the  petition  to  the  effect  that  the  land  was  acquired 
with  money  of  the  defendant,  and  alleges  that  the 
action  is  barred  by  the  statute  of  limitations. 

II.  It  may  be  assumed,  though  we  think  such 
conclusion  extremely  doubtful,  that  the  real  estate  in 
question  was  purchased  with  money  of  the  defendant, 
received  by  her  mother  as  guardian ;  but  we  think  the 
plaintiff  is  entitled  to  the  relief  prayed  for,  on  the 
ground  that  the  bar  of  the  statute  of  limitations  defeats 
the  defendant's  claim,  based  upon  the  alleged  trust 
arising  by  reason  of  the  real  estate  having  been  pur- 
chased with  her  money.  The  defendant  attained  her 
majority  in  1874.  The  money  of  the  defendant,  which 
she  alleges  was  paid  for  the  real  estate,  was  received  in 
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1875  and  in  1883.  The  use  of  the  money  in  the  purchase 
of  the  real  estate  in  the  mother's  own  name  was  an 
appropriation  thereof  to  her  own  use,  and  wa^  a  repudi- 
ation of  the  defendant's  rights  as  a  cestui  que  trusty 
whereon  a  right  of  action  at  once  arose ;  and  this  rule 
applies  whether  •the  trust  be  expressed  or  implied. 
Gebhard  v.  Battler y  40  Iowa,  152;  Peters  v.  Jones j  35 
Iowa,  512;  Humphrey Si  v.  Mattoon^  43  towa,  .556; 
Harbour  v.  Binehart,  39  Iowa,  672 ;  Angell  on  Limita- 
tions, sec.  174,  et  seq.  There  is  no  claim  made  by  the 
defendant  of  any  concealment  or  fraud  whereby  she 
was  kept  in  ignorance  of  the  existence  of  her  right  of 
action,  which  arrested  the  running  of  the  statute  of 
limitations. 

The  conclusion  we  have  i*eached  disposes  of  the 
case  as  presented,  both  upon  the  plaintiff's  petition 
and  defendant  Remley's  cross-bill.  The  defendant  can 
set  up  the  alleged  trust  to  defeat  neither.  The  decree 
of  the  district  court,  dismissing  the  plaintiff 's  petition 
and  the  defendant's  cross-bill,  is  reversed,  and  the 
cause  remanded  for  proceedings  in  harmony  with  this 
opinion,  granting  the  relief  to  each  separately  prayed 
for  by  the  plaintiff  in  his  petition,  and  the  defendant 
Eemley  in  his  cross-bill.    Reversed. 


WiLLUM  J.  Lemp,  Appellee,  v.  Nixon  Fullerton, 

Sheriff,  Appellant. 

1.  Intoxicating'  Liquors:  original  packages:  pouce  beoula- 
TIONS:  REPLEVIN.  Where  intx)xicatmg  liquors  shipped  from  a  foreign 
state  into  this  state  for  sale  in  the  original  packages,  prior  to  the 
enactment  of  the  act  of  August  8,  1890,  fifty-first  congress  (26  Stat. 
L.  813),  were  seized  under  a  search-warrant  issued  in  pursuance  of 
the  police  regulations  of  the  state,  they  could  not  be  taken  from  the 
officer  making  the  seizure  under  a  writ  of  repleyin. 

2.  Justice's  Court:  continuance:  JURISDICTION.  After  the  plaintiff 
had  commenced  this  action  of  replevin  and  the  plaintiff  had  appeared 
before  the  justice  who  had  issued  the  search- warranty  and  joined  issue 
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upon  the  question  of  his  right  to  the  liquors  seized  thereunder,  the 
justiee  ordered  upon  the  motion  of  the  defendant  herein  that  the  case 
stand  continued  to  a  date  over  five  months  hence,  until  the  district 
court  could  determine  the  rights  of  the  parties  under  the  writ  of 
replevin.  Held,  that  the  right  of  the  justice  to  make  such  order  could 
not  be  determined  in  this  case. 

3.  Practice:  motion  for  judgment;  evidence.  Where  in  an  action 
of  replevin  issue  was  joined  as  to  the  value  of  the  property  in  ques- 
tion, hut  the  evidence  as  to  its  value  was  without  conflict,  held,  that 
the  defendant  being  entitled  to  judgment  upon  the  evidence,  his 
motion  to  take  the  case  from  the  jury  and  for  judgment  for  the  value 
of  the  property  thus  shown  should  have  been  sustained. 

Appeal  from  Des  Moines  District  Court. — ^Hon.  Charles 

H.  Phelps,  Judge. 

Monday,  June  1, 1891. 

Action  to  recover  the  possession  of  specific  per- 
sonal property.  By  direction  of  the  court,  the  jury 
returned  a  verdict  in  favor  of  the  plaintiff,  and  judg- 
ment was  rendered  thereon.  The  defendant  appeals. 
Reversed. 

Newman  &  Blake^  for  appellant. 

S.  L,  GlasgotVy  for  appellee. 

Robinson,  J. — In  the  year  1889  the  plaintiff  was  a 
brewer,  engaged  in  business  in  St.  Louis.  In  May  of 
that  year  he  shipped  from  St.  Louis  to  Burlington,  con- 
signed to  himself,  a  carload  of  beer.  His  agents  at 
Burlington  were  Werthmueller  &  Ende.  After  the  car 
containing  the  beer  had  been  placed  on  a  sidetrack  at 
Burlington,  it  was  opened  by  the  agents  named,  but 
on  the  fifteenth  day  of  May,  before  the  beer  had  been 
removed,  and  while  it  was  in  the  original  casks  in  which 
it  had  been  shipped,  a  part  of  it,  including  that  in  con- 
troversy, was  seized  by  the  defendant,  as  sheriff,  by 
virtue  of  a  search-warrant  issued  under  the  provisions 
of    section  1544  of  the  Code.     The  information  on 
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which  the  search-warrant  was  issued  charged  that  the 
intoxicating  liquors  which  it  described  were  owned  by 
Werthmueller  &  Ende.  After  the  defendant  made  his 
return  on  the  search-warrant,  the  justice  of  the  peace 
who  had  issued  it  caused  notice  to  be  given  to  Werth- 
mueller &  Ende,  and  to  all  others  whom  it  might 
concern,  to  appear  at  his  office  on  the  twenty-fourth 
day  of  May,  to  show  cause,  if  any  they  had,  why  the 
liquors  seized  should  not  be  forfeited.  On  the  day 
fixed  for  the  hearing  the  plaintiff  appeared  in  the 
justice's  court,  and  filed  a  pleading,  in  which  ha  alleged 
that  he  was  the  owner  of  the  property  in  controversy  •, 
that  it  was  shipped  from  Missouri  to  loWa,  and  seized 
by  the  sheiiff  while  in  the  original  packages,  and 
before  it  had  been  delivered  by  the  railway  company ; 
that  it  had  not  been  sold,  nor  kept  for  sale,  in  violation 
of  the  laws  of  Iowa.  On  the  sixteenth  day  of  May  this 
action  was  commenced,  and  the  property  in  controversy 
was  surrendered  to  the  coroner.  After  the  plaintiff  in 
this  action  had  filed  the  pleading  described  in  justice's 
court,  the  state  moved  for  a  continuance,  and  as  ground 
for  the  motion  showed  that  this  action  had  been  com- 
menced, and  that  the  property  seized  by  the  sheriff 
i;inder  the  search-waiTant  had  been  taken  from  him,  and 
was  not  at  that  time  under  his  control,  nor  subject  to 
the  order  of  the  court.  The  court  thereupon  sustained 
the  application,  and  continued  the  case  until  Novem- 
ber 5,  1889,  *Ho  enable  the  district  court  to  make  some 
adjudication  in  the  replevin  suit.'^  It  was  further 
ordered  that,  if  the  suit  should  be  still  pending  at  the 
date  to  which  the  cause  was  continued,  then  it  should  be 
subject  to  a  further  continuance,  on  the  request  of  the 
state.  On  the  fifth  day  of  November,  1889,  the  cause 
was  continued  to  the  next  day  by  the  justice,  on 
account  of  the  general  election.  On  the  sixth  day  of 
November,  there  being  no  appearance  by  the  claimants, 
the  property  in  controversy  was  adjudged  to  be  for- 
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feited.  When  the  coroner  attempted  to  serve  the  writ 
of  replevin,  the  sherifE  at  j&rst  refused  to  surrender  the 
property.  Thereupon  an  application  was  made  to 
the  court  from  which  the  order  issued,  which  recited  the 
refusal  of  the  sheriff  and  asked  that  he  be  required  to 
show  cause  why  he  should  not  be  punished  for  con- 
tempt. The  court  upon  that  application  ordered  the 
sheriff  forthwith  to  deliver  to  the  coroner  the  property  in 
controversy,  and  that  order  was  obeyed.  The  defend- 
«it  asked  the  court,  by  motion,  to  cancel  that  order, 
but  the  motion  was  overruled.  In  September,  1889, 
the  defendant  filed  his  answer.  In  January,  1890,  the 
plaintiff  filed  a  reply,  and  the  trial  of  the  cause  was 
commenced  to  a  jury.  After  all  the  evidence  had  been 
introduced,  the  defendant  asked  the  court  to  direct  the 
jury  to  return  a  verdict  for  him,  but  was  refused.  The 
court  then,  upon  its  own  motion,  instructed  the  jury  to 
return  a  verdict  for  the  plaintiff,  which  was  done. 

I.     The  plaintiff  contends  that  the  law  under  which 
the  seizure  was  made  by  the  defendant  is  unconstitu- 
tional, and  relies  upon  the  case  of  Leisy  v. 
'  \^m-^™%i-  Hardin.  135  IT.  S.  100;  10  Sup.  Ct.  Rep. 
pouoo  reeuia^  681,  as  sustaiuiug  his  claim.     In  that  case 

tions:  replevm.  '  ^ 

the  supreme  court  of  the  United  States 
held  that  a  citizen  of  one  state  has  a  right  to  import 
intoxicating  liquor  into  another  state,  and  there  sell  it 
in  original  packages,  notwithstanding  a  prohibition  of 
the  statutes  of  the  state  into  which  the  liquor  was 
imported,  and  in  which  it  was  sold.  So  far  as  such 
statutes  prohibit  transactions  of  that  kind,  they  were 
held  to  be  in  conflict  with  the  constitution  of  the  United 
States,  and,  therefore,  void.  But  it  was  not  held  that 
a  state  may  not  enforce  its  police  regulations  against 
traffic  in  liquor  which  is  not  in  the  nature  of  interstate 
commerce.  The  state  has  the  right  to  enforce  such 
regulations,  and  one  of  the  means  provided  is  a  proceed- 
ing by  search-warrant,  such  as  was  adopted  in  regard 
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to  tjie  liquor  in  controversy.  It  may  be  conceded  that 
such  liquor  was  prohibited  from  forfeiture  by  reason  of 
the  rule  announced  in  the  Leisy  case,  and  that  upon  the 
final  hearing  before  the  justice  it  should  have  been 
restored  to  the  plaintiff.  But  the  object  of  the  proceed- 
ing was  to  ascertain  if  a  law  of  the  state  was  being 
violated,  not  to  declare  forfeited  property  which  was 
not  subject  to  its  provisions.  In  such  a  case,  if  the 
court  errs,  the  party  aggrieved  has  the  right  of  appeal. 
The  proceeding  cannot,  however,  be  ignored  nor  treated 
as  a  nullity.  It  is  a  duly  constituted  means  of  ascer- 
taining and  determining  the  rights  of  the  respective 
parties  in  interest,  including  the  right  of  the  owner  of 
the  property  to  claim  it  as  exempt  from  the  operation 
of  the  state  laws,  and  the  decision  of  the  court  is  bind- 
ing, as  in  other  cases.  It  follows  from  what  we  have  said 
that  the  search-warrant  was  properly  issued,  and  the 
property  in  controversy  was  rightfully  in  the  hands  of 
defendant  when  this  action  was  commenced  and  the  writ 
of  replevin  was  issued.  It  was  said  in  Funk  v.  Israel,  5 
Iowa,  438,  450,  that  liquors  seized  by  virtue  of  a  search- 
warrant  issued  iunder  a  statute  substantially  the  same 
as  section  1544  of  the  Code  could  not  be  replevied. 
That  decision  was  approved  in  State  v.  Harris,  38  Iowa, 
242,  246.  It  was  said  in  the  case  last  cited  that  the 
writ  of  replevin  was  not  a  lawful  process  for  taking 
property  from  the  possession  of  an  oflBcer  rightfully 
holding  it,  under  a  writ  properly  issued  in  a  criminal 
proceeding.  We  conclude  that  the  writ  of  replevin  was 
wrongfully  sued  out  in  this  case,  and  that  the  court  had 
no  power  to  cure  the  defect  by  ordering  the  sheriflE  to 
deliver  the  property  in  question  to  the  coroner. 

n.     It  is  urged  that  the  action  of  the  justice  in 

continuing  the  proceedings    in  connection    with  the 

2.  juwioB's         search-warrant  from  May  24  to  November 

SSS^'JSSSio:  5,  1889,  was  unauthorized,  and  that  by  so 

^^^'  doing    he  lost  jurisdiction    of  the  case. 
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When  this  action  was  commenced,  the  justice^s  court 
had  jurisdiction  of  the  property  in  controversy.  It  was 
in  the  custody  of  the  law,  subject  to  the  further  order  of 
that  court.  The  proceedings  of  that  court  were  entirely 
regular,  until  after  plaintiflE  had  appeared  and  pleaded. 
When  he  entered  his  appearance  the  court  had  complete 
jurisdiction  of  both  the  person  and  property  of  the 
plaintiff  in  this  action.  If  it  exceeded  its  jurisdiction 
in  granting  the  continuance  demanded,  the  plaintiff 
had  an  appropriate  remedy  for  correcting  the  error  by 
direct  proceedings.  We  cannot  in  this  action  inquire 
into  that  question.  In  our  opinion,  on  the  undisputed 
evidence,  the  motion  of  the  defendant  for  a  verdict  in 
his  favor  should  have  been  sustained. 

III.  The  petition  alleges  that  the  value  of  the 
property  in  controversy  is  two  hundred  dollars.  The 
s  pkacticb-  answer  alleges  that  it  is  worth  more  than 
Sdment'  t^^t  sum.  On  the  trial  the  defendant  con- 
evidenoo.  ccdcd  that  it  was  of  the  value  alleged  in 
the  petition.  Evidence  was  given  on  behalf  of  the 
plaintiff  to  the  same  effect.  The  defendant,  in  his 
motion  for  a  verdict,  asked  that  the  value  of  the  prop- 
erty be  fixed  **at  the  sum  testified  to.'^  Since  there  was 
practically  no  dispute  as  to  the  value,  the  defendant 
was  entitled  to  judgment  for  two  hundred  dollars. 

The  judgment  of  the  district  court  is  reversed,  and 
the  cause  is  remanded,  with  directions  to  that  court  to 
render  judgment  in  favor  of  the  defendant  for  the 
amount  stated,  with  interest  thereon  at  six  per  cent, 
per  annum  from  the  date  of  its  former  judgment. 
Beyersed. 


John.    Berkshire,    Appellant,    v.   O.   F.    Peterson,      [go  eoQ 

Appellant. 

Deed:  delivery:  cancellation:  fraud.  The  plaintiflf,  being  the  owner 
of  a  house  and  lot  worth  one  thousand  dollars,  and  occupied  by 
him  as  a  homestead,   entered  into  a  written  agreement  with  the 
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defendant  to  trade  the  same  for  eighty  acres  of  land,  which  the 
defendant  said  he  had  not  seen,  but  represented  that  it  was  worth 
twenty-five  hundred  dollars,  and  adapted  to  farming  and  suitable  for 
a  home.  Under  the  agreement  the  plaintiff  was  to  see  the  land  before 
closing  the  deal,  and  if  the  trade  was  made  he  was  to  assume  an 
incumbrance  of  one  thousand  and  fifty  dollars  against  the  land.  Sub- 
sequently the  parties  went  to  the  office  of  the  defendant's  lawyers, 
executed  deeds  to  their  respective  properties,  the,  written  agreement 
was  destroyed,  the  recording  fees  for  the  t«70  deeds  were  paid  to  the 
attorney,  and  thereupon  the  plaintiff  left  the  office  to  go  to  see  the 
defendant's  land.  The  evidence  of  the  respective  parties  as  ta 
whether  a  delivery  of  the  deeds  was  assented  to  at  this  time  was 
oonfiioting,  .but  the  attorney  understood  that  the  deeds  were  to  be 
recorded,  and  sent  them  to  the  proper  office  for  that  purpose.  The 
evidence  showed  that  the  plaintiff  was  inexperienced  in  business, 
ignorant  and  confiding,  while  the  defendant  was  capable  and  awake 
to  his  own  interest.  The  land  being  found  worth  not  over  five 
hundred  dollars,  the  defendant  asks  that  his  deed  be  canceled. 
ffeld,  that  the  evidence  did  not  show  that  the  plaintiff  had  assented 
to  a  delivery  of  his  deed,  and  as  the  defendant  would  gain  an  uncon- 
scionable advantage  over  the  plaintiff  by  the  trade  if  enforced,  the 
latter  was  entitled  to  the  relief  asked. 

Appeal  from  Polk  District  Court. — Hon.  Josiah  Given^ 

Judge. 

Tuesday,  June  2,  1891. 

Action  in  chancery  to  rescind  a  deed  on  the 
ground  that  its  execution  was  secured  through  fraud- 
ulent and  false  representations  as  to  the  value  of  land 
traded  to  the  plaintiflE  by  defendant  for  the  lot  con- 
veyed in  the  deed.  There  was  a  decree  dismissing  the 
plaintiff's  petition.  He  now  appeals  to  this  court, 
Eeversed. 

Ira  W.  Anderson^  for  appellant. 

Macy  <&  Sweeney  and  John  A,  Call,  for  appellee. 

Beck,  0.  J. — I.  The  defendant  owned  an  unin- 
cumbered house  and  lot  in  Des  Moines,  occupied  by 
him  and  his  family,  and  worth  one  thousand  dollars,  as 
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a  home.  The  defendant  owned  an  eighty-acre  tract  of 
land  in  Jasper  county,  upon  which  was  a  mortgage  for 
one  thousand  and  fifty  dollars.  The  defendant  repre- 
sented that  his  land  was  worth  twenty-five  hundred 
dollars,  and  adapted  to  farming  and  the  uses  of  a 
home.  He  stated  that  he  had  not  seen  the  land, 
and  that  he  had  paid  twenty-five  hundred  dollars 
for  it  in  trade.  The  plaintiff  was  desirous  of  obtain- 
ing a  home  in  the  country,  and  finally  bargained 
with  the  defendant  to  give  his  Des  Moines  house  and 
lot  for  the  land,  and  assume  the  payment  of  the  incum- 
brance of  one  thousand  and  fifty  dollars.  A  written 
contract  to  this  effect  was  prepared  and  signed  by  the 
parties.  The  understanding  between  the  parties  was 
that  the  plaintiff,  before  executing  the  deed  and  closing 
the  transaction,  should  have  an  abstract  of  title,  and 
should  see  and  inspect  the  land.  The  evidence  shows 
that  the  plaintiff,  who  was  a  plasterer,  had  entered  into 
a  contract  for  work,  and  was  anxious  not  to  lose  time 
from  his  employment,  and  for  this  reason  proposed  that 
the  matter  should  be  closed  up  without  delay.  He, 
therefore,  proposed  that  the  deeds  be  executed,  and 
that  he  would  go  that  very  day  to  see  the  land.  He 
waived  inspection  of  the  abstract,  accepting  defendant's 
statements  as  to  its  effect.  They  went  to  the  office  of 
the  defendant's  lawyers,  had  deeds  prepared  and 
executed,  surrendered  the  written  contract,  which  was 
destroyed, — each  party  paying  fees  to  the  lawyer  for 
recording.  Thereupon  the  plaintiff  left  the  office,  and 
went  to  see  the  land,  which  was  about  twenty-five  miles 
from  Des  Moines.  This  was  what  was  done.  The 
lawyer  understood  that  the  deeds  were  to  be  recorded 
and  sent  them  to  the  proper  office  for  that  purpose. 
The  plaintiff  testifies  that  he  did  not  direct  the  record- 
ing of  the  deeds,  nor  did  he  assent  to  the  delivery  of 
the  deed,  so  as  to  make  it  effective,  but  that  he  under- 
stood the  transaction  to  be  that  the  trade  should  not  be 
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completed  until  he  saw  the  land  and  found  it  to  be  of 
the  character  represented.  He  is  positive  in  the  state- 
ment that  he  did  not  assent  to  the  passing  of  the  title, 
and  that  he  understood  that  should  not  be  done  until 
he  had  seen  and  approved  the  land.  He  is  contradicted 
by  the  defendant.  The  lawyer,  while  not  stating  that 
plaintiff  assented  to  the  delivery  of  the  deed  so  as  to 
make  it  effective,  understood  that  was  the  purpose  of 
the  parties. 

We  reach  the  very  satisfactory  conclusion  that  the 
plaintiff  did  not  assent  to  the  delivery  of  the  deed  in 
the  technical  sense,  which  made  it  effective  as  a  con- 
veyance, that  he  did  not  intend  the  title  should  pass 
until  he  had  examined  the  land  and  approved  it  as  cor- 
responding with  the  defendant's  representations.  The 
plaintiff  clearly  appears  to  be  inexperienced  in  business ; 
ignorant,  if  not  dull;  and,  as  honest  men  of  that  class 
always  are,  confiding,  and  the  ready  victim  for  a 
sharper.  The  defendant  appears  capable  and  awake  to 
his  own  interest.  The  conclusion  we  have  stated  as  to 
the  plaintiff's  understanding  of  the  contract  is  sup- 
ported by  admissions  made  by  the  defendant  after  the 
plaintiff  returned  from  the  land,  to  the  effect  that  the 
trade  had  not  been  consummated,  had  fallen  through, 
because  the  plaintiff  did  not  approve  the  land,  and  that 
it  was  made  subject  to  this  condition.  The  defendant 
admits  these  statements,  but  accounts  for  them  by 
declaring  that  he  was  requested  by  the  plaintiff  to  make 
them,  in  order  to  cheat  an  agent  who  had  a  contract 
for  commission  for  making  the  trade.  His  denial  and 
explanation  surely  tend  to  impair  his  credibility.  The 
plaintiff's  story  is  in  the  manner  of  a  plain,  confiding, 
dull  and  honest  man.  We  accept  it  as  entitled  to  more 
credit  than  the  unnatural  and  unreasonable  evidence  of 
the  defendant. 

II.  The  plaintiff,  upon  visiting  and  inspecting 
the  land,  found  that  one  end  qf  it  was  a  worthless  sand- 
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bank,  the  other  a  swamp,  with  about  twenty  acres  in 
the  middle  ^t  for  cultivation,  and  the  whole  tract  was 
worth  four  or  five  hundred  dollara.  We  are  clear  in 
the  opinion  that  the  plaiAtiff  did  not  assent  to  the  title 
passing  by  the  delivery  of  the  deed,  so  as  to  have  that 
effect,  until  he  had  seen  and  was  satisfied  with  the  land. 
He  did  examine  the  land,  and  rejected  it.  The  convey- 
ance of  his  home  is,  therefore,  invalid,  and  must  be 
rescinded. 

That  the  defendant  represented  the  land  as  being 
worth  twenty-five  hundred  dollars,  when  in  fact  it  was 
not  of  the  value  of  five  hundred  dollars,  and  that 
he  knew  it  was  not  of  the  value  he  represented,  we 
think  is  clearly  established.  The  case  is  one  whete 
the  superior  mind  of  the  sharp  trader  gains  an  uncon- 
scionable advantage  over  a  dull  and  confiding  man. 
The  plaintiff,  if  the  deeds  be  sustained,  would  lose  his 
home,  worth  a  thousand  dollars,  become  indebted  on  a 
mortgage  to  the  extent  of  one  thousand  and  fifty  dol- 
lars, and  receive  a  tract  of  land  worth  five  hundred 
dollars,  which  is  useless  for  a  home,  the  purpose  for 
which  he  bought  it.  He  becomes  homeless  and 
indebted  five  hundred  and  fifty  dollars  after  applying 
the  proceeds  of  the  lands,  if  it  will  realize  five  hundred 
dollars,  to  the  payment  of  the  mortgage.  In  this  court 
of  conscience,  clear  evidence  establishing  valid  con- 
tracts must  be  introduced  which  wiU  permit  of  no  escape 
from  their  enforcement  to  justify  the  expectation  of 
upholding  them,  when  they  work  such  grossly  inequi- 
table results.  Whoever  consents  to  stand  upon  such  a 
•contract  must  be  content  to  accept  just  what  the  strict 
letter  of  the  law  and  justice  will  give  him.  He  may 
have  his  pound  of  flesh,  but  not  a  drop  of  blood. 

The  decision  of  the  district  court  is  reversed,  and 
the  cause  is  remanded  for  a  decree  in  harmony  with 
this  opinion,  or,  at  the  plaintiff's  opinion,  such  a  decree 
may  be  entered  here.    Reversed. 
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J.  0.  Murray,  Appellee,  v.  M.  M.  Walker,  Appellant- 

1.  Partnership:  unincorporated  association:  indebtbdnkss: 
LIABILITY  OF  MEMBERS:  .INSTRUCTIONS  TO  JURY.  In  an  aotion  against 
the  defendant,  as  a  member  of  an  unincorporated  fair  association)  for 
the  amount  of  certain  premiums  offered  by  Ihe  association,  it  appeared 
that  there  was  no  express  agreement  between  those  charged  as  being 
officers  and  directors  as  to  the  organization  or  conduct  of  the  asso- 
ciation, and  the  defendant  denied  that  he  was  an  officer  or  member- 
of  said  association,  but  he  admitted  that  he  was  at  the  fair,  acted  as 
one  of  the  judges  at  the  races,  and  undertook  the  collection  of  money 
to  pay  certain  bills,  but  not  as  a  member  of  the  association.  The 
evidence  showed,  however,  that  the  fair  was  largely  advertised  in  the 
daily  papers  of  the  city  where  defendant  resided,  and  gave  the  defend- 
ant's name  as  vice-president  of  the  association,  and  that  one  of  such 
papers  was  taken  by  the  defendant.  JSCeld,  that  in  view  of  the  conflict 
in  the  evidence  it  was  properly  left  to  the  jury  to  determine  whether 
the  defendant  ratified  the  publication  of  his  name  as  an  officer  of  the 
association. 

2.     : : : .    The  court  instructed  the  jury  that  if 

defendant  had  knowledge  of  the  offer  of  premiums,  and  he,  as  a  mem- 
ber of  the  association,  assisted  in  holding  the  fair,  this  would  amount 
to  a  ratification  of  such  offer,  and  would  render  the  defendant  liable ; 
but  that  his  acts  at  the  fair,  if  any,  as  a  mere  employe  would  not  of 
themselves,  if  he  was  not  a  member,  impose  any  liability  upon  him. 
Seld,  that  the  instruction  was  proper. 

3.     : : : .    A  rule  of  the  association  permitted 

the  officers,  in  case  of  unfavorable  weather,  to  reduce  or  scale  down 
the  premiums,  and  the  court  had  instructed  the  jury  that  if  the  con-  . 
ditions  were  such  that  the  officers  might  scale  down  the  premiums 
the  association  would  only  be  liable  for  the  reduced  amount.  There 
was  evidence  of  an  offer  on  the  part  of  the  association  to  pay  less  than 
the  full  amount  of  the  premiums,  and  of  the  acceptance  by  some  of 
such  offer.  Held,  that  the  court  properly  instructed  the  jury  that  no 
agreement  of  the  exhibitors  to  accept  a  less  sum  than  what  was  due, 
without  other  consideration  than  the  payment  of  such  less  sum,  would 
not  be  binding. 

4.     : : : .    Where  the  court  has  instructed  the 

jury  upon  a  question  in  issue  in  a  cause  in  a  general  way,  but  not  as 
fully  as  desired  by  one  of  the  parties,  and  such  party  does  not  ask  a 
modification  or  change  of  such  instruction,  he  cannot  complain  of 
such  instruction  upon  appeal,  although  the  court  refused  at  the  request, 
of  such  party  to  give  other  instructions  upon  the  same  point. 
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5.    :  :   :   evidence.    An  irresponsiye  answer  by  a 

witness  may  be  strioken  out  on  motion  of  the  party  by  whom  the 
witness  was  called. 

6.    : : : .    Where  it  is  sought  to  subject  one 

of  the  officers  of  an  unincorporated  association  to  liability  for  the 
indebtedness  of  such  association,  held,  that  it  might  be  shown  in 
proof  of  such  person  being  an  officer  of  the  association  that  others  who 
were  advertised  as  officers  of  said  association,  as  was  the  defendant, 
acted  in  such  official  capacity  in  fact. 

7.     :  :   :  assignment.    Where  the  signature  to  an 

assignment  of  an  account  by  a  partnership  was  disputed,  held,  that 
one  who  had  corresponded  with  the  firm,  and  knew  its  signature  only 
as  it  had  been  communicated  to  him  in  that  way,  might  testify  that 
the  signature  to  such  correspondence  was  the  same  as  that  affixed  to 
the  assignment. 

Appeal  from  Jackson  District    Court, — Hon.    C.    M. 

Wateeman,  Judge. 

Tuesday,  June  2,  1891. 

Action  to  recover  premiums  offered  by  the  **  Upper 
Mississippi  Valley  Inter-state  Fair.''  The  defendants 
in  the  suit  as  originally  instituted  are  twenty-eight  in 
number,  being  the  president,  vice-president,  treasurer, 
secretary  and  directors  of  the  fair.  The  petition  rep- 
resents that  the  defendants,  as  partners,  associated 
together  for  the  purpose  of  conducting  a  fair  or  exposi- 
tion at  Dubuque  in  September,  1884,  and  advertised 
for  exhibitors  of  horses,  cattle  and  other  live  stock, 
and  articles  of  machinery,  etc.,  to  be  present  and  com- 
pete for  premiums  offered  by  the  association ;  that  in 
pursuance  thereof  persons  did  appear  and  compete  for 
said  premiums ;  and  that  a  large  amount  of  the  prem-^- 
iums  thus  competed  for  by  vaiious  persons  are  due  and 
unpaid,  and  that  the  plaintiff  is  now  by  assignment  the 
owner  thereof.  The  petition  asks  for  judgment  against 
each  of  the  defendants.  The  answer  presents  defenses 
which  will  be  noticed  in  the  opinion  so  far  as  necessary. 
A  separate  trial  was  awarded  the  defendant  Walker^ 
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and  the  issues  were  submitted  to  a  jury,  that  returned 
a  verdict  for  the  plaintiff,  and  from  a  judgment  thereon 
the  defendant  appeals. — Affirmed. 

Fotike  d  Lyon  and  Boht.  W.  Stewart,  for  appellant. 

L.  A.  Ellis,  Graham  <&  Cody  and  C.  W.  Farr,  for 
appellee. 

Granger,  J. — The  case  involves  a  consideration  to 
fiome  extent  of  the  rules  of  law  applicablp  to  members 
of  voluntary  associations  (unincorporated)  for  debts 
incurred.  The  defendant  Walker  was  the  alleged  vice- 
president  of  the  association.  One  E.  E.  Shankland 
was  its  secretary,  and  generally  conducted  the  business 
of  advertising  and  other  preparations  for  the  fair.  The 
fair  was  prominently  advertised  in  two  of  the  leading 
daily  papers  of  the  city  of  Dubuque,  and  one  of  them 
was  taken  at  the  store  of  the  defendant,  and  also  at  his 
residence,  in  which  was  a  column  of  advertisement  in 
large  display  type,  with  the  names  of  the  oflScers  and 
directors  of  the  fair,  the  defendant  being  designated  as 
vice-president.  The  defendant's  answer  is  a  denial  of 
his  being  a  member  or  officer  of  the  association,  and 
his  testimony  is  a  denial  of  his  having  any  business 
relation  therewith.  The  assignments  in  the  case  bring 
in  question  the  correctness  of  some  of  the  instructions 
given  and  refused,  and  also  rulings  upon  the  admission 
of  evidence.  We  may  be  somewhat  aided  in  our  con- 
sideration to  have  in  view  some  unquestioned  rules  of 
law  announced  by  the  district  court  in  the  case,  wherein 
*  the  facts  essential  to  a  recovery  are  stated.  The  cor- 
rectness of  the  fifth  instruction  given  by  the  court  is 
not  questioned  in  argument,  and  stands,  for  the  pur- 
poses of  the  case,  as  announcing  correct  rules,  and  we 
may  add  that  they  are  justified  by  authority. 

The  instruction  is  as  follows:     "5.     Parties  to 
unincorporated  associations  are  not  holden  to  contracts 
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made  in  their  names  by  others  without  authority.  The 
authority,  however,  may  be  given  in  any  of  the  ways 
known  to  the  law  of  agency,  or  the  act  may  become 
binding  by  ratification.  Mere  membership,  or  the 
fact,  if  shown,  that  the  defendant  performed  some 
duties  at  said  fair,  would  not  create  liability.  But  such 
facts  may  be  considered  with  others  as  tending  to  show 
Uability.  In  this  case,  if  you  find  that  defendant 
Walker  was  a  member,  and  held  an  office,  in  said  fair 
association,  or  if  you  find  that  he  performed  some  duties 
at  said  exhibition,  neither  of  these  facts  would  create 
hability  on  his  part  to  plaintiff,  but  it  will  be  necessary 
for  you  to  further  find  that  he  offered  the  premiums 
promised,  or  authorized  some  person  to  make  said 
offer,  or  that  he  ratified  the  act  of  such  other  person  in 
making  such  offer  by  adopting  such  act  as  his  own 
after  it  was  done.  But  in  order  to  amount  to  a  ratifi- 
cation it  must  be  shown  that  defendant  not  only  knew 
of  the  fact  that  the  offer  of  said  premiums  was  made  hj 
some  third  person,  but  it  must  further  appear  that 
said  offer  purported  to  be  made  in  part  on  behalf  of 
defendant  as  a  member  of  said  association,  and  that, 
knowing  this  fact  also,  he  adopted  and  approved  said 
acf 

!•     The    fourth    instruction,   after    stating    some 

#  

undisputed  facts,  as  that  there  was  a  so-called  ^^  Upper 

1  pabtnbbship:    Mississlppi  luter-state  Fair  Association'^ 

SS^SSSi-    i^  name ;    that  a  fair  was  held,  premiums 

22Seaf:1jabii-   offcrcd,  ctc,   statcs  somc  disputed  ques- 

i)OT?fSIImic-    tions,    as:     ^*Was    defendant    Walker  a 

onfl  o  ory.     jj^^jj^j^^j.  ^f  ^]^q   associatiou?     Did  he,  a& 

such  member,  take  part  in  said  fair,  and  offer,  either 
by  himself  or  agent,  to  pay  the  premiums  offered,  or, 
knowing  of  said  offer,  did  he  as  a  member  of  said 
association  ratify  the  sameT^  The  objection  to  the 
instruction  is  that  it  submits  to  the  jury  the  question: 
**Was  defendant  Walker  a  member  of  said  associa- 
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tion?"  and  it  is  urged  that  the  correct  query  was: 
^'Did  defendant  Walker  ratify  the  act  of  Shankland 
in  advertising  him  as  an  officer  or  holding  him  out  as 
an  officer  of  a  pretended  organization! '^  The  question 
is  to  be  settled  by  the  issues  on  which  the  plaintiff 
seeks  to  recover.  Looking  to  the  petition,  we  find  it 
alleged  that  the  defendants  ^^were  partners,  doing 
business  *  *  *  under  the  firm-name  and  style  of 
Upper  Mississippi  Valley  Inter-state  Fair,  and  ♦  ♦  * 
held  themselves  out  to  the  world  as  such.'^  The  lia- 
bility of  the  defendant  depended  upon  his  being  a 
partner  in  such  association.  If  a  partner,  he  was  a 
member  thereof.  The  pleadings  put  the  alleged  facts 
in  issue,  and  the  testimony  was  conflicting.  Hence, 
the  inquiry  was  not  improper,  but  essentially  necessary. 
It  is  said  in  this  connection  that  the  ^4egal  effect 
of  the  evidence  offered  is"  that  Walker  did  not  so 
ratify  the  act  of  Shankland  in  advertising  or  holding 
him  out  as  an  officer,  and  that  the  appellant  for  that 
reason  was  entitled  to  a  dismissal  of  the  case.  This 
involves  an  inquiry  as  to  the  legal  effect  of  the  evi- 
dence bearing  on  the  question  of  the  defendant's 
liability ;  that  is,  is  it  such  that  the  court  should,  as  a 
matter  of  law,  have  determined  the  defendant  not 
liable!  It  may  be  said  from  the  record  that  there  was 
no  express  agreement  between  the  defendants  as  to  the 
organization  or  conduct  of  the  association;  that  the 
understanding  must  have  been  mainly  through  inter- 
views with  Shankland  in  regard  to  the  fair ;  the  public 
nature  of  the  enterprise,  the  publicity  given  thereto 
through  advertisements,  and  the  public  announcement 
as  to  who  were  the  promoters  thereof.  Mr.  Walker 
does  not  say  he  did  not  see  the  advertisements  in  the 
papers  of  Dubuque  including  his  name  as  vice-president 
of  the  fair,  but  he  does  say  he  does  not  recollect  it ; 
that  he  probably  saw  the  advertisement,  but  gave  it  no 
attention;  and  has  no  recollection  that  he  saw  his 
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name  as  an  oflScer.  He  states  that  he  was  present 
afterwards  at  the  fair,  and,  at  the  instance  of  the 
superintendent  of  the  department,  acted  as  one  of  the 
jndges  at  the  races;  that  at  the  instance  of  Mr. 
Shankland  he  acted  to  collect  some  money  to  pay  cer- 
tain bills,  but  that  nothing  that  he  did  was  in  conse- 
quence of  his  being  a  member  of  the  association  or 
connected  therewith.  We  are  then  to  inquire  if  there 
is  anything  in  the  record  to  so  dispute  this  ss  to  make 
the  question  of  liability  one  of  fact  for  the  jury.  It  is 
a  fact  that  from  April  to  September  the  object  and 
purpose  of  the  fair  were  prominently  in  the  public  prints 
in  the  city  of  Dubuque,  where  the  defendant  resided, 
and  was  engaged  in  business ;  that  it  was  a  matter  of 
general  public  interest;  that  such  fairs,  for  success, 
demand  the  co-operation  of  many  persons;  that  the 
business  men  of  such  a  city  would  naturally  be  inter- 
ested to  know  who  were  the  promoters  of  an  enterprise 
of  so  public  a  nature,  as  its  success  would  largely 
depend  thereon ;  that  the  management  of  such  fairs  is 
generally  under  the  direction  of  oflScers  of  the  classes 
named,  and  not  by  a  single  person,  as  would  be  the 
fact  in  this  case  under  the  claim  of  the  appellant ;  that 
the  defendant  actually  knew  of  the  fair,  and  contributed 
twenty-five  dollars  thereto,  and  that  his  name,  through 
the  public  advertisements,  was  before  the  public  as  an 
officer  of  the  association.  Viewing  these  facts  without 
reference  to  the  statements  of  the  defendant,  and  we 
think  no  jury  or  person  uninterested  would  long  hesi- 
tate to  say  that  the  defendant  both  knew  and  tacitly  at 
least  assented  to  such  use  of  his  name.  If  so,  such 
facts,  viewed  with  the  statements  of  the  defendant, 
constitute  a  conflict  that  makes  the  question  one  .of  fact 
for  the  jury.  The  consideration  of  this  point  at  this 
time  will  materially  aid  in  the  disposition  of  other 
questions  to  be  considered. 

II.     The  court^s  sixth  instruction  is  as  foUows: 
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^'6.     If  you  find  ttat  defendant  was  a  member  of  said 
2. . : .    fair  association,   and.  had  knowledge  of 

•  the  fact  that  said  association  had  oflEered 
the  premiums  in  question,  and  he  thereafter,  as  such 
member,  assisted  in  the  holding  of  said  fair,  this  would 
amount  to  a  ratification  on  the  part  of  defendant,  and 
would  make  him  liable  in  this  a<3tion.  But  his  acts  at 
said  fair,  if  any,  as  a  mere  employe,  if  he  was  such, 
would  not  of  themselves  impose  any  liability  upon  him 
if  he  was  not  a  member  of  such  association." 

It  is  said  that  '^participation  in  holding  the  fair 
would  not  amount  to  ratification;"  that  he  must  have 
participated  with  full  knowledge  of  the  liability  he  was 
incurring  thereby.  The  liability  is  the  legal  inference 
from  the  facts  stated  in  the  instruction.  It  is  the  law 
applicable  to  the  facts,  and  that  the  defendant  was 
bound  to  know.  It  is  further  urged  that  the  instruc- 
tion is  faulty,  misleading,  in  that  it  speaks  of  the  acts 
of  the  defendant  at  the  fair  as  an  '* employe."  There 
is  no  evidence  of  his  being  an  employe  in  the  sense 
of  '^ working  for  hire,"  but  the  term  '^  employ"  has 
a  different  meaning  at  times, — as,  'Ho  use,"  ''to 
occupy,"  "to  intrust;"  and  under  the  evidence  there 
could  not  well  have  been  any  misunderstanding  by  the 
jury  as  to  what  was  meant  by  the  term  "employe." 

III.  Complaint  is  made  of  the  eighth  instruction 
by  the  court,  which  is  as  foUows:  "8.  If  the  whole 
8^ . . .  amount    of    the   premiums    offered   was 

•  earned  by  plaintiff  or  his  assignors,  and 
became  due  and  owing  from  defendant,  then  no  agree- 
ment, if  any  is  shown,  on  the  part  of  any  of  said 
exhibitors  with  the  defendant  or  his  assignors,  to 
accept  a  less  sum  than  what  was  so  due,  without  other 
consideration  for  such  agreement  than  the  payment  of 
such  less  sum,  would  be  binding  upon  ssuch  exhibitor, 
and  he  or  his  assignors  might,  notwithstanding  the 
acceptance  of  said  sum,  recover  the  balance  still  due." 
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There  was  a  rule  of  the  association  that  permitted 
the  officers,  in  case  of  unfavorable  weather,  to  reduce 
or  *^scale  down^'  the  premiums,  and  •the  court  had 
instructed  the  jury  that  the  obligation  of  the  associa- 
tion for  the  payment  of  the  premiums  was  in  the 
nature  of  a  contract;  and,  in  eflEect,  that  the  accept- 
ance by  the  exhibitoi-s  must  be  in  the  light  of  all  the 
terms  of  the  oflEer;  and  that,  if  the  conditions  were 
such  that  the  officers  might  scale  down  the  premiums, 
the  association  would  only  be  liable  for  the  reduced 
amount.  An  objection  to  the  instruction  is  that  it 
assumes  there  was  evidence  tending  to  prove  that  some 
of  the  exhibitors  agreed  to  take  less  than  the  full  amount 
due.  That  there  is  evidence  showing  that  there  was  an 
oflfer  to  pay  less  than  the  full  premiums  offered,  and  an 
acceptance  by  some,  will  not  be  questioned ;  the  point 
of  difference  being  that  one  party  regards  the  amount 
due  as  the  remainder  of  twenty-five  per  cent,  after 
scaling  down,  and  the  other  party  the  full  amount 
offered.  The  court  submitted  to  the  jury  the  question 
whether  the  conditions  existed  to  warrant  scaling 
down  the  premiums,  and  it  was  in  view  of  this  situa- 
tion on  the  trial  that  the  court  gave  the  eighth  instruc- 
tion to  guard  against  the  effect  of  any  agreements  to 
take  a  part  of  what  was  due  in  satisfaction  of  the  whole, 
if  it  found  the  conditions  such  that  the  scaling  was  not 
justified;  and  the  instruction,  we  think,  properly 
expresses  the  law,  and  was  warranted  by  the  state  of 
the  evidence. 

IV.  There  is  a  complaint  that  the  court  did  not 
instruct  the  jury  as  to  the  legal  effect  of  the  rule  per- 
4^ . . J  mitting  the  scaling  down  of  the  premiums 

"  because     of    unfavorable    weather,    the 

thought  being,  as  we  understand,  that  the  jury  should 
have  been  told  what  kind  of  weather  would  be 
''unfavorable,"  so  as  to  warrant  scaling  down.     The 
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court  instructed  the  jury  briefly  and  in  a  general  way 
on  this  branch  of  the  case,  and,  to  the  extent  of  the 
instruction,  correctly.  The  defendant  asked  other 
instructions,  but  did  not  ask  a  modification  or  change 
of  the  instruction  in  the  particular  as  to  which  com- 
plaint is  now  made,  and  we  think  he  should  not  now 
complain. 

V.  Numerous  questions  are  presented  as  to  the 
admission  and  rejection  of  evidence.  Bart  E.  Linehan 
5.  _:  _:  _:  wa^  a  witucss  for  the  plaintiff,  and  stated 

evidence.        ^j^  j^jg  direct  examination  that  he  "never 

accepted  the  trust  of  treasurer. '^  The  answer,  on 
motion  of  the  plaintiff,  was  stricken  out  as  not  respon- 
sive, and  the  appellant  complains  and  says  the  ruling 
led  the  "jury  to  understand  that  he  had  accepted  an 
office  in  an  alleged  association. '^  But  the  plaintiff  was 
entitled  to  a  responsive  answer  to  the  question,  and  was 
not  required  to  allow  an  irresponsive  answer  to  remain, 
even  if  material  (which  we  do  not  decide). 

VI.  The  court  permitted  witnesses  to  testify — as 
in  the  case  of  Mr.  Linehan — ^that  he  acted  as  treasurer, 
J  . . .  and  to  what  he  did  in  that  capaxjity  as  to 

•  payments  of  accounts,  etc.,  and  that  one 

Crotty  acted  as  clerk  for  him.  It  is  urged  that  the 
acts  of  Mr.  Linehan  could  in  no  way  affect  the  defend- 
ant. Among  the  facts  that  the  plaintiff  must  establish 
to  recover  is  this :  That  these  defendants  were  associ- 
ated and  acting  together  in  the  conduct  of  the  fair.  A 
way  of  doing  this  is  by  proving  the  acts  of  each  in 
furtherance  of  the  objects  of  the  association,  and  the 
manner  of  their  doing  it ;  as,  did  the  officers  assume  the 
duties  that  naturally  belonged  to  the  stations  they  were 
advertised  as  holding!  H  yes,  was  it  publicly  done,  in 
\'iew  of  the  exhibitors,  and  in  a  way  that  others  might 
reasonably  understand  they  were  really  such  officers! 
The  testimony  complained  of  was  admissible  for  such  a 
purpose. 
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VII.  S.  S.  Brown's  Sons  were  exhibitors  at  the 
fair,  and  were  awarded  a  premium  of  two  hundred  and 

7, . . .  sixty  dollars,  on  which  there  is  an  unpaid 

•  ««iinment.  '  tj^lance  of  two  hundred  and  ten  doUars. 
which  constitutes  a  part  of  the  plaintiflE's  claim,  as 
assignee  thereof.  S.  S.  Brown  is  dead,  and  his  sons 
were  engaged  in  business  under  the  above  name.  Lucy 
Brown  is  executrix  of  the  estate  of  S.  S.  Brown,  and  is 
at  times  spoken  of  in  the  testimony  as  "executrix  of  the 
estate  of  S.  S.  Brown's  Sons,''  and  also  as  a  member 
of  the  firm.  The  firm's  signature  to  the  assignment  was 
written  by  Lucy  Brown,  and  its  genuineness  as  that  of 
the  firm  is  questioned.  Disregarding  the  evidence  as  to 
her  being  the  executrix  and  a  member  of  the  firm,  and 
the  action  of  the  court  in  admitting  the  signature  or 
assignment  in  evidence  is  fuUy  sustained.  Mr.  Farr 
testified  that  he  had  corresponded  with  the  firm,  and 
the  signature  in  his  correspondence  is  the  same  as  that 
to  the  assignment ;  that  he  has  transacted  business  for 
the  firm,  and  knows  the  signature,  as  it  has  been  com- 
municated to  him  several  times,  and  that  the  signature 
to  the  assignment  "is  the  genuine  signature  for  the 
copartnership  of  the  firm,  by  which  they  do  business 
with  the  world."  It  is  true,  he  says  he  never  saw  the 
signature  written,  and  that  he  knows  it  only  through 
his  business  transactions  and  correspondence.  The 
evidence  clearly  shows  that  Lucy  Brown  was  authorized 
to  attach  the  signature,  and,  further,  that  the  firm 
recognized  and  acted  upon  the  signature  in  its  business 
relations.     1  Greenleaf  on  Evidence,  sec.  577. 

It  is  not  important  that  we  consider  the  objections 
to  the  evidence  further.  The  rulings  are  in  the  main 
correct,  and  in  no  case  is  there  error  to  the  prejudice  of 
the  defendant.     The  judgment  is  affirmed. 
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P.  H.  McCauley,  Appellee,  v.  The  City  of  Des  Moines, 

Appellant. 

1.  Ck>ntract:  construction:  evidence.  The  plaintiflf  undertook  by  a 
oontraot  in  writing  to  construct  a  brick  sewer  for  the  defendant 
according  to  written  plans  and  specifications  at  a  certain  price  per 
lineal  foot.  By  the  terms  of  the  contract  he  agreed  to  make  all 
necessary  excavations,  and  furnish  at  his  own  expense  all  necessary 
materials  and  labor.  In  making  the  excavation  the  plaintiff  found  it 
necessary  to  remove  a  large  quantity  of  rock  in  order  to  put  the  sewer 
in  place,  which  involved  an  expenditure  of  several  hundred  dollars 
more  than  would  have  been  incurred  if  the  excavation  had  been 
composed  wholly  of  earth.  Held,  that  parol  evidence  was  inadmissi- 
ble to  show  that  when  the  contract  was  made  the  parties  thereto  sup- 
P98ed  that  the  excavation  would  be  of  earth  alone. 

2.  : .  One  of  the  specifications  b^ing  that  whatever  pre- 
caution unforeseen  circumstances  may  render  necessary  in  the  judg- 
ment of  the  engineer,  in  order  to  make  the  sewer  both  unyielding  and 
impervious  shall  be  taken;  and  that  all  extra  work  or  materials 
rendered  necessary  thereby,  which  may  be  ordered  by  the  engineer, 
should  be  paid  for  on  his  estimate;  held,  that  the  specification  had  no 
reference  to  the  excavation. 

• 

Appeal   from    Polk    District    Court,  —  Hon.     Marcus 

Kavanagh,  Jr.,  Judge. 

Tuesday,  June  2,  1891. 

This  is  an  action  to  recover  for  alleged  extra  work 
in  building  a  brick  sewer  under  a  written  contract  with 
the  defendant.  There  was  a  trial  by  jury,  and  a  ver- 
dict and  judgment  for  the  plaintiff.  The  defendant 
appeals. — Reversed. 

Detrick  d  McMartin  and  Hugh  BrennaUy  for  appel- 
lant. 

Kauffman  <&  Guernsey  and  Macyy  Sweeney  dt  JoneSy 
for  appellee. 
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RoTHROCK,  J. — I.  The  contract  which  the  plaintiff 
undertook  to  perform  was  to  construct  a  brick  sewer 

in  the  city  of  Des  Moines,  according  to 
conatrnotion:    ccrtaiu  Written  plaus  aud  specifications. 

The  plaintiff  was  to  make  the  excavation, 
furnish  the  materials,  and  complete  the  work  for 
four  dollars  and  forty-four  cents  per  lineal  foot.  He 
was  to  perform  all  the  labor  under  the  direction  of  the 
city  engineer,  and  to  furnish  aU  the  material  necessary 
to  construct  and  complete  the  work  he  undertook  to 
perform.  In  making  th€^  excavation  the  plaintiff  claims 
that  it  was  necessary  to  remove  a  large  quantity  of  rock 
in  order  to  put  the  sewer  in  place,  and  that,  when  the 
contract  was  made,  the  parties  thereto  supposed  that 
earth  excavation  would  alone  be  required.  The  evi- 
dence shows  that  the  excavation  of  the  rock  imposed 
upon  the  plaintiff  an  expenditure  of  several  hundred 
dollars  in  addition  to  what  would  have  been  incurred 
if  there  had  been  an  excavation  wholly  composed  of 
earth.  This  is  the  foundation  of  the  plaintiff's  demand 
f^ainst  the  city. 

The  claim  of  the  plaintiff  must  be  determined  by 
the  contract,  and  we  may  here  say  at  the  outset  that 
there  is  no  ambiguity  in  the  instrument  that  is  suscept- 
ible of  explanation  by  oral  evidence.  By  the  very 
terms  of  the  contract  the  plaintiff  bound  himself  'Ho 
furnish  at  his  own  proper  expense  aU  necessary  material 
and  labor,  and  excavate  and  build  in  a  good,  firm  and 
substantial  manner'^  the  sewer  in  question.  It  was 
provided  in  the  specifications  that  ''the  contractor  shall 
make  all  necessary  excavations  for  the  sewer  proper  as 
weU  as  for  the  appurtenances.  The  excavations  are  to 
be  made  in  such  directions  and  of  such  widths  and 
depths  as  shaU  be  necessary. '^  If  these  provisions  of 
the  agreement  of  the  parties  are  to  be  construed  by  the 
natural  meaning  of  the  language  employed,  there  is  no 
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ground  upon  which  the  plaintiff  can  be  permitted  to 
recover.  He  was  bound  to  make  the  excavation  without 
regard  to  the  character  of  the  substance  to  be  removed^ 
whether  clay,  sand,  quicksand,  hard-pan  or  stone. 
The  fact  that  the  excavation  required  labor  which  did 
not  enter  into  the  contemplation  of  the  parties  when 
the  contract  was  made  will  not  excuse  a  performance 
for  the  consideration  agreed  upon.  The  facts  were 
equally  within  the  knowledge  or  means  of  knowledge  of 
each  of  the  parties,  and  they  must  be  held  to  its  pei^ 
formance,  and  are  not  entitled  to  relief  from  hardships 
against  which  no  relief  can  be  predicated  from  the 
agreement.  Owens  v.  Butler  Co.,  40  Iowa,  190.  That 
case  was  determined  in  1875,  and  it  is  said  therein 
that  the  principle  above  announced  is  elementary.  It 
is  to  be  found  in  every  text-book  upon  contracts,  and 
why  the  court  permitted  the  plaintijffi  to  introduce  parol 
evidence  to  show  that  both  parties  supposed  there  was 
no  rock  formation  in  the  line  of  the  proposed  sewer  is 
more  than  we  can  understand.  It  was  a  plain  and  pal- 
pable violation  of  that  other  elementary  principle  that 
it  is  not  competent  to  contradict  the  language  of  a 
written  contract  by  parol  evidence. 

II.     But  it  is  claimed  by  counsel  for  the  appellee 
that  the  contract  did  not  absolutely  provide  that  rock 

excavations  should  be  made.  The  clause 
relied  upon  is  found  in  the  specifications, 
and  is  as  follows:  *' Whatever  precaution  unforeseen 
circumstances  may  render  necessary  in  the  judgment  of 
the  engineer  in  order  to  make  the  sewer  both  unyield- 
ing and  impervious  shall  be  taken  j  and  all  extra  work 
or  materials  rendered  necessary  thereby  which  may  be 
ordered  by  the  engineer  shall  be  paid  for  on  his  esti- 
mate, and  at  a  price  to  be  determined  by  him.  Any 
work  not  herein  specified,  which  may  be  fairly  implied 
as  included  in  this  contract,  of  which  the  city  engineer 
shall  judge,  shall  be  done  by  the  contractor  without 
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extra  chq,rge."  The  fitst  paragraph  of  this  part  of  the 
specifications  has  no  reference  to  the  excavation.  It 
refers  to  that  part  of  the  work  necessary  to  make  the 
sewer  "unyielding  and  impervious/'  and  any  extra 
labor  or  expense  in  the  way  of  strengthening  the  sewer 
by  additional  courses  of  brick  or  otherwise,  or  by  the 
use  of  additional  cement  or  other  appliance,  to  render 
the  sewer  impervious.  It  does  not  refer  in  the  remotest 
degree  to  the  excavation  necessary  to  be  made,  and  in 
which  the  sewer  was  to  be  placed.  The  last  paragraph, 
in  our  opinion,  has  even  less  bearing  upon  the  claim  of 
the  plaintiflE  than  the  first.  It  applies  to  any  work  not 
specified  in  the  contract,  and  which  is  not  fairly  implied 
as  included  therein  as  extra  work.  But  the  excavation 
is  plainly  provided  for  in  the  contract.  It  is  not  neces- 
sary to  imply  anything  to  reach  that  conclusion.  The 
contract  is  express  upon  this  part  of  the  work.  There 
was  no  ground  for  any  extra  estimate  to  be  made  by 
the  engineer  for  removing  the  rock,  and  all  of  his  acts 
in  that  direction  were  without  authority  from  the  city 
council. 

We  need  not  discuss  this  case  further.  The  court 
should  have  excluded  the  parol  evidence,  and,  instead 
of  instructing  the  jury  as  matter  of  law  that  the  plain- 
tiff  was  entitled  to  recover,  the  motion  of  the  defendant 
to  direct  the  jury  to  return  a  verdict  for  the  defendant 
should  have  been  sustained.    Eeversed.  - 


In  the  Matter  of  the  WiQ  of  Ealph  Heath,  Deceased ; 

D.  M.  M.  Sing,  Appellant. 

Attorney  cuid'  Client :  authority  to  waive  appeal.  Where  in  a 
proceeding  for  the  probate  of  a  will,  such  instrument  was,  upon  a 
trial  to  a  jury,  declared  to  be  invalid  because  of  the  mental  incapao* 
ity  of  the  testator,  and  because  of  the  execution  thereof  under  undue 
influence,  and  the  attorney  for  the  proponent,  pending  a  motion  for  a 
new  trial,  in  the  belief  that  said  motion  would  not  be  sustained,  and 
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that  no  relief  could  be  obtained  by  an  appeal  to  the  supreme  oourt, 
and  after  the  proponent  had  told  him  that  she  could  not  raise  the 
money  necessary  for  an  appeal,  entered  into  an  agreement  with  the 
attorneys  for  the  contestants,  whereby  the  motion  for  a  new  trial  was 
•  to  be  withdrawn,  all  exceptions  and  the  right  of  appeal  were  to  be 
waived  by  the  preponent,  and  her  motion  for  the  allowance  of  an 
attorney's  fee  and  costs  was  to  be  sustained,  held,  that  the  agreement 
was  one  within  the  scope  of  the  authority  of  the  attorney  to  make,  and 
the  latter  having  acted  in  good  faith  the  judgment  entered  in  pursu- 
ance thereof  [would  not  be  vacated  upon  the  ground  that  said  agree- 
ment was  made  without  the  consent  of  the  proponent,  and  that  her 
ignorance  of  the  English  language  prevented  her  from  properly  watch- 
ing the  conduct  of  her  case,  and  from  understanding  the  suggestionB 
of  her  attorney. 

Appeal  from  Scott  District  Court. — Hon.  W.  F.  Beannan, 

Judge. 

Tuesday,  June  2, 1891, 

This  is  a  proceeding  for  the  probate  of  an  alleged 
will  of  Ralph  Heath,  deceased.     The  probate  was  pro- 
posed by  the  sole  beneficiary  and  executrix  therein 
named,   Mrs.  D.   M.  M.  Sino,  and   was  contested  by 
/  certain  heirs  of  the  decedent.     There  was  a  trial  by 

jury,  and    a   verdict  and  judgment  in  favor  of  the 
contestants.     The  proponent  appeals. — Affirmed. 

Sharon  S  Ryan  and  McEniry  d  McEniryy  for 
appellant. 

Heinjsf  <&  Ilirschl  and  Davison  <&  Lane^  for 
appellees. 

Robinson,  J. — The  instrument  in  question  was 
contested  on  the  ground  that  the  decedent  was  mentally 
incompetent  to  make  it,  and  on  the  further  ground  that 
it  was  executed  in  consequence  of  undue  influence 
exerted  upon  the  decedent  by  the  proponent,  and 
other  persons  confederated  with  her.  On  the  trial  in 
the  district  court  George  Hubbell  acted  as  attorney  for 
the  proponent.    After  the  verdict  was  returned,  Hubbell 
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prepared  and  filed  for  his  client  a  motion  for  a  new 
trial.  Before  that  motion  was  presented  to  the  court 
for  a  ruling,  he  filed  a  motion  for  the  allowance  in  favor 
of  proponent  of  an  attorney's  fee  of  one  hundred  and 
fifty  dollars  and  costs,  to  be  made  a  charge  upon  the 
estate  of  the  decedent.  An  agreement  was  thereupon 
made  between  Hubbell  and  the  attorneys  for  the  con- 
testants, by  which  the  motion  for  a  new  trial  was  to  be 
withdrawn,  exceptions  and  the  right  of  appeal  were  to 
be  waived  by  the  proponent,  and  her  motion  for  the 
allowance  of  an  attorney's  fee  and  costs  was  to  be  sus- 
tained. That  arrangement  was  carried  into  effect,  and 
judgment  was  rendered  in  favor  of  the  proponent 
for  the  fees  and  costs  named,  and  in  favor  of  the  con- 
testants as  to  the  validity  of  the  will.  No  exceptions 
were  taken  by  either  party.  The  agreement  specified 
was  made  and  the  judgments  were  rendered  on  the  ninth 
day  of  October,  1889.  On  the  twelfth  day  of  the 
next  month,  and  during  the  same  term  of  court,  the 
proponent  filed  in  the  district  couyt  an  application  to 
have  the  judgment  set  aside,  and  for  a  ruling  on  the 
motion  for  a  new  trial  on  the  grounds  stated,  as 
follows : 

^^  First  J  that  proponent  never  consented  to  a  with- 
drawal of  her  motion  for  a  new  trial ;  second ^  that  said 
motion  was  withdrawn  without  her  understanding  the 
effect  of  the  same,  or  consenting  thereto ;  thirdy  that 
she  never  consented  to  the  entry  of  judgment  on  the 
verdict  of  the  jury,  on  the  payment  of  her  costs  and 
attorney's  fees ;  fourth j  that  she  never  consented  to  any 
action  that  would  bar  her  rights  to  prosecute  in  any 
-court  the  proving  of  said  will ;  fifth,  that  the  grounds  of 
the  motion  for  a  new  trial  were  and  are  deemed  good 
in  law  and  justice  by  her;  sixth j  that  proponent's  igno- 
rance of  the  English  language  has  debarred  her  from 
properly  watching  and  protecting  her  rights  in  conduct- 
ing her  cause;  and  understanding  the  suggestions  of  her 
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counsel,  if  such  are  made ;  seventh,  that  proponent  has 
discovered  material  evidence  that  she  can  obtain  on  a 
retrial  of  said  cause,  and  which  was  not  offered  and 
could  not  be  obtained  on  a  former  trial.'' 

The  application  was  supported  by  aflBdavits  and 
resisted  by  counter-affidavits,  and  was  overruled. 

It  is  contended  by  the  appellant  that  Hubbell  had 
no  authority  to  withdraw  her  motion  for  a  new  trial, 
and  waive  her  right  of  appeal.  She  made  an  affidavit 
in  support  of  her  application  to  have  set  aside  the  judg- 
ment, in  which  she  states,  in  substance,  that  she  does 
not  understand  the  English  language  well,  and  that 
Hubbell  used  no  other ;  that  he  at  all  times  informed 
her  that  she  had  a  meritorious  case,  and  that  the  will 
was  valid  J  that,  after  the  verdict  was  returned,  she 
talked  with  the  partner  of  Hubbell,  and  was  assured 
by  him  that  an  appeal  to  this  court  would  be  taken ; 
that  she  afterwards  saw  Hubbell,  who  asked  her  if  she 
had  two  hundred  dollars  with  which  to  take  an  appeal ;. 
that  she  did  not  Uave  the  money,  and  was  told  by 
Hubbell  that  nothing  could  be  done;  that  she  was 
never  consulted  as  to  the  advisability  of  dropping  the 
case,  nor  about  filing  a  motion  for  attorney's  fees  and 
costs ;  and  never  released  her  attorney  from  his  duty  to 
protect  her  rights.  Other  affidavits  filed  in  support  of 
the  application  relate  to  evidence  alleged  to  be  newly 
discovered,  and  to  the  probable  result  of  another  trial. 
It  is  sufficient  to  say  of  these  that  they  show  no  dili- 
gence to  obtain  the  evidence  to  which  they  refer,  and 
we  do  not  understand  that  anything  is  claimed  for 
them  in  this  court.  In  resistance  of  the  application, 
the  affidavits  of  Hubbell  and  of  an  attorney  for  con- 
testants were  filed.  They  show  that  Hubbell  became 
satisfied  that  the  motion  for  a  new  trial  would  not  be 
sustained,  and  that  no  relief  could  be  obtained  by 
appealing  to  this  court ;  that  he  had  an  intei-view  with 
the  proponent,  in  which  he  told  her  that  no  question. 
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of  law  was  involved  in  the  case,  and  the  questions  of 
fact  had  been  determined  against  her  by  the  jury; 
that  it  seemed  to  him  useless  to  prosecute  the  matter 
further,  but  that  he  would  do  so  if  she  desired  it ;  that 
it  would  probably  cost  her  two  hundred  dollars  to  carry 
the  case  to  this  court,  but  she  told  him  she  could  not 
raise  the  money ;  that  after  reflection  he  adopted  the 
plan  which  was  carried  out  as  a  proper  thing  to  do ; 
that  it  was  agreed  to  by  the  attorney  for  contestants  as 
a  means  of  securing  an  early  settlement  of  the  estate  of 
the  decedent,  and  as  being  desirable  for  his  client  on 
that  account,  and  to  save  the  expenses  of  protracted 
Utigation.  An  attorney  has  power  ''to  bind  his  client 
to  any  agreement  in  respect  to  any  proceeding  within 
the  scope  of  his  proper  duties  and  powers.^'  Code, 
sec. 213,  subd.  2.  It  is  his  duty  to  act  with  the  utmost 
good  faith  to  his  client,  but  it  is  not  his  duty  to 
prosecute  a  case  he  believes  to  be  hopeless,  when 
his  client  does  not  require  it.  A  reading  of  the  entire 
record  impresses  us  with  the  belief  that  the  agreement 
in  question  was  made  by  the  attorneys  of  the  parties  in 
the  utmost  good  faith,  and  in  the  belief  that  the  best 
interests  of  their  respective  clients  would  be  promoted 
thereby.  Mr.  Hubbell  believed  that  his  client  had  been 
wronged  by  the  verdict,  but  he  also  beheved  that  the 
wrong  could  not  be  remedied.  He  was  informed  by 
his  client  that  she  could  not  furnish  the  money  required 
for  an  appeal.  He  may  have  erred  in  thinking  that 
the  district  court  would  overrule  the  motion  for  a  new 
trial,  but  he  appears  to  have  acted  in  good  faith,  and 
with  reasonable  ground  for  believing  that  what  he  did 
was  for  the  best  interests  of  his  client.  We  think  he 
was  authorized  to  so  act.  Bray  v.  Doheny,  39  Minn. 
355;  40  N.  W.  Rep.  262;  Pike  v.  Emerson^  5N.  H.  393; 
Bonney  v.  Morrill^  57  Me.  372 ;  McLeran  v.  McNamaray 
55  Cal.  508. 

It  is  claimed  that  the  rule  contended  for  by  the 
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appellant  finds  support  in  Ohlquest  v.  Far  well,  71  Iowa, 
233.  It  was  said  in  that  case  that  ^^an  attorney  cannot 
consent  to  a  judgment  against  his  client,  or  waive  any 
cause  of  action  or  defense  in  the  case :  neither  can  he 
settle  or  compromise  it  without  special  authority." 
But  in  this  case  the  attorney  did  not  consent  to  a  judg- 
ment, and  authority  to  effect  the  settlement  he  made 
may  be  fairiy  inferred  from  the  conversation  of  the 
parties  and  the  circumstances  of  the  case.  It  is  true 
the  settlement  was  not  specially  authorized,  but  the 
situation  and  prospects  of  the  case  were  explained  to 
the  proponent,  and  from  what  was  said  the  attorney 
was  justified  in  believing  that  an  appeal  could  not  be 
taken,  and  that  it ,  was  his  duty  to  secure  the  most 
favorable  terms  he  could  for  his  client.  It  wiU  not  do 
to  hold  that  an  attorney  has  no  power  not  specifically 
<jonf erred  by  statute  or  by  the  terms  of  his  engagement. 
It  frequently  happens  that  it  is  proper,  and  for  the 
interest  of  his  client,  to  make  concessions,  admis- 
sions, and  even  agreements  which  may,  when  con- 
sidered alone,  seem  to  be  against  his  client's  interest. 
Whether  he  has  exceeded  his  authority  in  so  acting 
wiU  depend  upon  all  the  facts  of  the  case.  He  will  not 
be  permitted  to  barter  the  interests  of  his  client  for  his 
own  benefit,  nor  to  act  in  collusion  with  the  adverse 
party,  but  it  is  necessary  for  the  due  administration  of 
justice  that  his  power  be  somewhat  liberally  construed. 
In  our  opinion,  there  was  no  sufficient  ground  for  the 
application  of  the  proponent  to  vacate  the  judgment, 
and  it  was  properly  denied.     Affibmed. 
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A.  R.  Henderson,  Appellee,  v.  Chicago,  Rock 
Island  &  Pacific  Railway  Company, 

Appellant. 

Trespass:  verdict:  excessive  damages.  In  an  action  to  recover  dam- 
ages for  an  alleged  trespass  upon  certain  lands  the  jury  foond  that 
the  defendant  had  without  authority  taken  possession  of  one-twelfth 
.  of  an  acre  of  the  plaintiff's  lands  of  the  value  of  fifty  dollars  per 
acre,  that  no  damage  had  been  done  to  the  land  itself,  and  that  the 
plaintiff  was  not  entitled  to  recover  anything  for  restoring  the  soil, 
but  allowed  the  plaintiff  the  sum  of  fifty  dollars  as  the  rental  value  of 
the  land  occupied  by  the  defendant  for  four  and  one-half  years.  Held, 
that  the  verdict  was  excessive. 

Appeal  from  Appanoose  iHstHct   Court. — Hon.   H.   C. 

Traverse,  Judge. 

Tuesday,  June  2,  1891. 

This  is  an  action  to  recover  damages  for  an  alleged 
trespass  upon  Certain  land,  the  property  of  the  defend- 
ant. There  was  a  trial  by  juiy,  resulting  in  a  verdict 
and  judgment  for  plaintiff.  The  defendant  appeals. 
Beversed. 

Thos.  S.  Wright  and  Tannehilly  Vermillion  <&  Per- 
milli/m,  for  appellant/ 

G.  D.  Porter^  for  appellee. 

RoTHROCK,  J.  —  This  appeal  involves  a  small 
amount  of  money,  and,  considering  the  amount  in 
controversy  alone,  it  is  of  very  little  significance.  We 
are  required,  however,  to  give  the  question  involved 
the  same  consideration  that  is  accorded  to  cases  of  more 
consequence  to  the  parties.  The  plaintiflE  is  the  owner  of 
certain  land  in  the  vicinity  of  the  city  of  Centerville. 
The  defendant  owns  and  operates  a  line  of  railroad 
mnning  on  or  near  the  line  of  the  plaintifE's  land.   The 
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plaintiff  leased  part  of  his  land  to  a  coal  company, 
which  company  was  engaged  in  mining  coal.  In  1875 
or  1876  the  defendant,  without  any  express  permission 
from  the  plaintiff,  entered  upon  his  land,  and  laid 
down  a  spur  track  to  a  bank  of  coal  slack,  for  the 
purpose  of  removing  the  slack,  which  was  deposited 
on  the  plaintiff's  land  with  his  consent.  This  track 
remained  upon  the  plaintiff's  land  until  some  time  in 
the  spring  of  1889,  when  the  defendant  removed  it. 
This  action  was  commenced  on  the  twenty-seventh  day 
of  August,  1889.  There  is  not  much  question,  from 
the  facts  disclosed  in  evidence,  but  that  the  plaintiff  is 
entitled  to  recover  for  the  use  and  occupation  of  his 
land  for  the  period  of  five  years  previous  to  the  com- 
mencement of  the  action.  This  would  embrace  about 
four  years  and  six  months.  A  number  of  questions 
are  discussed  by  counsel  for  the  appellant,  touching 
the  right  to  maintain  any  action,  because  of  the 
claimed  assent  of  the  plaintiff  to  the  use  of  the  land  by 
the  defendant.  We  think  that  the  evidence  did  not 
demand  a  finding  that  the  possession  was  by  reason  of 
a  license  by  the  plaintiff,  and  we  think  the  court  prop- 
erly instructed  the  jury  that  the  plaintiff  was  entitled 
to  recover  the  fair  rental  value  of  the  land  for  the  five 
years  next  preceding  the  commencement  of  the  suit. 
But  the  defendant  claims  that  the  verdict  of  the  jury  is 
■excessive,  and,  as  we  think  the  claim  is  well  founded,  it 
is  necessary  that  we  should  give  that  question  some 
consideration;  and  to  demonstrate  the  conclusion  we 
reach,  it  is  only  necessary  to  set  out  the  findings  of  the 
jury  upon  certain  special  interrogatories,  and  briefly 
consider  certain  evidence  in  explanation  of  these 
findings.  The  special  interrogatories  and  answers 
thereto  are  as  follows : 

^^  First.  How  much  of  the  plaintiff's  land  did 
defendant  take  possession  of,  if  any!  A.  About  one- 
.twelfth  of  an  acre. 
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* '  Second.  When  did  the  defendant  take  possession 
of  said  land!    A.    In  1875  or  1876. 

'*  Third.  How  much  damage,  if  any,  do  you  allow 
for  damage  to  the  land  that  accrued  more  than  five 
years  next  before  the  commencement  of  this  suit!  A. 
Not  anything. 

^^ Fourth.  How  much  damage  do  you  allow,  if  any, 
for  rental  value  that  accrued  more  than  five  years 
before  the  commencement  of  this  suit  I    A.    Not  any. 

^^  Fifth.  How  much  damqge  do  you  allow,  if  any, 
for  injury  done  to  the  land  itself  within  five  years  next 
before  the  commencement  of  this  suit!     A.    Not  any. 

^^  Sixth.  How  much  do  you  allow,  if  any,  for  rental 
value  of  the  land  in  question  during  the  five  years  next 
before  the  commencement  of  this  suit?  A,  Fifty 
dollars  ($50). 

^^  Seventh.  How  much  do  you  find  the  value  of  said 
land  now  in  question  was  per  acre  at  the  time  defend- 
ant put  down  its  track  on  it!  A.  We  have  no  evi- 
dence in  the  case  to  go  by. 

"  Fighth.  What  do  you  find  the  value  of  said  land 
was  last  spring  per  acre!     A.     Fifty  dollars  ($50). 

^^  Ninth.  Do  you  allow  anything  for  moving  the 
dirt  that  came  out  of  air  shaft!  If  so,  how  much!  A. 
Not  anything. 

"  Tenth.  Do  you  allow  anything  for  restoring  soil! 
If  so,  how  much!    A.    Not  anything. 

*  ^Fleventh.  Did  the  plaintiff  know  that  the  track  in 
question  was  being  put  in  at  or  about  the  time  it  was 
put  in!  A.  He  did  not  until  about  the  time  the  track 
was  finished. 

^^  Twelfth.  Did  he  object  to  the  track  being  laid 
on  his  land!     If  so,  when!     A.     He  did  not. 

The  following  is  propounded  by  the  court :  '  *  Did 
the  defendant,  through  his  servants,  agents  or 
employes,  take  possession  of  said  strip  of  land  without 
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the  knowledge  or  consent  of  the  plaintifiEl  A.  Tes^ 
they  did.'' 

A  claim  was  made  by  the  plaintiff  that  the  land 
itself  was  injured  by  digging  up  the  soil,  and  by  depos- 
iting cinders  thereon.  There  was  a  conflict  in  the 
evidence  on  these  questions,  and  ,it  will  be  observed 
that  the  jury  in  estimating  the  damages  entirely 
excluded  them  from  their  consideration.  The  verdict 
of  fifty  dollars  is  founded  exclusively  on  the  rental 
value  of  one-twelfth  of  ^n  acre  of  land,  which  is  of  the 
value  of  fifty  dollars  an  acre,  for  a  period  of  about  four 
years  and  a  half.  There  is  no  claim  or  pretense  that  any 
land  of  the  plaintiff,  other  than  the  one-twelfth  of  an 
acre,  was  in  any  way  affected  or  damaged  by  any  act 
of  the  defendant.  Upon  the  basis  of  the  finding  of  the 
jury,  if  the  defendant  had  occupied  one  acre,  the  rental 
value  for  the  same  time  would  have  been  twelve  times 
the  amount  of  the  verdict,  and  the  plaintiff  would  have 
recovered  six  hundred  dollars  for  the  use  of  an  acre  of 
his  land  for  four  years  and  a  half.  It  is  scarcely  nee- 
essary  to  say  that  there  is  no  competent  evidence  in  the 
case  which  authorizes  any  such  a  verdict  as  the  jury 
found.  There  is  no  evidence  that  the  land  had  any 
peculiar  adaption  to  any  special  use.  It  is  true  it  is  near 
the  city  of  Centerville,  and  no  doubt  is  worth  fifty  doUars 
per  acre,  as  the  jury  found ;  but  that  is  no  reason  why 
its  rental  value  should  be  placed  at  the  rate  of  more 
than  one  hundred  and  fifty  dollars  an  acre. 

The  judgment  of  the  district  court  is  reversed. 


8S    2^ 
93    197 

lOT  ^«1         T.  H.  Gordon,  Appellee,  v.   0.  A.  Anderson  et  al.y 
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Negrotiable  Paper :  certainty  op  payee.  A  promissory  note  payable 
to  a  person  named  therein,  *^  et  al.  or  order/'  is  not  negotiable  either 
at  common  law,  or  under  section  2085  of  the  Code. 
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Appeal  from  Lee  District  Cotirt. — Hon.  J.   M.  Casey^ 

Judge. 

Tuesday,  June  2,  1891. 

The  plaintiff,  as  assignee  for  value  and  before 
maturity  of  two  promissory  notes  executed  by  defend- 
ants, payable  *'to  Charles  R.  Whitesell  et  al.  or  order,'' 
asks  judgment  thereon,  and  the  foreclosure  of  a  mort- 
gage given  by  the  defendants  to  secure  the  same.  The 
defendants  answered  that  the  notes  and  mortgage  were 
executed  for  part  of  the  purchase  price  of  certain  real 
estate  sold  to  them  by  Charles  E.,  Emily,  J.  L.  and 
Phebe  J.  Whitesell,  and^for  which  Charles  E.,  J.  L.  and 
Phebe  J.  executed  to  the  defendants  a  warranty  deed 
warranting  the  title  to  said  property.  The  answer 
alleges  a  breach  of  the  covenants  of  waiTanty,  and 
damages  in  the  sum  of  five  hundred  dollars,  which  the 
defendants  ask  as  an  offset  against  the  notes.  The 
plaintiff  demurred  to  the  answer  on  the  ground  that  the 
damages  set  up  were  claims  against  the  payee  of  the 
notes,  and  no  defense  against  the  notes,  in  his  hands, 
he  being  a  purchaser  before  maturity,  and  without 
notice ;  and  that  the  answer  sets  up  no  defense  to  said 
notes,  as  against  the  plaintiff,  he  being  an  innocent 
holder  for  value  before  maturity.  The  demurrer  was 
sustained,  and  the  defendants  electing  to  stand  upon 
their  answer,  and  refusing  to  plead  over,  a  decree  was 
entered  for  the  plaintiff,  from  which  the  defendants, 
appeal. — Reversed. 

H.  Scott  and  Howell  d  Son,  for  appellants. 

Craig  J  McOrary  &  Craig,  for  appellee. 

Given,  J. — I.     The  discussion  is  addressed  entirely 
to    the  question  whether  the    promissory  notes  sued 
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upon  are  negotiable.  It  wiU  be  observed  that  they  are 
promises  *Ho  pay  to  Charles  R.  Whitesell  et  al.  or 
order. '^  The  discussion  is  as  to  the  construction  to  be 
given  to  the  words  ^'et  al.j^^  and  the  effect  thereof. 
The  words  as  here  used  evidently  mean  *^  and  others.'' 
Therefore,  the  notes  are  payable  to  Charles  R.  Whitesell 
and  others  or  order,  without  designating  whom  the 
others  are.  To  learn  what  qualities  are  essential  to  a 
negotiable  promissory  note,  says  Mr.  Parsons  in  his 
work  on  notes  and  bUls,  page  30,  ^'we  must  bear  in 
mind  the  purpose  of  the  note,  and  of  the  law  in  rela- 
tion to  it.  This  is  simply  that  the  note  may  represent 
money,  and  do  all  the  work  of  money  in  business 
transactions.  For  this  purpose  the  first  requisite — ^that 
thing  which  includes  aU  the  rest — is  certainty.''  Cer- 
tainty, says  the  author,  as  to  the  person  who  shall 
receive  the  money,  the  person  or  persons  who  are  to 
make  '  the  payment ;  the  amount  to  be  paid,  and  the 
time  when  payment  is  to  be  made.  In  Story  on  Prom- 
issory Notes,  section  35,  it  is  said:  ^^In  instruments 
designed  for  circulation,  it  is  of  the  highest  importance 
to  know  to  whom  its  obligations  apply,  and  from  whom 
a  title  can  securely  be  derived."  In  Smith  v.  Marlandy 
59  Iowa,  645,  649,  it  is  said:  "The  qualities  essential 
to  a  negotiable  promissory  note  are  that  it  shall  possess 
certainty  as  to  the  payor,  the  payee,  the  amount,  the 
time  of  payment  and  the  place  of  payment."  Such  is 
the  rule  uniformly  laid  down  in  all  the  authorities,  and 
it  does  not  require  further  citations.  This  case  must 
not  be  confounded  with  notes  payable  in  the  alterna- 
tive, as  ''to  A  or  B;"  it  is  a  promise  to  pay  to  Charles 
R.  Whitesell  and  others  jointly.  Neither  must  it  be 
confounded  with  notes  payable  to  bearer,  without  nam- 
ing any  payee,  nor  with  the  cases  in  which  it  has  been 
held  that  whoever  legally  owns  such  a  note  may  recover 
thereon.  These  notes  being  promises  to  pay  Charles 
B.  Whitesell  and  others  jointly,  Whitesell  could  not 
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alone  transfer  them  so  as  to  convey  the  interest  of  the 
other  payees  any  more  than  if  they  had  been  named  in 
the  notes.  A  note  made  to  several  persons  not  partners 
can  only  be  transferred  by  the  joint  action  of  all  of 
them  (Ryhiner  v.  Feickerty  92  111.  305);  ''and  neither 
payee  can,  of  course,  indorse  the  names  of  the  others 
without  special  authority.''  Randolph  on  Commercial 
Paper,  sec.  155. 

The  appellee  contends  that  these  notes  are  in 
accord  with  the  provision  of  section  2085  of  the  Code. 
Turning  to  section  2082,  we  see  that  notes  in  writ- 
ing, signed  by  the  person  promising  '  \  to  pay  to  another 
person  or  his  order  or  bearer,  or  to  bearer  only, 
any  sum  of  money,  are  negotiable  by  indorsement 
or  delivery."  It  will  be  observed  that  the  promise 
must  be  to  another  person  or  his  order  or  bearer, 
and  does  not  dispense  with  the  certainty  of  which  we 
have  been  speaking  as  to  whom  that  other  person  is. 
Section  2085  is  as  follows:  ''Instruments  by  which  the 
maker  promises  to  pay  a  sum  of  money  in  property  or 
labor,  or  to  pay  or  deliver  property  or  labor,  or  acknowl- 
edges property  or  labor  or  money  to  be  due  to  another, 
are  negotiable  instruments,  with  all  the  incidents  of 
negotiability,  whenever  it  is  manifest  from  their  terms 
that  such  was  the  intent  of  the  maker ;  but  the  use  of  the 
technical  words  'order'  or  bearer'  alone  will  not  mani- 
fest such  intent."  Here,  again,  the  promise  must  be 
to  another,  and  there  is  nothing  in  the  section  to  modify 
the  rule  requiring  certainty  as  to  whom  that  other  is. 
It  is  true,  as  contended,  that  negotiable  instruments 
may  be  transferred  by  indorsement  or  delivery;  but 
that  does  not  aid  us  in  determining  whether  these  par- 
ticular instruments  are  negotiable.  It  is  said  that 
Charles  E.  Whitesell  is  the  only  payee  named.  That 
is  true,  but  the  notes  show  that  he  is  not  the  only 
person  to  whom  payment  is  to  be  made.  If  it  be  true, 
.as  alleged  in  the  answer,  that  the  other  persons  named, 
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together  with  Charles  R.,  are  in  fact  payees  of  the 
notes,  then,  surely,  Charles  Ri  is  not  the  only  payee, 
and  could  not  alone  transfer  them.     Authorities  are 
cited  in  support  of  the  claim  that,  if  any  words  are 
used  which  indicate  that  the  maker  intended  that  the 
notes  should  be  negotiable,  the  law  will  give  effect  to 
that  intention,  as  against  him.     It  is  a  suflBcient  answer 
to  say  that,  in  view  of  the  law  which  requires  certainty 
in  negotiable  instruments  as  to  whom  the  payee  is,  the 
fact  that  it  is  left  uncertain  rather  indicates  an  inten- 
^  tion  that  the  instruments  should  not  be  negotiable. 
The  appellee  relies  upon  Moore  v.  Anderson^  8  Ind. 
18.     That  note  was  payable  to  steamboat  Juda  and 
owners,  and  the  court  held  that  the  word  ^'owners,''  as 
it  occurred  in  the  notoy  sufficiently  indicated  a  person^ 
within  the  intent  of  the  law.     It  is  a  familiar  rule  that, 
when  a  person  is  designated  as  payee,  and  a  question 
arises  as  to  who  of  several  persons  bearing  the  same 
designation  was  meant,  evidence  is  admissible  to  show 
which  is  the  payee.     Parsons  on  Mercantile  Law,  88. 
Under  this  rule  it  was  admissible  to  show  who  was  the 
owner  of  the  steamboat,  and,  hence,  the  designation 
was  sufficient.     In  Grant  v.  Vavghan,  3  Burrows,  1516, 
it  is  held  that  a  note  payable  ^'to  ship  Fortune  or  bearer 
is  negotiable,  under  the  rule  that,  if  the  name  of  payee 
be  not  the  name  of  a  person,  as  if  it  be  the  name  of  a 
ship,  the  instrument  is  payable  to  bearer.''     See,  also. 
Parsons  on  Mercantile  Law,  89.     In  each  of  these  cases 
a  person  was  designated  as  payee, — in  the  one  as  the 
owner  of  the  steamboat  Juda;    and  in  the  other  as 
bearer.      These    notes    are    payable    to     Charles    R. 
WhiteseU  and  others  or  order.     The   others  are  not 
designated  by  name  or  otherwise,  and,  therefore,  it  is 
uncertain  ''as  to  the  persons  who   shall  receive  the 
money,''  uncertain  '*to  whom  its  obligations  apply,  and 
from  whom  a  title  can  securely  be  derived." 

We  think  the  district  court  erred  in  sustaining  the 
demurrer  to  the  answer.     Reversed. 
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William  Kjelley   et  aL,  Appellants,  v.  Andrew 

CosGROVE,  Appellee. 

1.  Contracts  M€ule  on  Sunday ;  rescission.  A  party  is  not  entitled 
to  the  rescission  of  a  contract  of  exchange  of  personal  property  upon 
the  ground  that  it  was  made  on  Sunday,  where  it  appears  that  no 
advantage  has  been  taken  by  either  party,  and  neither  has  suffered 
loss  by  the  transaction. 

2.  Practioe:  change  of  venue.  The  right  to  a  change  of  venue  upon 
the  ground  that  the  action  has  been  brought  in  the  wrong  county 
cannot  be  determined  upon  an  issue  joined  under  allegations  contained 
in  the  defendant's  answer. 

Appeal    from  Hancock  District   Court. — Hon.    Gr.   W. 

RuDDiCK,  Judge. 

Tuesday,  June  2, 1891. 

Action  of  replevin  for  a  horse.  The  petition 
shows  that  the  plaintiffs  were  the  owners  of  the  horse 
in  question,  and  that  on  Sunday,  the  eleventh  day  of 
August,  1889,  they  traded  or  exchanged  said  horse  with 
the  defendant  for  a  certain  mare,  the  exchange  of  pos- 
session being  made  on  that  day ;  that  on  the  next  day 
Thomas  Kelley,  as  the  agent  of  the  plaintiffs,  tendered 
back  the  mare,  and  demanded  a  return  of  the  horse,  for 
the  reason  that  the  exchange  or  trade  was  made  on 
Sunday,  and  was  therefore  void,  which  the  defendant 
refused;  and  that  the  exchange  of  horses  was  not  a 
work  of  charity  or  necessity.  The  answer  of  the 
defendant  admits  that  he  went  to  the  defendant's 
place  of  business  on  Sunday,  and  then  and  there  made 
the  exchange  of  horses  referred  to  in  the  plaintiffs ' 
petition,  and  that  said  exchange  was  complete  in 
every  respect  and  particular,  the  plaintiffs  taking  the 
mare  referred  to  in  the  petition,  and  the  defendant 
taking  the  horse  therein  referred  to ;  that  said  exchange 
was  completed  in  all  I'espects  on  the  day  and  date  above 
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mentioned.  The  defendant  also  admits  ^'that  the  said 
trade  and  transaction  was  not  an  act  or  work  of  charity 
or  necessity,''  and  that  a  re-exchange  of  horses  was 
demanded  and  refused.  Upon  this  state  of  the  proceed- 
ings as  to  the  issue  presented  the  plaintiffs  moved  the 
court  for  judgment  in  their  favor  for  the  possession  of 
the  horse  and  for  costs  on  the  ground  that  the  exchange 
of  horses  was  a  Sunday  contract,  and  the  plaintiffs  had 
tendered  back  the  mare,  and  demanded  a  return  of  the 
horse,  which  was  refused.  The  court  overruled  the 
motion  and  the  plaintiffs  elected  to  stand  thereon. 
The  court  then  proceeded  to  try  an  issue  involving 
the  proper  venue  of  the  cause,  and  upon  the  hearing 
transferred  ithe  cause  to  Kossuth  county,  and  allowed 
the  defendant  twenty-five  dollars  because  of  the  suit 
having  been  brought  in  the  wrong  county.  The  plain- 
tiffs appeal. — Reversed  in  party  and  in  part  affirmed.     • 

W.  E.  Bradford,  for  appellants. 

W.  B.  Quarton  and  B.  J.  W.  Bloomy  for  appellee* 

Granger,  J. — I.  These  parties  met  and  exchanged 
horses  on  Sunday.  The  transaction  was  unlawful. 
1.  CONTBACT9       '^^^  rccord  does  not  disclose  that  either 

dayi^rescif"'^"  party  Suffered  a  loss  in  the  transaction. 

^^^^'  It  was  an  exchange  of  a  horse  for  a  horse, 

and  there  is  no  averment  or  claim  that  they  are  not  of 
equal  value.  The  parties  were  alike  in  the  wrong,  and 
the  law  makes  the  same  presumption  for  and  against 
each.  If  this  exchange  had  been  made  on  a  secular  day, 
there  could  be  no  pretense  of  the  plaintiffs'  right  of 
recovery.  The  question  is,  therefore,  one  of  a  naked 
legal  right,  not  to  relief  from  the  consequences  of  a 
violated  law,  but  to  invoke  the  aid  of  a  violated  law  to 
relieve  them  from  what  would  otherwise  be  legal.  It  is 
well  settled  that  the  law  will  not  aid  the  parties  to 
enforce  a  contract  made  on  Sunday.     Thus  if  A  sells 
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his  horse  to  B  on  Sunday  on  credit  the  law  will  not 
aid  him  to  enforce  a  payment.  It  will  sooner  permit 
him  to  suffer  the  loss.  Much  less  will  it,  if  he 
sells  his  horse  on  Sunday,  and  receives  in  money  the 
full  value  thereof,  assist  him  on  Monday  to  return 
the  money  and  regain  his  horse.  This  supposed 
case  as  against  the  appellants  is  not  stronger  than 
the  one  at  bar.  It  is  not  important  that  we  should 
discuss  cases  in  which  one  party  has  a  superior 
advantage,  and  is  seeking  to  take  the  property  of 
another  without  compensation,  or  to  make  rich  gains 
by  means  of  the  Sunday  law.  Without  now  commit- 
ting ourselves  to  any  theory  in  such  cases,  it  is  easy  to 
imagine  conditiolis  and  wrongs  for  which  it  would  be 
difficult  to  believe  the  legislature  ever  designed  the  law 
as  a  shield.  But  it  is  not  difficult  to  believe  that  the 
legislature  never  intended  that  the  law  against  Sabbath- 
breaking  should  be  a  means  of  enabUng  parties,  because 
its  offenders,  to  escape  that  which  but  for  the  offense 
would  be  legal  and  just. 

The  appellants  have  made  an  extended  collection 
of  authorities  bearing  on  the  enforcement  and  applica- 
tion  of  Sunday  laws  to  different  facts,  but  no  case  is 
brought  to  our  attention  that,  in  its  facts,  is  like  this. 
The  appellants  criticise  the  holding  in  Gunderson  v. 
Mchardson,  56  Iowa,  56,  and  intimate  that  it  should  be 
overruled  if  it  militates  against  their  position  in  this 
case.  It  was  held,  in  that  case,  that  there  could  be  no 
recovery  for  fraudulent  representations  made  as  an 
inducement  to  enter  into  a  contract  on  Sunday.  It  is 
true  that  the  holding  and  reasoning  in  that  case  is 
inconsistent  with  the  appellants'  position  in  this ;  but 
it  does  not  follow  that  an  adverse  holding  in  that  case 
would  support  the  appellants'  view  in  this.  In  that 
case  the  defendant  pleaded  the  violation  of  the  Sunday 
law  as  a  defense  or  shield  against  a  charge  of  fraud, 
and  this  court  sustained  the  plea,  upon  the  authority  of 
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Pike  V.  King,  16  Iowa,  49,  and  Kinney  v.  McDermotj  55 
Iowa,  674;  citing,  also.  Smith  v.  Bean,  15  N.  H.  577. 
The  abstract  contains  a  parenthetical  statement  that 
the  petition  originally  contained  allegations  of  warranty 
and  false  representations,  ^' which  allegations  were 
stricken  and  withdrawn  by  the  plaintiff,"  showing  an 
intent  to  divest  the  record  of  such  a  claim.  This  case 
rests,  then,  upon  this  proposition:  If  a  party,  in  viola- 
tion of  the  law,  parts  with  his  property  on  Sunday, 
will  the  law  for  that  reason  alone  aid  him  to  regain  it? 
Without  hesitation,  we  answer,  ^^No.''  The  late  case 
of  Foster  v.  Wooten,  7  S.  Rep.  (Miss)  501,  while  it 
sustains  our  answer  to  the  query,  is  of  much  broader 
significance ;  and  we  cite  it  only  to  the  extent  of  its 
bearing  on  the  question  before  us.  It  is  there  said: 
^^ Grant,  then,  that  the  sale  was  made  on  Sunday; 
what  is  the  rule  of  law  on  such  state  of  facts?  Noth- 
ing more  than  absolute  non-action.  It  will  give  neither 
party  to  the  contract  any  assistance,  nor  listen  to  any 
complaint.  It  will  leave  the  parties  where  it  finds  them. 
That  is  the  extent  of  the  rule.  It  cannot  be  reasonablv 
asserted  that  the  seller  of  the  stock,  L.  D.  Lewis,  could 
have  made  any  maintainable  appeal  to  any  court  for 
the  annulment  of  the  trade  and  the  recovery  of  the 
stock.  Equally  in  fault  with  the  buyer,  A.  F.  Foster, 
the  law  would  decline  to  afford  him  any  countenance, 
leaving  him  just  where  it  found  him,  and  where  his 
own  act  had  placed  him.  With  what  show  of  reason 
can  it  be  contended  that  the  attaching  creditor  of  L.  D. 
Lewis  could  take  any  step  for  the  assertion  of  any 
claim  to  the  stock  thus  wrongfully  sold  on  Sunday, 
which  L.  D.  Lewis  himself  could  not  take?  But  this 
w^hole  question  has  been  too  long  and  too  firmly  settled 
to  be  now  disturbed.  Neither  L.  D.  Lewis  nor  the 
attaching  creditor  could  dispossess  the  Sunday  pur- 
chaser, or  any  purchaser  under  him.  See  Block  v. 
McMurray,  56  Miss.  217,  and  cases  there  cited/'* 
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II.  The  defendant  filed  a  motion  to  change  the 
place  of  trial  to  Kossuth  county,  on  the  ground  that  it 

was  the  county  of  his  residence,   which 
change  was  overrulcd,  and  permission  was  given 

to  him  to  answer  in  sixty  days,  and  the 
cause  continued.  Before  answering,  the  defendant 
moved  again  to  change  the  place  of  trial  to  Kossuth 
county,  and  supported  the  motion  by  affidavits  that  at 
the  commencement  of  the  action  the  horse  in  question 
was  in  Kossuth  county,  which  motion  was  overruled. 
The  defendant,  in  his  answer,  made  allegations  to  the 
effect  that  at  the  commencement  of  this  action  he 
resided  in  Kossuth  county,  and  that  the  horse  in  ques- 
tion was  also  in  that  county.  The  plaintiffs  moved  the 
court  to  strike  such  allegations  of  the  answer,  which 
the  court  refused ;  and,  after  ruling  on  the  plaintiffs' 
motion  for  judgment  on  the  pleadings,  the  court,  a 
the  request  of  the  defendant  and  against  the  objections 
of  the  plaintiffs,  proceeded  to  investigate  the  facts  as 
to  the  residence  of  the  defendant  and  the  location  of 
the  horse  at  the  commencement  of  the  action,  and 
found  them  with  the  d^efendant,  and  by  order  changed 
the  place  of  trial  to  Kossuth  county,  and  allowed  the 
defendant  twenty-five  dollars,  as  attorney's  fees,  for 
removing  the  cause  to  the  proper  county ;  and  of  this 
the  appellant  complains. 

It  will  be  observed  that  the  trial  of  the  two  motions 
involved  the  same  issue  of  fact  presented  by  the  answer 
as  to  the  Venue  of  the  action,  and  upon  the  motions  the 
proper  place  of  trial  was  determined  to  be  in  Hancock 
county.  We  are  unable  to  understand  on  what  theoiy 
the  same  question  should  be  again  adjudicated  upon 
averments  in  the  answer.  *  Code,  section  2589,  provides 
that,  '*if  suit  be  brought  in  a  wrong  county,  it  may 
there  be  prosecuted  to  a  termination ,  unless  the  defend- 
ant, before  answer,  demand  a  change  of  place  of  trial 
to    the    proper    county.'^     The  letter  of  the  statute 
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requires  the  demand  for  a  change  to  be  made  before 
answer.  The  appellee's  position  is  that  by  the  motions 
the  demand  was  made  before  answer ;  but  that  it  need 
not  be* '*  disposed  of  before  answer.^'  The  demand  by 
motion  was  disposed  of  before  answer,  and  that  demand 
was  no  longer  a  subject  of  inquiry  in  the  case ;  and  the 
investigation,  after  answer,  was  not  on  the  motions, 
but  on  the  averments  of  the  answer.  The  appellee 
says,  in  argument,  that  the  rulings  on  the  motion  were 
right  because  of  an  allegation  in  the  petition,  'Hhatthe^ 
defendant  wrongfully  detains  possession  of  said  gelding 
from  plaintiflEs,  at  and  in  said  Hancock  county,  Iowa," 
and  that  the  allegations  of  the  petition  could  not  be 
controverted  by  affidavits,  and,  hence,  that  the  ques- 
tion could  properly  be  presented  by  averments  in  the 
answer.  The  only  possible  significance  of  the  allega- 
tion in  the  petition  was  as  to  the  right  to  bring  the  suit 
in  Hancock  county.  It  was  an  unnecessary  averment 
to  the  plaintiflfs'  right  of  recovery.  Code,  section  3225, 
prescribes  the  necessary  averments  in  an  a<;tion  to 
recover  specific  personal  property,  and  one  is  not 
required  to  aver  the  place  where  the  property  is 
detained.  It  is  unnecessary  to  allege  a  place,  except 
when  it  forms  a  part  of  the  substance  of  the  isSue. 
Code,  sec.  2703.  In  Jordan  v.  Kavanaugh,  63  lowa^ 
152,  it  is  held  that  facts  that  relate  only  to  the  right  to 
bring  a  suit  in  a  particular  county,  are  not  material  to 
a  right  of  recovery ;  and  where  pleaded  the  defendant 
is  not  bound  by  them,  but  may,  on  a  motion  to  change 
the  place  of  trial,  show  by  evidence  that  the  suit  is 
brought  in  the  wrong  county.  The  defendant,  then, 
on  his  motions  had  the  right,  notwithstanding  the 
averments  in  the  petition,  to  prove  the  facts  entitling 
him  to  a  change  of  the  place  of  trial.  But,  further, 
the  abstract  affirmatively  shows  that  on  the  trial  of  the 
second  motion  the  proofs,  in  its  support  and  in  resist- 
ance, were  directed  to  the  particular  question  of  the 
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place  where  the  horse  was  at;  the  commencement  of  the 
action.  No  objection  appears  to  have  been  made  by 
the  plaintiffs  to  a  full  investigation  on  the  motion,  and 
the  ruling  thereon  is,  to  our  minds,  conclusive  of  the 
question,  and  the  motion  to  strike  from  the  answer 
should  have  been  sustained.  The  appeal  in  the  case  is 
from  the  two  orders,  and  not  from  a  final  judgment. 

On  the  appeal  from  the  order  changing  the  venue 
of  the  case  the  action  of  the  court  is  reversed. 

On  that  overruling  the  motion  for  judgment,  it  is 

AFFIRMED, 


Varnecie  McClain,  Appellant,  v.  The  Incorporated 
Town  of  Q-arden  Grove,  Appellee. 

Personal  Injury:  defective  bridge:  proximate  cause.  While  the 
plaintiff  was  riding  in  a  sleigh  across  a  bridge,  maintained  by  the 
defendant y  her  horse  suddenly  fell  dead  against  the  railing  at  the  side 
of  the  bridge,  which  gave  away,  and  caused  the  horse  to  fall  over  the 
side  to  the  ground  below,  carrying  the  sleigh  and  the  plaintiff  with 
him.  The  bridge  was  but  twelve  feet  wide,  and  the  railings  were  two 
and  one-half  feet  high.  The  evidence  showed  that  the  horse  fell 
either  from  disease  or  because  he  was  improperly  harnessed  and 
driven.  Seld,  that  conceding  that  if  the  railing  of  the  bridge  had 
been  of  sufficient  height  and  strength  to  bear  the  weight  of  the  horse 
the  accident  would  not  have  happened,  the  condition  of  the  railing 
and  the  narrowness  of  the  bridge  were  not  the  proximate  cause  of  the 
plaintiff's  injuries. 

Appeal  from  Decatur  District   Court. — Hon.  R.  C. 

Henry,  Judge. 

Tuesday,  June  2, 1891. 

This  is  an  action  to  recover  for  personal  injuries 
alleged  to  have  been  caused  by  the  wrong  of  the 
defendant.  There  was  a  judgment  in  favor  of  the 
defendant.     The  plaintiflE  appeals. — Affirmed. 
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E.  W.  Curry  and  S.  A,  Gates,  for  appellant. 

S.  Hs  Amos  and  R,  L.  Parrish,  for  appellee. 

Robinson,  J. — In  January,  1888,  the  defendant 
controlled  and  was  responsible  for  the  condition  of  a 
certain  bridge  over  a  railway  within  its  territorial  limits. 
I'he  bridge  was  twelve  feet  wide,  provided  with  side  rail- 
ings, and  reached  by  means  of  steep  approaches.  In 
the  month  named  one^  Ira  Miller  invited  the  plaintijSE 
and  another  lady  to  take  a  sleigh  ride  for  pleasure. 
The  invitation  was  accepted,  and  the  party  started  in  a 
cutter  drawn  by  one  horse.  In  the  course  of  the  ride 
they  attempted  to  cross  the  bridge  described.  The 
horse  drew  the  cutter  with  its  load  up  the  steep 
approach,  and  onto  the  bridge.  When  a  part  of  the 
way  over  the  horse  suddenly  fell  against  the  railing  on 
one  side  of  the  bridge,  broke  it  down,  and  dropped  off, 
drawing  with  him  the  cutter  and  its  lady  occupants. 
The  plaintiff  fell  to  the  ground  below,  and  received  the 
injuries  for  which  she  seeks  to  recover  in  this  action. 
She  claims  that  the  defendant  was*  negligent  in  main- 
taining a  bridge  of  insufficient  width,  in  not  providing 
it  with  sufficient  railings,  and  in  permitting  it  to  be 
used  without  sufficient  railings.  The  defendant  avers 
that  the  accident  occurred  without  fault  on  its  part,  in 
consequence  of  the  carelessness  of  the  plaintiff  and  the 
negligence  of  Miller,  and  insists  that  the  alleged  defects 
in  the  bridge  were  not  the  proximate  cause  of  the 
injuries  received  by  the  plaintiff.  After  the  evidence 
had  been  submitted  on  the  part  of  both  parties  the 
court  sustained  a  motion  of  the  defendant  to  direct  the 
jury  to  return  a  verdict  in  its  favor.  A  verdict  was 
returned  in  favor  of  the  defendant  by  direction  of  the 
court,  and  judgment  was  rendered  thereon. 

The  first  ground  alleged  in  the  motion  for  a  verdict 
was  that  the  evidence  showed  that  the  defects  alleged 
in  the  bridge  were  not  the  proximate  cause  of  the  injury. 
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It  appears  without  contradicfion  that  there  was  snow 
about  half  way  up  the  approach  to  the  bridge,  and  none 
on  the  bridge.  The  horse  pulled  steadily  and  without 
apparent  diJBBculty  in  going  onto  the  bridge,  fell  without 
warning  of  any  kind,  and  appears  to  have  been  dead 
when  he  fell.  Miller,  who  owned  the  horse,  is  of  the 
opinion  that  its  death  was  caused  by  heart  disease, 
although  it  may  have  been  choked  by  the  breast 
harness  in  which  it  was  pulling  at  the  time.  To  entitle 
the  plaintiflE  to  recover  it  must  be  shown  that  the 
injuries  of  which  she  complains  were  the  natural  and 
proximate  result  of  the  alleged  defects  in  the  bridge. 
West  V.  Ward,  77  Iowa,  323,  and  cases  therein  cited. 
Under  the  evidence  submitted  we  do  not  think  that  it 
is  a  matter  about  which  there  can  be  any  controversy. 
The  hoi-se  which  Miller  was  driving  fell  because  it  was 
diseased,  or  not  properly  harnessed  and  driven.  The 
width  of  the  bridge  and  the  condition  of  the  railing  had 
nothing  to  do  with  its  fall  and  death.  Had  it  not  fallen 
the  accident  would  not  have  occurred.  The  railing  of 
the  bridge  was  about  two  and  one-half  feet  high,  and 
it  may  be  true  that,  had  it  been  of  sufficient  height  and 
strength  to  bear  the  weight  of  the  horse,  the  accident 
would  have  been  avoided.  But  the  defendant  was  not, 
an  insurer  against  accidents.  2  Dillon  on  Municipal 
Corporations,  sec.  789;  Raymond  v.  City  \  of  Lowell, 
6  Gush.  524.  It  was  its  duty  to  provide  for  the  use  of 
the  bridge  in  the  usual  manner,  and  to  guard  against 
ordinary  contingencies,  or  those  which  might  be  reason- 
ably apprehended.  It  was  its  duty  to  provide  railings 
of  sufficient  height  and  strength  to  prevent  horses  and 
other  animals  from  walking  off  at  the  side,  and  to 
resist  any  weight  and  pressure  which  would  be  applied 
under  ordinary  circumstances ;  but  it  was  not  its  duty 
to  proyide  a  railing  which  would  successfully  resist  the 
weight  of  a  horse  of  ordinary  size  precipitated  suddenly 
against  it. 
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It  is  said  that  if  the  bridge  had  been  wider  the 
horse  might  have  been  turned  when  it  was  discovered 
that  there  was  no  snow  on  the  bridge,  but  there  is  no 
evidence  to  justify  the  claim  that  the  horse  would  have 
been  turned  under  any  circumstances.  On  the  contrary 
it  is  shown  that  Miller  knew  the  bridge  was  bare  before 
he  drove  onto  it.  We  conclude  that  the  condition  of 
the  railing  and  the  narrowness  of  the  bridge  were  not 
the  proximate  cause  of  the  injuries  sustained  by  the 
plaintiflE.  See  De  Camp  v.  Sioux  City,  74  Iowa,  392; 
Handelunv.  Burlington,  C.R.  dN.  By.  Co.,  72  Iowa, 
710;  Knapp  v.  Sioux  City  dt  P.  By.  Co.,  65  Iowa,  91, 
S3.  The  case  of  Houfe  v.  Town  of  Fulton,  29  Wis.  297, 
is  relied  upon  as  sustaining  the  claim  of  the  appellant. 
The  facts  involved  in  that  case  were  somewhat  similar 
to  those  under  consideration,  but  it  appears  that  the 
bridge  was  without  a  railing,  and  that  the  injury  might 
not  have  occurred  had  there  been  a  suitable  one.  The 
essentials  of  such  a  railing  were  not  considered,  and 
much  of  what  was  said  in  that  case  is  in  harmony  with 
conclusions  we  have  announced. 

We  find  it  unnecessary  to  determine  some  of  the 
questions  discussed  by  counsel  for  the  appellant,  since 
the  one  determined  is  controlling.  In  our  opinion  the 
evidence  shows  without  conflict  that  defendant  is  not 
liable  for  th^  injuries  sustained  by  the  plaintiflE,  and  the 
case  was  properly  taken  from  the  jury.    Affirmed. 


^  A.  B.  Smith,  Appellee,  v.  H.  K.  Hess,  Appellant. 

• 

1.  Agency:  commission  for  sale  of  real  estate:  custom:  instruc- 
tions TO  JURY.  Where  in  an  action  by  a  broker  for  commission  for 
the  sale  of  real  estate,  mortgaged  for  nearly  its  full  value,  which 
mortgage  the  purchaser  assumed,  and  conveyed  to  the  grantor  other 
real  estate  for  the  equity  in  the  premises,  the  evidence  was  uniform  as 
to  the  customary  charges  of  agents  for  the  sale  of  real  estate,  but  was 
conflicting  as  to  what  sum  should  be  the  basis  upon  which  to  compute 
the   commission,    held,    that    under   the   circumstances   the   court 
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properly  instmoted  the  jury  that  if  they  found  a  custom  existed  as  to 
charges  for  such  services  it  must  be  shown  that  the  principal  had 
knowledge  of  its  existence.         * 

2.  Lease:  construction:  eyidenoe.  Where  a  lease  for  a  hotel  pro- 
Tided  that  the  lessee  should  make  aU  improvements  he  might  deem 
necessary  in  the  house  at  his  own  expense,  but  that  all  outside  and 
permanent  improvements  were  to  be  done  at  the  expense  of  the  lessor, 
and  the  cost  thereof  deducted  from  the  rent,  held,  that  the  lessee  was 
not  entitled  under  such  provision  to  reimburse  himself  for  the  cost  of 
placing  a  heating  furnace  in  the  house,  and  that  evidence  of  verbal 
agreement  of  the  lessor  to  allow  the  lessee  for  the  cost  of  the  same 
was  inadmissible. 

3.  Costs:  counterclaim:  apportionment.  The  defendant  admitted 
the  plaintiff's  claim,  and  the  amount  of  the  latter* s  recovery  was 
reduced  somewhat  by  the  defendant's  counterclaim,  but  nearly  the 
whole  cost  of  the  trial  resulted  from  one  counterclaim  of  the  defend- 
ant in  which  he  was  unsuccessful.  Meld,  that  facts  did  not  warrant 
an  apportionment  of  the  costs. 

Appeal  from  Polk  District  Court, — ^Hon.  Chables  A. 

Bishop,  Judge. 

Tuesday,  June  2, 1892. 

• 

Plaintiff  was  the  owner  of  a  hotel  in  the  city'  of 
Des  Moines  known  as  the  ^^Griven  House.''  He  leased 
the  property  to  the  defendant  by  a  written  lease,  and 
this  action  is  brought  to  recover  the  rent  agreed  upon 
between  the  parties.  '  The  defendant  by  his  answer 
admitted  that  the  plaintiff's  claim  was  correct,  and 
pleaded  some  four  counterclaims,  upon  which  he 
demanded  judgment  against  the  plaintiff.  The  cause 
was  tried  to  a  jury,  and  there  was  a  verdict  and  judg- 
ment for  the  plaintiff  for  the  amount  of  his  claim,  less 
about  one  hundred  and  thirty  dollars.  The  defendant 
appeals. — Affirmed. 

Callender  <&  Smithy  for  appellant 

John  A.  McGally  for  appellee. 

EoTHBOOK,  J. — I.  It  appears  from  the  evidence 
that  while  the  defendant  was  in  possession  of  the  hotel 
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1.  agency:  com-  ^^^  plaintiff  effected  a  sale  or  trade  of  it  to 

Mtie*l31-i2i       one  Crabb.     He  received  no  money  for 

tom^lnstro'c-    the  property.     It  was  mortgaged  for  about 

onsto  ury.     |.^^jy^     thousand    doUars,     and     Crabb 

assumed  the  payment  of  the  mortgage,  and  conveyed 
to  the  plaintiff  certain  lands  in  the  state  of  Kentucky. 
The  actual  value  of  the  hotel  property  was  from  twelve 
thousand  to  fifteen  thousand  dollars.  The  defendant 
claims  that  he  is  a  real-estate  broker,  and  that  by  a 
verbal  agreement  the  plaintiff  authorized  and  employed 
him  to  effect  a  sale  or  exchange  of  the  property,  and 
that  no  sum  was  fixed  as  a  compensation  for  his  services 
in  that  behalf.  He  claims  that  he  effected  the  sale  or 
exchange  that  was  made  to  Crabb,  and  that  the  custom- 
ary and  reasonable  compensation  for  his  services 
amounted  to  five-per-cent.  on  the  first  thousand  dol- 
lars of  the  consideration  for  the  sale,  and  two  and  one- 
half-per-cent.  on  the  balance  of  the  consideration,  and 
that  the  aggregate  commission  was  eight  hundred  apd 
sixty-two  dollars,  for  which  sum  he  demands  judg- 
ment. This  was  the  principal  matter  in  controversy  on 
the  trial  of  the  case.  The  evidence  as  to  whether  the 
defendant  was  employed  to  make  a  sale  of  the  property, 
and  whether  it  was  through  his  efforts  that  a  disposi- 
tion of  the  same  was  made,  was  in  conflict. 

The  defendant  sought  to  show  by  dealers  in  real 
estate  that  there  was  a  general  custom  at  Des  Moines 
which  established  the  commission  for  the  sale  of  real 
estate  at  five-per-cent.  on  the  first  one  thousand  doUars 
of  the  consideration,  and  two  and  one-half-per-cent.  on 
the  residue.  The  evidence  upon  this  question  appears 
to  have  been  quite  uniform  that  the  above  rates  were 
the  customary  charges  of  real-estate  agents.  But  there 
is  a  decided  conflict  in  the  evidence  as  to  what  sum 
should  be  the  basis  upon  which  the  commission  should 
be  computed.  In  the  case  at  bar  the  plaintiff  claims  a 
commission  on  some  thirty-three  thousand,  five  hundred 
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doIlarSy  upon  an  exchange  of  property,  and  the  property 
itself  was  of  very  little  more  value  than  the  mortgage 
upon  it  which  the  purchaser  assumed.  The  evidence 
leaves  it  in  very  great  doubt  whether  there  was  any 
usage  which  the  parties  should  be  held  to  have  had  in 
contemplation  when  the  alleged  contract  was  made. 
The  court  instructed  the  jury  that  if  they  found  that 
there  was  a  custom  it  Fas  necessary  that  it  should  be 
shown  that  the  plaintiflE  had  knowledge  of  its  existence. 
It  is  claimed  by  counsel  for  the  appellant  that  this  part 
of  the  charge  to  the  jury  was  en'oneous,  because  the 
law  is  that  the  plaintiflE  is  presumed  to  have  knowledge 
of  the  custom,  and  the  burden  would  be  on  him  to  show 
the  contrary.  This  is  the  rule  where  the  custom  is  so 
general  and  well  established  that  all  persons  dealing  in 
the  business  should  be  presumed  to  have  knowledge  of  it. 
As  is  said  in  Foy  v.  Leightoriy  22  N.  H.  75:  *'It  must 
appear  to  be  so  well  settled,  so  uniformly  acted  upon,, 
and  of  so  long  a  continuance  as  to  raise  a  fair  presump- 
tion that  it  was  known  to  both  contracting  parties,  and 
that  they  contracted  in  reference  to  it,  and  in  con- 
formity with  it.''  2  Parsons  on  Contracts,  542,  543. 
Applying  this  rule  to  the  facts  disclosed  in  evidence^ 
the  instructions  under  consideration  were  not  prejudi- 
cial to  the  defendant.  Indeed,  we  think  that  there  was 
no  evidence  authorizing  a  finding  that  any  custom 
existed.  As  we  have  pointed  out,  it  was  uncertain 
what  the  alleged  usage  was,  and  in  that  state  of  the 
record  there  was  no  presumption  that  the  plaintiflE  had 
any  knowledge  upon  the  subject,  and  no  ground  for 
holding  that  the  parties  contracted  with  a  view  to  any^ 
custom. 

II.     The  lease  contained  the  following  stipulation: 
"It  is  agreed  that  lessee  shall  make  all  improvements 

he  may  deem  necessary  in  the  house  at  his 
^'  ^5l?tio^evi-  own  expense,  but  all  outside  and  perma- 
nent improvements    to    be  done  at  the 
Vol.  83—16 
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expense  of  the  lessor,  and  costs  of  same  to  be  deducted 
from  the  accrued  rents/'  The  defendant  placed  a  heat- 
ing furnace  with  attachments  in  the  house.  He  claims 
that  the  cost  of  the  same  should  be  deducted  from  the 
rent.  The  court  held  ,that  the  furnace  not  being 
outside  the  house,  the  cost  thereof  was  not  properly 
•chargeable  to  the  plaintiff,  and  oral  evidence  offered  by 
the  defendant  in  connection  with  the  procuring  of  the 
furnace  and  placing  it  in  the  house  was  excluded.  In 
our  opinion,  the  ruling  of  the  court  is  correct.  There 
is  nothing  in  the  language  of  the  lease  which  authorizes 
parol  evidence  varying  or  explaining  its  meaning.  It 
plainly  provides  that  improvements  in  the  house 
deemed  necessary  by  the  defendant  shall  be  done  at  his 
own  expense. 

III.     The  whole  costs  of  the  action  were  taxed  to 
the  defendant.     A  motion  of  the  defendant  to  retax  the 

costs,  and  make  an  equitable  apportion- 
^"  cialS:'  appo^^"  mcut  thereof,    was    overruled.     This   is 

claimed  to  be  erroneous.  It  is  true  that 
the  defendant  admitted  the  plaintiff's  claim,  and  that 
the  amount  thereof  was  reduced  to  some  extent  by  the 
counterclaims  filed  by  the  defendant.  But  it  appears 
from  the  record  that  nearly  the  whole  cost  of  the  trial 
resulted  from  the  attempt  to  establish  the  claim  for  a 
commission  for  effecting  a  sale  of  the  property.  It 
is  quite  evident  from  the  result  of  the  trial  that  no  part 
of  this  claim  was  allowed  by  the  jury.  There  were, 
therefore,  no  facts  from  which  the  court  could  make  an 
intelligent  apportionment  of  the  costs. 

•  The  judgment  of  the  district  court  is  affibmed. 


ii9  ^a        James  Cannon,  Appellee,  v.  L.  B.  Nelson,  Appellant. 

'  83     242 

ji40     109  Tax  Sale:  jurisdiction:  former  adjudication:  estoppel.    The  ter- 

ritory  comprising  the  county  of  Sioux  being  attached  prior  to  the 
year  1860  to  the  county  of  Woodbury,  the  taxes  upon  lands  located 
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therein  were  assessed  and  levied  for  the  years  1858  and  1859  by  the 
proper  officers  of  Woodbury  connty.  After  the  organization  of  Sionz 
eonnty  in  1860,  in  an  action  brought  by  Sioux  county  against  Wood- 
bury county  and  the  county  judge  thereof,  it  was  determined  by  the 
district  court  of  Woodbury  county  that  the  county  of  Sioux  was  entitled 
to  collect  and  receive  the  taxes  levied  for  the  years  1858  and  1859 
upon  lands  situated  in  that  county,  and  remaining  delinquent  April 
28, 1860.  The  plaintiff  having  brought  this  action  to  quiet  his  title  to 
certain  lands  in  Sioux  county  based  upon  a  tax  sale,  made  under  the 
authority  of  the  above  adjudication,  for  the  taxes  of  1858  and  1859, 
heldf  that  such  adjudication  never  having  been  appealed  from  the 
defendant  was  estopped  from  denying  the  authority  of  Sioux  county 
to  make  said  sale! 

Appeal  from  Sioux  District  Court, — Hon.  C.  H.  Lewis, 

Judge. 

Tuesday,  June  2,  1891. 

Action  to  quiet  title.  On  or  about  the  fourteenth 
day  of  November,  1860,  the  treasurer  of  Sioux  county 
sold  the  land  in  question  for  the  taxes  for  1858 
and  1859,  and  the  plaintiff's  title  deed  is  based  upon 
such  sale.  The  county  of  Sioux  was  organized  on  the 
twenty-sixth  day  of  January,  1860,  and  the  territory 
comprising  the  county  was,  before  that  date,  attached, 
for  revenue,  election  and  judicial  purposes,  to  the 
county  of  Woodbury,  and  the  taxes  for  the  years  1858 
and  1859  were  assessed  and  levied  by  the  proper  officers 
of  Woodbury  county,  and  it  is  said  by  the  defendant 
that  these  facts  invalidate  the  sale  and  deed  on  which 
the  plaintiff  relies.  The  plaintiff,  in  reply,  and  by  way 
of  estoppel,  says  that  in  August,  1860,  Sioux  county 
brought  an  action  against  Woodbury  county,  and  the 
county  judge  thereof,  in  the  district  court  of  the  latter 
county,  wherein  was  presented  the  issue  of  the  right  of 
Sioux  county  to  collect  and  receive  the  taxes  levied  for 
the  years  1858  and  1859,  on  the  land  situated  in  Sioux 
county ;  that,  upon  the  trial  of  such  issue,  the  district 
court  made  the  following  findings  and  judgment  entry: 
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'  'Now  come  the  said  parties,  and  submit  this  cause 
to  the  court  upon  an  agreed  state  of  facts,  and,  after 
due  consideration,  the  court  finds  that  the  plaintiff  is 
entitled  to  the  taxes  levied  upon  property  in  Sioux 
county  by  the  defendant  for  the  years  1858  and  1859, 
and  remaining  delinquent  and  unpaid  the  twenty* 
eighth  day  of  April,  1860,  and  is  entitled  to  collect  the 
same ;  and  for  that  purpose  said  plaintiff  is  entitled  to 
a  copy  of  the  tax  list  of  1858  and  1859  for  said  Sioux 
county,  which  remained  uncollected  on  the  twenty- 
eighth  day  of  April,  1860.  It  is,  therefore,  ordered  that 
the  treasurer  of  said  defendant  make  out  and  deliver 
to  the  county  judge  of  said  Sioux  county  a  true  copy  of 
the  tax  list  of  1858  and  1859,  for  said  county  of  Sioux, 
which  remained  uncollected  on  the  twenty-eighth 
day  of  April,  1860 ;  and  it  is  further  decided  that  the 
defendant  is  entitled  to  the  sum  of  one  hundred  and 
fifty  dollars  for  her  reasonable  expenses  for  making 
said  copies  and  other  services  performed  about  said 
taxes  of  said  tax  list ;  and  it  is  also  ordered  that,  from 
aiid  after  this  date,  the  defendant  shall  be  enjoined  and 
restrained  from  the  further  collection  of  said  taxes; 
and  it  is  further  considered  that  the  said  defendant 
recover  of  said  plaintiff  the  said  sum  of  one  hundred  and 
fifty  dollars,  and  also  the  costs  of  this  suit,  taxed  at  five 
dollars.     Read,  approved  and  signed  in  open  court. 

'^A.  W.  Hubbard, 
*'  Judge  of  the  Fourth  District  of  lowa.^' 

The  district  court,  in  the  case  ^  bar,  sustained 
the  plea  of  estoppel,  and  gave  judgment  for  the  plain- 
tiff accordingly,  from  which  the  defendant  appeals. 
Affirmed. 

Wm.  Hutchinson  and  G.  B.  Struhle^  for  appellant. 

Pitts  &  Kessey  and  H,  T,  Reed,  for  appellee. 

Granger,  J. — We  are  to  inquire  as  to  the  effect  on 
these  parties  of  the  final  degree  in  the  case  of  Sioux 
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Co.  V.  Woodbury  Co.  The  decree  was  entered  after  the 
assessment  and  levy  of  the  taxes  in  question,  and  before 
their  collection.  The  issue  presented  was  as  to  the 
legal  right  of  Sioux  county  to  receive  and  collect  such 
taxes,  being  taxes  on  the  land  then  embraced  within  its 
boundaries.  The  issue  was  important  to  the  citizens 
and  taxpayers  of  the  respective  counties, — in  fact,  it 
may  be  assumed  that  every  citizen  and  taxpayer  had 
a  direct  ^interest  in  the  result.  The  counties,  because 
of  their  direct  and  also  representative  interest,  were 
proper  parties  to  the  legal  determination  of  such 
a  question.  The  decree,  final  because  not  appealed 
from,  gave  to  Sioux  county  the  right  to  receive  and 
collect  the  taxes,  and  enjoined  Woodbury  county  from 
BO  doing,  In  pursuance  of  this  decree,  and  to  aid  the 
collection  of  the  taxes,  the  sale  in  question  was  made 
by  the  treasurer  of  Sioux  county.  With  the  correct- 
ness of  that  judgment,  as  an  interpretation  of  the  law, 
we  having  nothing  to  do.  The  court  having  jurisdic- 
tion of  the  subject-matter  and  the  parties,  its  judgment 
is  conclusive  and  binding  on  them  and  their  privies, 
when  properly  invoked. 

The  query  is  submitted  by  the  appellant  in  argu- 
ment, ^'How  could  the  authorities  of  Woodbury  county 
pass  to  the  treasurer  of  Sioux  county  the  power  and. 
jurisdiction  to  sell  defendant's  land?"  and  the  appel- 
lant says:  ''We  deny  that  it  could  do  it  under  any  cir- 
cumstances, even  if  the  owner  of  the  land  had  been  a 
party  to  the  suit,  because  the  question  involved  is  not 
one  of  property,  but  one  of  jurisdiction  and  power. '^ 
This  query  and  statement  quite  fairly  presents  points 
for  consideration.  It  is  unquestioned  that  the  law  gave 
to  either  the  treasurer  of  Woodbury  or  Sioux  county 
the  authority  to  sell  this  land  for  the  taxes.  The 
counties  differed  in  their  judgments  as  to  which 
treasurer  possessed  the  authority,  and  by  an  issue  prop- 
erly presented  the  court  determined  the  question.    To 
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bur  minds,  such  a  judgment,  when  final,  is  as  conclu- 
sive upon  the  parties  as  if  the  issue  involved  the  owner- 
ship of  property.  Some  questions  in  argument  by 
appellant  indicate  a  confusion  or  misconception  as  to 
the  proper  functions  of  the  legislative  and  judicial 
departments,  as  co-ordinate  branches  of  the  state  gov- 
ernment, and  the  effect  of  judicial  determinations. 
The  court  by  its  decree  did  not  attempt  to  "make  law,^' 
but  to  declare  it,  which  act  involves  a  liability  to  err; 
but  the  judgment,  because  of  that,  is  no  less  conclusive 
when  final.  That  the  judgment  in  the  case  of  Sumx 
Co.  V.  Woodbury  Co.  is  conclusive  upon  the  parties  to 
this  case,  and  their  privies  is  settled  by  the  holdings  in 
Clark  V.  Wolfj  29  Iowa,  197,  and  Lyman  v.  Faris,  53 
Iowa,  498.  These  cases  sustain  the  rule  that  a  judgment 
against  a  county  or  its  legal  representatives,  in  a  matter 
of  general  interest  to  all  the  people  thereof, — as  one 
respecting  the  levy  and  collection  of  a  tax, — is  binding 
not  only  on  the  official  representatives  of  the  county 
named  in  the  proceeding  as  defendants,  but  upon  all 
the  citizens  thereof,  though  not  made  parties  defendant 
by  name.  It  is  claimed  that  the  case  is  controlled  by 
HiUiard  v.  Griffin j  72  Iowa,  331.  We  refer  in  this 
connection  to  Pitts  v.  Lewis,  81  Iowa,  51,  and 
Ellsworth  V.  Nelson,  81  Iowa,  57,  both  of  which  are 
decided  on  the  authority  of  HiUiard  v.  Griffin.  It 
will  be  observed  that  this  case  is  determined  on 
altogether  a  different  state  of  facts.  It  is  not  enough 
to  say  that  the  same  facts  could  have  been  pleaded  with 
like  effect  in  all  or  any  of  these  cases.  The  adjudica- 
tion, upon  which  reliance  is  had  in  this  case  as  an 
estoppel,  was  not  pleaded  in  those  cases,  and  they  were 
decided  without  reference  to  that  fact.  Courts  in  one 
case  do  not  take  judicial  notice  of  the  records  of 
another  case.  JE>nx  v.  Miller,  54  Iowa,  551.  This  case 
is  distinguishable  from  those  because  of  the  adjudica- 
tion pleaded.    It  is  insisted  and  argued  by  the  appel- 


W^'  ' 


May  1891]  McComb  v.  Ins.  Co.  247 

lant,  and  much  importance  is  attached  to  the  fact,  that 
the  courts  take  judicial  notice  of  the  date  of  the  organ- 
ization of  counties.  That  courts  do  take  such  notice  is 
settled  in  Pitts  v.  Lewis  and  Ellsworth  v.  Nelson^  supray 
but  the  fact  is  not  of  controlling  importance  in  this 
case,  because  of  the  effect  of  the  judicial  determination 
between  the  counties. 

The  judgment  of  the  district  court  is  affirmed. 


J.  A.  McCoMB  et  ah,  Appellees,  v.  Council  Bluffs 
Insurance  Company,  Appellant. 

1.  Practice :  reception  of  evidence  after  argument  to  jury.  In 
an  action  upon  an  insnranoe  policy,  after  the  evidence  had  been  intro- 
duced by  both  parties,  and  the  opening  argument  to  the  jury  had 
been  made  for  the  plaintiff,  the  defendant's  counsel  raised  the  ques- 
tion inargument  to  the  court  that  the  action  was  prematurely  brought, 
as  evidenced  by  the  return  on  the  original  notice.  No  sufficient  issue 
upon  such  question  was  presented  by  the  pleadings,  and  it  was  not 
referred  to  on  the  trial.  Meld,  that  the  plaintiff  was  properly  permitted 
at  such  stage  of  the  case  to  introduce  evidence  showing  that  the  officer's 
return  on  the  origoial  notice  had  been  altered  by  some  one  without 
authority,  and  that  the  notice  had  not  been  delivered  to  the  officer 
before  the  time  provided  by  law. 

2.  Origrinal  Notice :  return:  parol  evidence  to  contradict.  Where 
it  appeared  that  the  return  of  the  officer  upon  an  original  notice  had 
been  altered,  and  that  the  return  in  fact  made  by  him  was  not  in 
existence,  held^thskt  it  was  competent  to  prove  the  date  of  the  service 
of  such  notice  by  parol  evidence. 

3.  Practice ;  withdrawal  op  papers  prom  jury  room.  After  the  jury 
had  retired  to  deliberate  on  their  verdict,  the  court  sent  for  the  origi- 
nal notice,  and,  in  the  absence  of  the  jury,  received  evidence  of  the 
person  who  served  it  as  to  the  date  of  service,  with  a  view  to  having 
the  return  thereon  corrected,  and  then  returned  the  notice  to  the  jury. 
Se}df  that  it  not  appearing  that  such  corrected  return  was  submitted 
to  the  jury,  nor  that  their  verdict  was  in  any  manner  influenced  by 
such  proceedingSi  the  action  of  the  court  was  without  prejudice  to  the 
defendant. 
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4.  Fire  Insurance :  representations  op  applicant:  agenct.  Where 
an  applicant  for  fire  insurance  trnthfnlly  answered  all  material  inqui- 
ries in  regard  to  the  property  he  desired  to  have  insured,  but  the  agent 
of  the  insurer  incorrectly  recorded  such  answers  in  the  written  appli- 
cation, and  the  same  was  signed  by  the  applicant  without  reading, 
and  without  knowledge  that  his  answers  had  not  been  correctly 
recorded,  held,  that  the  insurer  was  bound  by  the  acts  of  its  agent, 
and  that  it  could  not  escape  liability  upon  the  policy  of  insurance 
issued  upon  such  application  on  account  of  the  apparent  mis-statements 
therein. 

Appeal  from   Marion    District    Court, — ^Hon.   A.   W. 

Wilkinson,  Judge. 

Tuesday,  June  2,  1891. 

Action  on  a  policy  of  insurance  to  recover  fbr  a 
loss  by  fire.  There  was  a  trial  by  jury,  and  a  verdict 
{:nd  judgment  in  favor  of  the  plaintiffs.  The  defendant 
appeals. — Affirmed, 

B.  W,  Barger,  for  appellant. 

Gesman  <&  Protity,  Hayes  Ihos.y  Frank  Perry  and 

5,  S.  Cole,  for  appellees. 

Robinson,  J. — In  October,  1887,  the  defendant 
issued  to  the  plaintiff,  J.  A.  McComb,  the  policy  of 
insurance  upon  which  this  action  is  brought.  The 
insurance  was  as  follows :  On  building  used  as  a  "mill, 
thirteen  hundred  dollars ;  on  machinery  and  (exclusive 
of  boiler  and  engine)  shafting,  gearing,  cups,  elevators 
and  mill-wright  work,  sixteen  hundred  dollars;  on 
stock  of  flour,  five  hundred  dollars;  on  boiler  and 
engine-house,  one  hundred  dollars;  on  boiler  and 
engine  and  smokestack,  three  hundred  dollars.  The 
loss,  if  any,  was  made  payable  to  the  plaintiff,  |J.  R. 
Chambers,  mortgagee,  as  his  interest  should  appear. 
On  the  eleventh  day  of  February,  1888,  the  building 
and  nearly  all  the  property  insured  were  destroyed  by 
fire.     The  plaintiffs  demand  judgment  for  thirty-eight 
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hundred  dollars  and  interest,  and  ask  that  of  the 
amount  found  due  judgment  for  twenty-four  hundred' 
dollars  be  rendered  in  favor  of  the  plaintiff  Chambers 
on  account  of  his  mortgage.  The  jury  returned  a  ver- 
dict in  favor  of  the  plaintiffs  for  thirty-nine  hundred 
and  seventy-nine  dollars  and  twenty-three  cents,  and 
judgment  was  rendered  in  favor  of  Chambers,  as 
requested  and  in  favor  of  J.  A.  McComb  for  fifteen 
hundred  and  seventy-nine  dollars  and  twenty-three 
-cents  and  costs. 

I.     The  appellant  contends  that  the  action  was 
prematurely  brought,  and  complains  of  numerous  rul- 
ings of  the  district  court  with  respect  to 

ception  of  evi-  proof  01  the  tuuc  whcu  it  was  commenced. 

argument  to     The  plaintiff  sent,  and  on  the  fifteenth  day 

of  March,  1888,  the  defendant  received, 
verified  proof  of  the  loss  which  Mrs.  McComb  claims  to 
have  sustained.  The  return  on  the  original  notice, 
which  was  on  file  when  the  case  was  tried,  showed  that 
the  notice  was  served  on  the  defendant  on  the  fifth  day 
of  June,  1888.  During  the  trial,  after  the  evidence  had 
been  introduced  by  both  parties,  and  after  the  opening 
argument  had  been  made  by  the  plaintiff,  counsel  for 
the  defendant,  in  the  course  of  his  argument  to  the 
<50urt,  presented  a  question  of  law  arising  upon  the 
return  of  service  on  the  original  notice.  Thereupon, 
the  plaintiff  asked  leave  to  introduce  evidence  for  the 
purpose  of  showing  that  the  return  had  been  altered 
after  it  was  first  made,  and  leave  was  granted  against 
the  objection  of  the  defendant.  In  that  ruling  there 
was  no  error.  The  question  had  not  been  referred  to 
before  during  the  trial,  although  near  the  close  of  a 
long  answer,  and  in  connection  with  other  matter,  the 
defendant  had  said  that  ''this  action  is  premature.^' 
Why  it  was  premature  was  not  alleged,  and  the  state- 
ment might  easily  have  been  overlooked,  by  the  plain- 
tiff.    That  the  claim  of  the  defendant  that  the  action 
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was  prematurely  brought,  contrary  to  the  provisions  of 
section  3  of  chapter  211  of  the  Acts  of  the  Eighteenth 
General  Assembly,  because  the  original  notice  was 
served  within  ninety  days  from  the  time  the  notice  of 
loss  was  given,  was  a  surprise  to  the  plaintiff  is  clear. 
If  that  was  what  the  defendant  relied  upon,  the  defense 
in  question  should  have  been  pleaded  in  a  separate 
division  of  the  answer,  but  was  in  fact  set  out  in  con- 
nection with  an  averment  to  the  effect  that  the  proof 
of  loss  required  by  the  policy  had  not  been  made. 
Under  these  circumstances  it  was  within  the  discretion 
of  the  court,  and  entirely  proper  to  allow  the  plaintiff 
an  opportunity  to  show  that  the  defense  was  not  well 
founded.  Code,  sec.  2799;  Sickles  v.  Dallas  Center 
Bank,  81  Iowa,  408. 

II.     It  is  said  that  the  plaintiff  was  concluded  by 

the  return  on  the  original  notice  from  showing  that  the 

2.  PBocMs.re-     time  of  servicc  was  not  as  therein  stated. 

Sidenclfo      But  the  evidence  submitted  on  that  ques- 

contradict.       ^.^^  established  beyond  doubt  the  fact  that 

the  notice  was  not  delivered  to  the  officer  for  service^ 
and  was  not  served  before  the  fifth  day  of  July,  1888 ; 
that  the  return  which  the  officer  made  showed  that  fact, 
but  that  it  had  been  altered  by  some  person,  unauthor- 
ized and  unknown.  As  the  defendant  was  in  court,  it 
was  not  material  to  show  whether  the  service  was  made 
on  or  after  the  date  named,  it  having  been  shown  that 
it  was  not  made  before.  The  return  which  appeared  of 
record,  so  far  as  it  related  to  the  date  in  question,  was 
not  the  return  of  the  officer ;  and  when  that  fact  was 
proven,  and  it  appeared  that  the  official  return  as  to 
that  date  was  not  in  existence,  it  was  competent  to 
establish  it  by  parol  evidence.  The  right  of  the  appel- 
lant to  meet  the  evidence  introduced  was  fully  pro- 
tected, and  it  sustained  no  prejudice  from  the  ruling 
of  the  court. 


withdraw^of   ^jjQ  original  notice,  and,  in  the  absence  of 
miy  room.        ^^^  juiy,  received  evidence  of  the  person 
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III.  After  the  evidence  in  question  had  been 
introduced,  the  case  was  submitted  to  the  jury.  While 
f.  PRiLcncB:        tl^^y  ^^re  deliberating,  the  court  sent  for 

witbdr 

Jiapers 

who  had  served  it  as  to  the  date  of  service.  That 
seems  to  have  been  done  with  the  view  of  correcting  the 
return,  and  questions  are  made  as  to  the  competency  of 
the  evidence  submitted  and  as  to  the  action  of  the  court 
in  receiving  it.  The  court  authorized  a  new  return  to  be 
made,  but  we  do  not  understand  that,  if  such  a  return 
was  made>  it  was  submitted  to  the  jury,  nor  that  their 
verdict  was  in  any  manner  influenced  by  these  proceed- 
ings ;  hence,  the  defendant  cannot  have  been  prejudiced 
by  them  if  they  were  erroneous.  Therefore,  we  do  not 
find  it  necessary  to  determine  the  questions  in  regard 
to  them  which  are  presented  by  the  appellant.  The 
original  notice  and  return  which  were  taken  from  the 
jury  room  were  returned  to  it  within  five  minutes,  and 
we  find  nothing  in  the  circumstances  attending  its 
taking  and  return  to  justify  a  presumption  of  prejudice. 

IV.  The  policy  in  suit  was  issued  on  an  application 
to  which  the  signature  of  J.  A.  McComb  was  affixed 

by  her  husband,  E.  B.  McComb,  acting 
ance:  reppo-  as  her  agcut.  The  application  contains 
applicant:        qucstious  and  answers   as  follows:     '^Is 

there  any  mortgage  or  other  incumbrance 
on  the  property?  Yes.  If  so,  state  *  *  *  amount, 
and  to  whom.  Twenty-five  hundred  doUars;  J.  R. 
Chambers.  Will  you  keep  barrels  of  salted  water,  with 
buckets,  on  each  floor  and  attic?  Yes."  At  the  bot- 
tom of  the  application  was  the  following:  '*  I  warrant 
said  [foregoing]  statements,  representations,  diagrams, 
descriptions  and  answers  to  be  strictly  true."  The 
evidence  tended  to  show  that  the  incumbrance  upon 
the  property  when  the  application  was  signed  amounted 
to  about  twenty-eight  hundred  doUars,  and  it  appears 
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that  no  barrels  of  salted  water  were  kept  on  each  floor 
and  in  the  attic.  But  plaintiflE  was  permitted  to  show 
by  parol  evidence  that  the  application  was  written  by 
the  agent  or  agents  of  the  defendant ;  that  they  were 
t(  M,  in  regard  to  the  incumbrance,  that  the  applicant 
did  not  know  the  amount,  but  that  it  was  about  twenty- 
five  hundred  dollars ;  that  they  were  told  the  barrels  of 
salted  water  would  be  placed  in  the  building  as  soon  as 
it  was  convenient ;  that  the  application  was  not  read  to 
or  by  the  applicant  or  agent  when  it  was  signed,  and 
that  she  did  not  know  that  the  answers  to  the  questions 
stated  were  not  correctly  written ;  that  when  the  policy 
was  returned  it  was  sent  at  once,  without  examination, 
to  the  mortgagee  in  Michigan ;  that  the  fact  that  the 
answers  given  were  not  correctly  written  in  the  applica- 
tion was  unknown  to  the  insured  and  her  agent  until 
after  the  loss  occurred ;  and  that  it  had  not  been  con- 
venient to  place  the  barrels  of  salted  water  in  the 
places  designated  before  the  fire  occurred. 

We  do  not  need  to  consider  at  length  the  objections 
made  by  the  appellant  tp  this  evidence.  The  questions 
thus  presented  have  all  been  determined  by  this  court 
against  the  claim  now  taken  by  the  appellant.  See 
Reynolds  v.  Nebraska  Ins.  Co.,  80  Iowa,  564;  Key  v. 
Des  Moines  Ins.  Co.^  77  Iowa,  175;  Stone  v.  Hawkeye 
Ins.  Co.,  68  Iowa,  740;  Jordan  v.  State  Ins.  Co.,  64 
Iowa,  217;  Boeteherv.  Hawkeye  Ins.  Co.,  47  Iowa,  254. 
We  are  aware  that  the  rule  of  these  cases  is  not  approved 
by  all  courts,  but  it  has  been  followed  in  this  state  for 
many  years,  and,  it  is  believed,  has  tended  to  do  jus- 
tice. While  it  may  offer  temptation  to  unscrupulous 
persons  to  avoid  statements  they  in  fact  made,  yet  it 
tends  to  make  the  insurance  companies  more  careful  in 
the  selection  of  their  agents.  The  applicant  for  insur- 
ance is  not,  as  a  rule,  familiar  with,  and  does  not  com- 
prehend the  force  of,  the  various  requirements  of  an 
application,   and   relies  upon  the  agent  to  insert  all 
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necessary  statements  in  a  proper  manner.  If  the  appli- 
cant truthfully  answers  all  material  inquiries  in  regard 
to  the  property  he  desires  to  have  insured,  it  is  not  a 
hardship  to  require  the  agent  to  make  a  correct  record 
of  the  answers  given,  and  place  the  loss  which  results 
from  his  failure  to  do  so  upon  his  principal.  The  rule 
requires  perfect  good  faith  of  the  applicant,  and  will 
not  tolerate  intentional  wrong  on  his  part.  But  the 
presumption  is  always  strongly  in  favor  of  the  correct- 
ness of  the  application  he  has  signed,  and  the  burden 
is  upon  him  to  overcome  that  presumption  by  satisfac- 
tory evidence. 

V.  The  conclusions  we  have  announced  dispose 
of  the  controlling  questions  in  the  case.  Objections 
are  urged  to  rulings  on  evidence,  and  against  portions 
of  the  charge  given  to  which  we  have  not  referred 
specially.  We  have  examined  them  aU  and  are  of  the 
opinion  that  there  is  no  sufficient  reason  for  reversing 
the  judgment  of  the  district  court.     It  is,  therefore,. 

AFFLRMED. 


N.    8.    Fisk,  Trastee,    Appellant,  v.   Chicago,  Mil- 
waukee &  St.  Paul  Railway  Company,  m  'ml 

'  111    220' 


Appellee. 

1-  Practice  in  Supreme  Court:  appeal:  error  without  preju- 
dice. A  judgment  will  not  be  reversed  in  the  supreme  court  because 
of  error  in  certain  instructions  to  the  jury,  when  such  judgment  is  in 
accord  with  other  instructions  of  the  court,  not  complained  of,  and 
the  special  findings  of  the  jury,  even  though  the  rules  of  law 
announced  in  such  other  instructions  are  erroneous. 

2.  :  :  .  Error  in  the  submission  of  certain  inter- 
rogatories to  the  jury,  for  their  special  findings,  will  likewise,  under 
such  circumstances,  be  deemed  upon  appeal  to  be  error  without 
prejudice. 

Appeal    from  Linn  District   Court, — ^Hon.   James  D. 

GrlFFEN,   Judge. 

Wednesday,  June  3, 1891. 


S3 
138 


254  FiSK  V.  C,  M.  &  St.  P.  Ry.  Co.       [83, Iowa 

— ■ ■ _---■■■  .  ___ii 

The  plaintiflE  is  the  trustee  of  one  A.  Bc^lton.  On 
the  fifteenth  day  of  September,  1885,  at  the  town  of 
Paralta,  in  Linn  county,  said  Bolton  was  driving  a 
team  of  colts  on  a  public  highway  where  the  same 
crossed  the  defendant's  railway  tracks,  when  the  team 
took  fright  because  of  a  freight  car  standing  on  the 
track  and  in  the  public  highway,  and  ran,  throwing 
Bolton  out  of  the  wagon,  and  against  a  fence,  by 
which  he  was  injured.  This  action  is  to  recover 
therefor,  averring  negligence  in  the  defendant  company 
in  thus  leaving  its  car  near  the  traveled  track  in  the 
highAvay.  The  answer  puts  in  issue  the  negligence  of 
both  the  railway  company  and  the  plaintiflE.  The  jury 
returned  a  general  verdict  for  the  defendant,  with  the 
following  special  findings:  ^^Interrogatory  13.  Were 
Bolton's  colts,  or  any  of  them,  high  spirited  and  nerv- 
ous, and  liable  to  become  frightened  at  freight  cars 
left  standing  near  the  roadway!    A.    Yes. 

^^Interrogatory  14.  Do  you  find  that  Bolton's 
colts  were  safe  to  drive  past  freight  cars  standing  near 
the  roadway,  as  they  were  driven!    A.    No. 

^^Interrogatory  16.  Was  Bolton's  team  one  of 
ordinary  gentleness  in  respect  to  becoming  frightened 
at  cars  standing  near  the  roadway!    A.    No. 

^^Interrogatory  17.  Was  the  near  mare  nervous 
and  excitable,  and  liable  to  frighten  and  shy  at  objects 
in  or  near  the  roadway!    A.    Yes. 

^^Interrogatory  18.  Were  Bolton's  colts  as  safe  to 
drive  past  cars  standing  near  the  roadway  as  a  team 
of  ordinary  gentleness,  well  broken  and  carefully 
driven,  would  have  been!     A.    No. 

^^Interrogatory  20.  Do  you  find  that  Bolton's 
colts  were  ordinarily  gentle,  and  well  broken,  and  was 
each  one  so!    A.    No." 

From  the  judgment  on  the  verdict  the  plaintiflE 
appeals. — Affirmed. 
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BicJcel  (&  Crocker  J  for  appellant. 

Mills  d  KeeleVy  for  appellee. 

Granger,  J. — ^I.     The  complaints  by  the  appel- 
lant are  as  to  certain  instructions  given  relative  to 
1  ppACTic«in       contributory  negligence,   the   submission 
coSrtfappeai:   ^^  spccial  intciTogatories  to  the  jury,  and 
prejudice.   *    the  admission  and  exclusion  of  evidence. 

The  appellee,  however,  insists  that,  not- 
withstanding the  errors  complained  of,  the  judgment 
must  stand  because  of  the  special  findings  and  instruc- 
tions of  which  complaint  is  not  made.  The  only 
instruction  of  the  series  given  by  the  court  in  which 
the  facts  are  stated  on  which  recovery  can  be  had  by 
the  plaintiff  is  number  7,  as  follows:  **  7.  If  from  the  ^ 
evidence  you  find  that  defendant  placed  a  freight  car 
-on  the  highway  crossing  in  question,  or  near  the 
traveled  track,  or  portion  thereof,  and  left  the  same  in 
such  position  for  an  unreasonable  length  of  time,  and 
that  said  car  so  placed  was  an  object  calculated  to 
frighten  horses  of  ordinary  gentleness,  passing  along 
and  over  said  highway  across  said  crossing,  and  that 
said  Bolton's  team  was  one  of  ordinary  gentleness,  and 
that  he  was  at  the  time  in  question  driving  said  team 
along  said  highway  and  over  said  crossing  in  an 
ordinarily  careful  manner,  and  that,  while  so  driving 
the  same,  they  were  frightened  at  said  car,  and  became 
unmanageable,  and  ran  away  with  said  Bolton,  and  he 
was  thrown  out  and  injured,  then  the  defendant  is 
liable  for  the  damages  to  said  Bolton  directly  caused 
by  such  injuries,  unless  said  Bolton's  own  negligence 
contributed  to  produce  such  injuries. '^ 

The  correctness  of  this  instruction  as  a  statement 
of  the  law  is  not  questioned  in  this  court,  and  counsel 
in  argument  agree  that  it  must  stand  unquestioned  as 
the  law  of  the  case.     It  is  not,  however,  to  be  regarded 
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as  approved  by  this  court.  It  is  the  rule,  followed  by 
this  court,  that  the  jury  must  regard  the  instructions 
given,  even  if  incorrect,  and  for  a  failure  to  do  so  a 
new  trial  will  be  granted.  Boyer  v.  Riley y  41  Iowa,  13. 
With  these  facts  and  rules  of  law  in  mind,  we  may 
readily  dispose  of  the  principal  controversy  in  the  case. 
By  the  instruction  the  jury  is  told  that  to  find  for  the 
plaintiff  it  must  find  that  the  team  driven  by  Bolton 
''was  one  of  ordinary  gentleness."  The  jury  did  not 
find  so,  but,  on  the  contrary,  found  that  it  was  not  one 
of  ordinary  gentleness.  (See  special  findings.)  This 
finding  of  fact  was  in  no  way  influenced  by  the  instruc- 
tions  complained  of  by  the  appellant,  and,  had  such 
instructions  been  in  accord  with  the  appellant's  view, 
the  result  could  not  have  been  different.  If,  then,  the 
^  instructions  are  erroneous,  the  error  is  without  preju- 
dice. "With  this  view  and  our  conclusions  as  to  the 
remaining  questions  in  the  case,  it  is  not  necessary  to 
determine  the  correctness  of  the  instructions  com- 
plained of. 

II.     The  court  submitted  to  the  jury  twenty  inter- 
rogatories at  the  request  of  the  defendant,  to  which 

, answers    were    returned.     The   appellant 

now  complains  that  it  was  error  to  submit 
them.  The  record  shows  that  at  the  time  the  plaintiff 
objected  to  the  submission  of  interrogatories  numbers 
10,  11  and  12,  which,  with  the  answers,  are  as  follows: 
''  Interrogatory  10.  At  what  place  were  Bolton's  inju- 
ries received,  and  how  were  they  caused,  and  how  far 
from  the  tracks?  A.  At  roadside,  near  crossing,  by 
being  thrown  from  his  buggy  onto  fence  post  and 
ground,  about  one  hundred  feet  north  of  tracks. 

^^Interrogatory  11.    Was  Bolton  injured  before  his 
wagon  wheels  struck  the  tie  by  the  roadside  I    A.   No. 

^^Interrogatory  12.     If  Bolton's  wagon  wheels  had 
not  struck  the  tie  by  the  roadside,  and  thrown  him 
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against  the  fence  wire,  would  lie  have  received  the 
injuries  complained  oft    A.    Na." 

It  must  be  seen  at  a  glance  that  these  questions 
could  in  no  way  affect  or  change  the  result  under  oitr 
holding  in  the  first  division  of  the  opinion.  Inasmuch 
as  objection  was  made  to  a  part  of  the  questions,  and 
not  to  others,  at  the  time  of  submission,  we  must 
assume  that  the  submission  was  by  consent .  implied,  if 
not  expressed. 

m.  It  is  said  that  there  is  no  testimony  as  a 
basis  for  the  submission  of  interrogatory  number  13, 
but  that  is  a  misapprehension,  as  it  is  in  evidence  that 
Mr.  Bolton  said  that  the  team  was  ' '  always  afraid  of  a 
car  standing  stiU.'^  There  is  also  other  evidence  to 
the  same  point.  The  evidence  complained  of,  both  as 
to  exclusion  and  admission,  was  directed  to  points 
other  than  that  held  to  be  conclusive  of  the  case,  and 
need  not  be  considered. 

The  judgment  is  affirmed. 


1. 


2. 


A.  M.  Garrett,  Appellant,  v.  Western  Union 
Telegraph  Company,  Appellee. 

Telegraph  Companies:  negligence:  contracts  limiting  lia- 
bility: DAHAGES.  The  failure  of  a  telegraph  company  to  send  a- 
night  message  delivered  to  it  under  an  agreement  that  the  sender 
wonld  not  claim  damages  for  errors  or  delays,  or  for  non-delivery  of 
such  message,  happening  from  any  cause,,  beyond  a  sum  equal  to  ten 
times  the  sum  paid  for  transmission,  will,  notwithstanding  saoh  agree- 
ment, render  the  telegraph  company  liable  for  the  actual  damage 
Bostained. 


:  •  DAMAGES.    A  cattle  buyer  on  his  way  to  Kansas 

City,  Missouri,  delivered  to  the  defendant  at  Columbus  Junction,. 
Iowa,  to  be  sent  to  his  agents  at  Chicago,  the  following  message: 
''Send  me  market  Kansas  City,  to-morrow  and  next  day."  It 
appeared  that  under  the  arrangement  between  the  plaintiff  and  the 
agents  to  whom  said  message  was  addressed  the  said  agents  were  not 
to  answer  if  there  was  no  change  in  the  market  since  their  last 
report,  but  if  there  was  a  change  they  were  to  answer  by  giving  him 
&e  advanee  or  decline.    The  plaintiff,  receiving  no  answer  to  his 
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telegram  at  Kansas  City,  bought  a  large  namber  of  cattle  in  the  belief 
that  there  was  no  change  in  the  market  at  Chicago,  when  in  fact  there 
was  a  decline  in  prices.  Held,  that  it]  should  have  been  left  to  the 
jury  to  determine  whether  under  all  the  facts  and  circumstances  of 
the  case  the  damages  sustained  by  the^  plaintiff  were  such  as  the 
plaintiff  might  reasonably  have  apprehended  would  result  from  a 
failure  to  send  the  plaintiff's  message. 

3.     : : :  proximatb  cause.    If  the  plaintiff  in  making 

his  purchases  at  Kansas  City  acted  upon  the  absence  of  any  reply  to 
said  message,  held,  that  the  damages  resulting  from  such  purchase, 
through  ignorance  of  the  decline  in  prices  at  Chicago,  were  direct  and 
not  speculative. 

4.     :  :  .    It  appeared  that  the  Chicago  market  for 

cattle  was  posted  on  the  bulletin  boards  of  the  stock  exchange  at 
Kansas  City,  and,  that  if  the  plaintiff  had  consulted  these,  he  would 
have  been  advised  of  the  decline  in  the  market  before  he  made  his 
purchase.  Held,  that  it  was  for  the  jury  to  determine,  whether  the 
plaintiff,  as  a  reasonably  prudent  man,  ought  not  to  have  relied  upon 
his  message  to  his  agents  at  Chicago,  under  the  arrangement  above 
referred  to. 

« 

Appeal  from  Louisa  District  Court. — Hon.  W.  E.  Lewis, 

Judge. 

Wednesday,  June  3,  1891. 

Action  to  recover  damages  for  failure  to  transmit 
and  deliver  a  telegraphic  message.  There  was  a  trial 
by  jury,  and  a  verdict  and  judgment  for  the  plaintiff 
for  sixty  cents.     The  plaintiff  appeals. — Reversed, 

JR.  Caldwell  and  L.  A.  Riley ^  for  appellant. 

Arthur  Springer ^  for  appellee* 

RoTHROCK,  J. — I.     The  evidence  in  the  case  shows 

that  the  defendant  is  a  resident  of  Louisa  county,  and 

1.  tblboraph       ^^^  ^*  ^^^  ivaxQ  of  the  wrongs  complained 

SegSgSioe:      of  by  Mm,  and  for  some  time  before  that, 

fuSg*i?J^iii^l  he  had  been  in  the  business  of  buying 

damages.         ^^^  shipping  Uve-stock  to  the  Chicago 

market.     His    operations    were    not    confined   to  his 
immediate  neighborhood,  but  he  bought  and  shipped 
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on  the  Eock  Island  railroad,  at  points  between  Musca- 
tine, Iowa,  and  Kansas  City,  Missoun,  and  including 
those  places.  On  the  evening  of  the  twenty-eighth  of 
June,  1888,  he  left  his  home  in  the  country,  and  went 
to  Columbus  Junction,  on  the  Chicago,  Rock  Island 
&  Pacific  railway  and  took  passage  for  Kansas  City. 
Before  leaving  Columbus  Junction  he  wrote  and  deliv- 
ered to  the  operator  of  the  defendant  at  that  station  a 
message,  of  which  the  following  is  a  copy: 

^*June28,  1888. 
"To  Gregory,  Cooley  <&  Co.,   U.  8.  Yards,  Chicago: — 

"Send  me  market  Kansas  City,  to-morrow  and 
next  day.  A.  M.  Garrett.'^ 

When  he  delivered  the  message  to  the  operator  he 
gave  fifty  cents  in  payment  for  its  transmission.  The 
plaintiff  arrived  in  Kansas  City  about  nine  o'clock  the 
next  morning,  and  went  to  the  stock  yards  for  the 
purpose  of  buying  cattle.  He  went  to  the  telegraph 
office  in  the  stock-exchange  building  several  times,  gave 
his  name,  and  inquired  for  an  answer  to  the  message 
which  he  had  sent  the  night  before.  He  made  these 
inquiries  until  two  o'clock  in  the  afternoon,  and  he 
then  went  into  the  stock  yards  and  bought  one  hundred 
and  forty-seven  cattle.  At  the  time  of  his  purchase 
the  price  of  cattle  in  Chicago  was  fifty  cents  per 
hundred  less  than  it  was  on  the  day  before  the  plaintiff 
delivered  the  message  to  the  defendant's  agent  at 
Columbus  Junction.  It  appears  in  evidence  that 
Gregory,  Cooley  &  Co.,  to  whom  the  message  was 
addressed,  was  the  commission  firm  which  received, 
handled  and  sold  the  shipments  of  cattle  made  by  the 
plaintiff,  and  had  done  so  for  several  years ;  and  the 
evidence  shows  that  thpre  was  a  business  arrangement 
between  the  plaintiff  and  Gregory,  Cooley  &  Co.,  by 
which  they  were  to  keep  him  advised  by  telegraph  of 
the  cattle  market  in  Chicago.  This  arrangement  was 
as  follows:     If    the  plaintiff  asked  Gregory,    Cooley 
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&  Co.  for  the  state  of  the  market  by  telegraph,  and 
there  was  no  change  from  the  last  report,  no  answer  to 
the  telegram  was  received,  and  the  plaintiff  acted  upon 
the  last  report.  If  there  was  a  change,  then  Gregory^ 
Cooley  &  Co.  answered  the  telegram  of  the  plaintiff, 
by  giving  him  the  advance  or  decline  on  the  previous 
report.-  There  is  evidence  tending  to  show  that  there 
was  a  report  made  by  said  commission  firm  to  plaintiff 
on  the  twenty-seventh  day  of  June,  1888,  and  that  the 
plaintiff  bought  the  cattle  at  Kansas  City  relying  on 
that  last  report,  and  that,  if  his  message  had  been  sent, 
delivered  and  answered,  he  would  not  have  made  the 
purchase.  The  evidence  tends  quite  strongly  to  show 
that  the  message  was  not  sent  from  Columbus  Juncfaon, 
and  that  it  was  on  a  hook  in  the  oflBice,  and  that  no 
attempt  was  made  by  the  operator  to  transmit  it  to 
Gregory,  Cooley  &  Co.  It  is  true  there  is  some  conflict 
in  the  evidence  on  this  question,  but,  as  it  was  material 
to  the  rights  of  the  parties,  it  was  a  proper  question  ta 
be  submitted  to  the  jury.  It  is  shown,  without  con- 
flict, that  the  message  was  not  at  any  time  delivered  ta 
Gregory,  Cooley  &  Co.  There  is  evidence  to  the  effect 
that  the  Chicago  market  for  cattle  was  posted  on  the 
bulletin  boards  at  the  stock  exchange  in  Kansas  City^ 
and  that,  if  the  plaintiff  had  consulted  these  reports, 
he  would  have  been  advised  of  the  decline  in  the 
market  before  hef  made  his  purchase ;  and  two  of  the 
members  of  the  firm  of  Gregory,  Cooley  &  Co.  testified 
.  on  the  trial  as  witnesses  that,  if  the  plaintiff's  message 
had  been  received  by  them,  they  would  have  immedi- 
ately answered  it,  and  advised  the  plaintiff  of  the 
decline  in  the  market. 

At  the  close  of  the  introduction  of  the  evidence, 
the  court  instructed  the  jury  that,  under  the  pleadings 
and  the  evidence,  there  could  be  no  recovery  by  the 
plaintiff  except  for  the  sum  paid  by  him  for  sending 
the  message,  and  interest   thereon   at   six  per  cent. 
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Under  this  instruction  the  jury  returned  a  verdict  for 
sixty  cents.  There  is  nothing  in  the  record  showing 
upon  what  ground  the  jury. were  instructed  that  the 
plaintiff  could  not  recover  damages.  The  message 
which  the  plaintiflE  delivered  to  the  operator  was  what 
is  known  as  a  ^^night  message. ''  It  was  written  upon 
a  blank  furnished  by  the  defendant.  There  was 
printed  matter  on  the  blank,  and,  among  other  words 
thereon,  there  was  the  following: 

"The  Western  Union  Telegraph  Company  will 
receive  messages  to  be  sent,  without  repetition^,  during 
the  night,  for  delivery  not  earlier  than  the  morning  of 
the  next  ensuing  business  day,  at  reduced  rates;  but  in 
no  case  for  less  than  twenty-five  cents  tolls  for  a  single 
message,  and  upon  the  express  condition  that  the  sender 
will  agree,  that  he  wiU  not  claim  damages  for  errors  or 
delays,  or  for  non-delivery  of  such  message,  happen- 
ing from  any  cause,  beyond  a  sum  equal  to  ten  times 
the  sum  paid  for  transmission;  and  that  no  claim  for 
damages  shall  be  paid  unless  presented  in  writing 
within  thirty  days  after  sending  the  message.'^ 

Whatever  right  the  defendant  may  have,  if  any,  to 
fimit  its  liability,  or  provide  against  the  negligence  of 
its  agents  in  the  transmission  of  messages,  there  can  be 
no  question  that  the  language  above  quoted  cannot  be 
held  to  excuse  the  defendant  for  a  failure  to  send  the 
message,  or  to  make  the  attempt  to  do  so.  The  exemp- 
tion provided  for  by  the  printed  blank  was  for  errors 
or  delays,  or  non-delivery  to  the  person  to  whom  it 
was  addressed,  and  not  for  a  failure  to  make  an 
attempt  to  send  it.  But  suppose  it  be  conceded  that 
an  attempt  was  made  to  send  the  message.  The 
evidence  shows  without  conflict  that  it  was  not  at  any 
time  delivered,  and  the  defendant  faUs  to  show  that 
any  effort  was  made  to  deliver  it  to  Gregory,  Cooley 
&  Go.    In  this  state  of  the  evidence,  the  restriction  as 
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to  the  liability  of  the  defendant  is  no  defense  to  the 
action,  for  the  reason  that  the  defendant  cannot  by 
contract  limit  its  liability  for  the  plain  and  palpable 
negligence  of  its  operators  and  agents.  The  defendant 
cannot  contract  against  its  own  negligence.  This  rule 
was  announced  by  this  court  in  Sweatland  v.  Telegraph 
Co.,  27  Iowa,  433;  and  we  think  it  is  now  the  settled 
law  of  this  country.  Telegraph  Co.  v.  Griswold,  37 
Ohio  St.  301;  Tyler  v.  Telegraph  Co.,  60  111.  421; 
Wolf  V.  Telegraph  Co.,  62  Pa.  St.  83;  United  States 
Tel  Co.  V.  dildersleve,  29  Md.  232 ;  Ellis  v.  TeUgraph 
Co.,  13  Allen,  226;  Parks  v.  Telegraph  Co.,  13  Cal. 
422;  Western  Union  Tel.  Co.  v.  Jhontaine,  58  Gra.  433; 
Hibbard  v.  Telegraph  Co.,  33  Wis.  558;  Manville  v. 
Telegraph  Co.,  37  Iowa,  214.  These  and  a  large 
number  of  other  cases  which  might  be  cited  sustain 
this  doctrine.  It  appears  to  us  that  the  rule  is  emi- 
nently just.  The  contrary  doctrine  would,  in  effect, 
enable  telegraph  companies  to  undertake  the  transmis- 
sion of  messages,  and  by  the  same  contract  exonerate 
themselves  from  aU  liability  for  failure  to  perform  the 
service  by  reason  of  the  carelessness  or  negligence  of 
their  agents  or  operators  in  failing  to  attempt  to 
perform  the  sei-vice.  It  would  be  a  marvelous  doctrine 
to  hold  in  this  case  that  the  defendant  could  fail  to 
attempt  to  send  the  message  as  it  contracted  to  do,  and 
exonerate  itself  by  paying  back  to  the  plaintiff  the 
nominal  sum  it  received  for  the  service.  K  its  liability 
is  to  be  measured  by  that  standard,  its  contract  is  a 
sham  and  a  deception.  It  could  perform  or  not 
perform,  at  its  pleasure,  and  escape  all  liability  for  the 
consequences  of  non-performance. 

II.     The  next  question  arising  on  the  record  is 
whether  the  form  of  the  message  was  such  as  that  the 

2^ . .         defendant  can  be  properly  chargeable  with 

damages.        ^^^  alleged  damages  incurred  by  the  plain- 
tiff.    It  has  often  been  said  that  a  party  who  fails  to 


r- 
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perform  a  contract  is  liable  for  such  damages  as  the 
parties  to  the  contract  may  fairly  and  reasonably  have 
apprehended  would  result  from  a  breach.  This  does 
not  mean  that  the  parties  to  the  contract  contemplated 
the  exact  results.  It  is  enough  if  it  may  fairly  be  found 
from  the  language  of  the  contract,  and  the  circum- 
stances which  were  within  the  personal  knowledge  of 
the  parties,  that  there  might  be  serious  consequences 
attending  a  breach  of  the  contract.  The  message 
involved  in  this  case  did  not  apprise  th,e  defendant's 
agent  at  Columbus  Junction,  by  its  terms,  that  the 
plaintiff  was  on  his  way  to  Kansas  City  to  purchase 
cattle^  and  that  he  would  rely  on  the  answer  to  the 
message  in  making  his  purchases.  But  it  did,  in  effect, 
advise  the  agent  that  he  was  on  his  way  to  Kansas  City, 
and  that  he  desired  market  reports  to  be  sent  to  him  at 
that  place.  The  evidence  shows  that  the  plaintiff  had 
sent  and  received  a  great  many  messages  from  that 
office.  We  think  it  was,  to  say  the  least,  a  proper 
question  to  submit  to  the  jury  to  determine  whether,  in 
view  of  all  the  facts  and  circumstances  surrounding  the 
parties,  the  defendant  ought  to  be  charged  with  knowl- 
edge that  the  plaintiff  intended  to  act  upon  the  result 
of  his  message  in  buying  or  selling  cattle,  and  that  it 
pertained  to  transactions  which  might  involve  loss ;  and, 
as  it  appeared  that  by  the  arrangement  between  the 
plaintiff  and  Gregory,  Cooley  &  Co.,  that  no  answer  to 
the  message  was  equivalent  to  an  answer  that  the 
market  was  unchanged,  the  question  of  substantial 
damages  should  have  been  submitted  to  the  jury. 

III.     The  next  question  properly  to  be  considered 
is  whether  the  plaintiff,  if  he  acted  upon  the  fact  that 

he  received  no  message  as  equivalent  to  an 
''  proiimate     '  auswcr  that  the  market  was  unchanged, 

was  entitled  to  have  the  jury  consider 
whether  he  was  damaged  in  a  substantial  manner.  In 
other  words,  were  the  damages  he  claims  the  direct 
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result  of  the  defendant's  failure  to  perform  its  contract, 
or  were  they  remote  and  speculative?  In  the  case  of 
Western  Union  Tel.  Co.  v.  Hall,  124  U.  S.  444;  8  Sup. 
Ct.  Eep.  577,  it  appeared  that  Hall  sent  a  message  to 
his  agent  instructing  him  to  buy  for  him  ten  thousand 
barrels  of  petroleum.  Petroleum  was  at  that  time 
selling  for  one  doUar  and  seventeen  cents  per  barrel,  and 
the  evidence  showed  that  the  agent  would  have  bought 
at  that  price ;  but  the  telegram  was  delayed  through 
the  negligence  of  the  telegraph  company,  and  the  price 
had  advanced  to  one  dollar  and  thirty-five  cents  per 
barrel  when  the  message  was  actually  received  by  the 
agent,  and  he  did  not  buy.  It  was  held  that  HaU  could 
not  recover  the  difference  in  the  price  of  the  oil,  because 
he  suffered  no  actual  loss,  and  was  entitled  to  nominal 
damages  only.  But  that  was  unlike  the  case  at  bar. 
Here  the  jury  should  have  been  directed  to  determine 
whether  the  plaintiff  acted  upon  his  advices  from  the 
commission  men,  or,  rather,  the  absence  of  a  message 
from  them,  and,  if  he  so  acted  and  made  a  purchase, 
his  loss  was  direct  and  proximate,  and  not  remote  and 
speculative.  In  the  cited  case  it  is  said:  ''Where  the 
negligence  of  the  telegraph  company  consists,  not  in 
delaying  the  transmission  of  a  message,  but  in  trans- 
mitting it  erroneously,  so  as  to  mislead  the  party  to 
whom  it  is  addressed,  and  on  the  faith  of  which  he  acts 
in  the  purchase  or  sale  of  property,  the  actual  losses, 
based  upon  charges  of  market  value,  are  clearly  within 
the  rule  for  estimating  damages.''  See,  also.  Turner  v. 
Telegraph  Co.,  41  Iowa,  458.  Under  this  rule,  if  the 
defendant's  agent  at  Columbus  Junction  did  not 
transmit  the  message,  and  the  plaintiff  acted  upon  the 
fact  that  he  received  no  reply  thereto,  he  would  be 
entitled  to  recover  such  damages  as  he  sustained  by 
purchasing  the  cattle  in  the  belief  that  his  message  had 
been  transmitted. 
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IV.  It  is  urged  in  argument  that  the  plaintiff 
should  have  protected  himself  by  ascertaining  the 
4. : : :   market  value  of  cattle  in  Chicago  before 

•  his  purchase  at  Kansas  City.     This  was  a 

question  for  the  jury.  It  was  not  a  question  of  law  to 
be  determined  by  the  court.  If  that  feature  of  the  case 
had  been  submitted  to  the  jury,  and  it  had  been  found 
that  the  plaintiff,  as  a  reasonably  prudent  man,  ought 
not  to  have  acted  upon  the  message  which  he  sent  to 
Gregory,  Cooley  &  Co.,  and  his  arrangement  with  them 
in  reference  to  their  correspondence  by  telegraph,  then 
there  could  be  no  recovery.  But  the  court  submitted 
no  question  to  the  jury,  and,  for  the  reasons  above 
pointed  out,  we  think  such  a  disposition  of  the  case 
should  have  been  made,    Eevebsed. 
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ment  of  error  to  a  niling  upon  a  demurrer,  that  the  court  erred  in  sua*  }^      ^ 
taming  the  demurrer  to  a  count  specified  in  a  pleading,  where  several 
grounds  of  demurrer  are  set  forth,  involying  different  questions,  is 
too  general  to  entitle  the  appellant  to  have  such  ruling  reyiewed  in  the 
supreme  court. 

^.  Slander:  good  faith:  damages.  The  belief  that  a  slander  is  true, 
and  the  good  faith  of  the  person  uttering  the  same,  may  be  shown  in 
mitigation  of  damages,  but  will  not  prevent  the  recovery  of  substan- 
tial damages  for  the  injury  sustained. 

3.     :  DAMAGES:  INSTRUCTIONS  TO  JURY.'  The  jury  were  instructed 

that  certain  matter  set  forth  in  the  instructions  was  pleaded  by  the 
defendant  in  mitigation  of  damages,  and  that,  if  established,  it  should 
be   considered  by  them   in  estimating  the  damages  to  which  the' 
plaintiff  was  entitled.    Heldj  that  the  jury  must  have  understood  that 
the  matter  in  question  was  to  be  considered  in  mitigation  of  damages. 

4.     :  MALICE :  EXEMPLARY  DAMAGES.    In  an  action  for  slander  proof 


that  actionable  words  were  spoken  Is  sufficient  evidence  of  malice  to 
warrant  an  instruction  to  the  jury  that  if  they  found  that  the  slander 
in  question  was  uttered  by  the  defendant  with  actual  malice  they 
should  allow  the  plaintiff  exemplary  damages. 
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Appeal   from    Clinton   District    Court, — Hon.    C.    M, 

Waterman,  Judge. 

Wednesday,  June  3,  1891. 

Action  on  account  of  an  alleged  slander.  There 
was  a  trial  by  jury,  and  a  verdict  and  judgment  in  favor 
of  the  plaintiff.     The  defendant  appeals. — Affirmed. 

P.  B.  Wolf,  for  appellant. 

W.  C.  GroJie  and  Ellis  <&  McCoy,  for  appellee. 

Robinson,  J. — I.     The  plaintiff  was  twenty  years 
of  age  when  this  action  was  commenced,  and  had  never 
1.  Practice  In       ^^^^  married.     Shc  allcgcs  iu  her  petition 
SS^Jento'of  that  in  September,  1888,  at  or  near  Lost 
error.  Natiou,  lowa,  the  defendant  falsely  and 

maliciously  said  of  and  concerning  her:  ''She  gave 
birth  to  an  illegitimate  child  while  she  lived  in  Ida 
Grove,  Iowa,  and  I  can  prove  it.''  The  first  division 
of  the  answer  contains  a  general  denial;  the  second 
pleads  matter  in  mitigation  of  damages ;  and  the  third 
alleges,  ''as  a  complete  defense''  to  the  action,  in  sub- 
stance, that  it  was  currently  reported,  and  generally 
believed,  at  Lost  Nation  and  vicinity,  that  the  plaintiff 
did  give  birth  to  a  child ;  that  the  defendant  believed 
the  report  to  be  true,  and  whatever  he  said  with  refer- 
ence to  the  plaintiff  was  what  he  had  heard  as  to  the 
report,  and  was  only  said  in  strict  confidence  to  one 
Sellers,  who  was  at  that  time  an  intimate  personal  friend 
of  the  defendant,  who  was  "keeping  company"  with 
plaintiff ;  that  all  he  told  Sellers  was  that  there  was  a 
rumor  at  Lost  Nation,  which  was  the  home  of  the 
plaintiff,  that  she  had  given  birth  to  a  child ;  that  what 
was  said  to  Sellers  was  told  because  he  considered  that 
Sellers  had  an  interest  in  and  a  right  to  know  what  was 
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said  of  the  plaintiff.  A  demurrer  was  filed,  as  we 
understand  the  record,  to  the  third  division  of  the 
answer  erroneously  described  as  the  second,  based  upon 
three  grounds,  stated  as  follows : 

^^ First.  The  said  answer  or  count  does  not  aver 
that  defendant  sustained  any  relation  to  said  Sellers, 
whereby  defendant  was  interested  or  would  be  affected 
in  property,  reputation  or  otherwise,  on  account  of  said 
Sellers  keeping  company  with  said  plaintiflE.  Second. 
It  is  not  a  justification  to  speak  falsely  concerning  a 
young  lady,  and  ruin  her  character  in  the  estimation  of 
a  young  gentleman  keeping  her  company  on  account  of 
or  on  the  ground  of  friendship  or  protection  of  such 
gentleman's  interests.  Third,  Said  matter  is  pleaded 
as  a  justification  or  a  privileged  communication,  and 
does  not  state  facts  which  amount  to  such  justification/' 

The  error  assigned  as  to  the  ruling  on  the  demurrer 
is  that  ^'the  court,  erred  in  sustaining  the  demurrer  to 
the  second  count  of  the  defendant's  answer."  The 
appellee  objects  that  the  assignment  is  too  general,  and 
we  think  the  objection  is  well  taken.  The  different 
grounds  of  the  demurrer  present  different  questions, 
and,  according  to  the  rule  repeatedly  announced  by  this 
court,  the  assignment  is  insufficient,  and  cannot  be 
considered.  Code,  sec.  3207;  Toivn  of  Waukon  v. 
Strouse^  74  Iowa,  548,  and  cases  therein  cited. 

II.  The  appellant  discusses  the  correctness  of 
numerous  rulings  of  the  court  in  regard  to  the  admis- 
sion of  evidence.  The  appellee  contends  that  the 
questions  thus  discussed  are  not  sufficiently  presented  by 
the  assignments  of  error.  The  assignments  are  of  the 
same  character  as  those  held  insufficient  in  Alhroshy 
V.  Iowa  Cityy  76  Iowa,  301,  and  other  cases.  Following 
the  rule  of  those  cases,  the  assignments  must  be  disre- 
garded. 

III.  The  court  refused  the  request  of  the  defend- 
ant to  instruct  the  jury  as  follows:     ^'K  you  find  from 
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the  evidence  that  the  defendant  did  not 
*  jood  faith:       Originate  the  story  that  plaintiff  had  a 

child  out  West,  but  only  told  what  he  had 
heard,  and  told  it  as  hearsay,  that  is,  not  as  knowing 
the  facts  himself,  only  that  he  heard  others  say  so ;  and, 
if  you  further  find  that  he  believed  said  story  to  be  true, 
and  told  the  same  in  confidence  and  good  faith  to  one 
Sellers,  under  the  honest  belief  that  Sellers  had  an 
interest  in  knowing  what  was  said  of  the  plaintiff,  and 
not  with  any  intention  of  injuring  the  plaintiff  or  doing 
her  any  wrong, — ^then,  and  in  that  event,  your  verdict 
will  be  not  for  more  than  nominal  damages  in  favor  of 
the  plaintiff.^' 

The  instruction  was  properly  refused.  The  belief 
and  good  faith  of  the  defendant  in  utterine:  the  slander, 
ifproven,  might  be  considered  in  mitigation  of  damages, 
/buLwQuld  not  prevent  the  recovery  of  substantial  com- 
Ijpensation  for  the  injury  "Riifltarireth  The  instruction 
also  ignores  the  fact  that,  even  though  the  defendant 
believed  the  statement  in  question  to  be  true,  and 
though  he  made  it  to  Sellers  thinking  that  he  had  an 
interest  in  knowing  it,  yet,  if  made  maliciously,  he 
would  be  liable  for  more  than  nominal  damages.  A 
person  who  repeats  a  slander  does  so  at  his  peril,  and 
cannot  escape  the  consequences  which  naturally  follow 
his  act,  because,  although  mistaken  as  to  .the  fact,  he 
acted  in  good  faith.  Whether  the  defendant  stood  in 
such  relation  to  Sellers  as  to  make  it  proper  for  him  to 
volunteer  the  statement  he  made  is  a  question  we  need 
not  determine.  What  we  have  said  in  regard  to  the 
instruction  just  considered  disposes  of  several  questions 
presented  in  regard  to  the  second  instniction  asked  by 
the  defendant  and  refused,  and  in  regard  to  portions  of 
the  charge  given. 

IV.     The  appellant  complains  of  the  sixth  para- 
graph of  the  charge  on  the  gi'ound  that  it  did  not 
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instruct  the  jury  that,  if  they  found  the 
'■  to^ctioM^to  matter  pleaded  by  the  defendant  in  naiti- 
"^'  gation  of  damages  to  be  true,  they  should 

consider  it  in  mitigation  of  damages.  We  do  not  think 
the  complaint  is  well  founded.  The  jury  were  told  that 
the  matter  in  question  was  pleaded  in  mitigation  of 
damages,  and  that,  if  true,  it  would  not  constitute  a 
ct)mplete  defense  to  the  suit,  but,  if  it  was  established, 
they  should  consider  it  in  '  'estimating  the  damages  to 
which  plaintiff  is  entitled."  It  must  be  assumed  that 
the  jury  were  possessed  of  at  least  ordinary  intelligence, 
and,  if  they  were,  they  could  not  have  understood  that 
they  were  at  liberty  to  consider  the  facts  pleaded  in 
mitigation  of  damages,  and  proven  for  the  purpose  of 
increasing  the  amount  to  be  allowed  the  plaintiff. 

V.     The  jury  were  instructed,  in  effect,  that,  if 
they  found  for  the  plaintiff,  and  also  found  that  the 

slander  in  question  was  uttered  by  the 


A  »  TnAlfnA* 

'  exemplary  "     defendant  with  actual  malice,  they  would 

be  authorized  to  allow  the  plaintiff  exem- 
plary damages.  The  appellant  contends  that  there  was 
no  evidence  of  actual  malice.  The  words  the  defend- 
ant is  charged  with  having  used  are  actionable,  and 
proof  that  they  were  spoken  is  evidence  of  malice. 
There  was  other  evidence  admitted  which  tended  to 
strengthen  the  presumption  of  malice.  In  our  opinion, 
the  objection  of  the  appellant  is  not  well  founded. 

VI.  Other  questions  are  discussed  by  counsel 
which  are  not  of  sufficient  importance  to  receive  special 
mention.  We  find  no  error  in  the  record  prejudicial  to 
the  defendant. 

The  judgment  of  the  district  court  is,  therefore,. 

AFFIBMED. 


270 


Greenfield  v.  C.  &  N.  W.  Ry.  Co.  [83  Iowa 


83 

270 

87 

387 

W* 

270 

90 

151 

8:^ 

5J70 

i(» 

28 

102 

289 

83 

270 

107 

tf5 

I  83  2701 
116  2171 
116  308 

'em  347 


83  270 
118  657i 


1. 


,   88  270 
!«11»  612 

83  270f 
122  88] 

I  83  270 


3. 


M.    H.    Greenfield,  Appellee,    v.   Chicago  & 
Northwestern  Railway  Company, 

Appellant. 

Railroads:  kegligence:  fire:  evidence.  In  an  action  to  recover 
damages  sustained  by  the  destruction  of  certain  hay,  fence  posts  and 
growing  trees,  by  fire,  alleged  to  have  been  set  by  sparks  from  the 
defendant's  engines,  it  appeared  that  the  fire  started  in  a  field  about 
one  hundred  and  sixteen  feet  from  the  defendant's  right  of  way,  and 
several  witnesses  testified  that  the  fire  was  first  seen  within  a  few 
minutes  after  the  passing  of  one  of  the  defendant's  trains,  and  that 
no  fires  and  no  person  setting  fires,  had  been  seen  in  that  vicinity 
that  day.  H^ld,  that,  notwithstanding  the  absence  of  all  evidence  as 
to  the  extent  and  course  of  the  wind  at  the  time  of  the  fire,  the  evi- 
dence was  sufficient  to  sustain  the  finding  that  the  fire  was  set  by  the 
defendant's  engine. 


:    :    :    :   presumptions:  instructions  to 

JURY.  Proof  of  damage  by  fire,  set  by  sparks  from  a  railway  com- 
pany's engine,  raises  a  presumption  of  negligence  on  the  part  of  the 
company,  which  cannot  be  said,  as  a  matter  of  law,  to  be  overcome 
by  proof  that  the  engine  in  question  was  supplied  with  the  best  appli- 
ances to  prevent  the  escape  of  fire,  and  was  in  good  repair  at  the 
time,  and  that  the  same  was  not  negligently  handled.  Under  such  cir- 
cumstances, held,  that  the  question  of  the  company's  negligence  was 
properly  left  to  the  jury. 

:  :  :  DAMAGES.     The  fire  having  destroyed   two 


acres  of  native  maple  and  box-elder  growing  trees,  which  it  was  the 
plaintiff's  intention  to  use  from  time  to  time  for  wood  and  other  tim- 
ber, held,  that  the  plaintiff  was  entitled  to  recover  the  difference  in 
the  value  of  the  timber  just  before  and  its  value  just  after  the  fire. 

Appeal  from    Harrison   District    Court, — Hon.  C.  H. 

Lewis,  Judge. 

Wednesday,  June  3,  1891. 

On  the  first  and  second  days  of  April,  1889,  the 
plaintiff  lost  by  fire  some  hay,  fence  posts  and  growing 
trees.  This  action  is  to  recover  from  the  defendant 
company,  on  the  ground  that  the  fires  were  set  by  pass- 
ing engines.  There  was  a  judgment  for  the  plaintiff, 
from  which  the  defendant  appeals. — Affifyned. 
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Hubbard  &  Dawley^  for  appellant. 

8.  H,  Cochran,  for  appellee. 

Grangeb,  J. — I.     It  is  insisted  by  the  appellant 
that  the  evidence  is  not  sufficient  to  sustain  a  finding 

that  the  fires  were  set  by  the  defendant's 
negiigrence:  engiues.  Wc  give  the  appellant's  state- 
ment of  the  evidence  bearing  on  this  point : 
There  were  two  fires.  The  first  fire  occurred  April  1, 
1889,  about  five  o'clock  in  the  afternoon.  Samuel  Boone 
testified :  ' '  A  train  had  just  passed  before  I  saw  the 
fire,  and  I  noticed  it  in  a  few  minutes.  *  *  *  J  had  not 
seen  any  fire  in  that  vicinity  that  day,  before  the  train 
passed.  *  ♦  ♦  No  fire  was  set  out  on  that  place 
that  day  by  myself  or  anyone  in  my  employ."  M.  A. 
Boone  testified:  ^*  I  was  planting  potatoes  on  the  west 
side  of  the  track.  A  passenger  train  passed  along  the 
track  just  before  the  fire  sprang  up.  A  few  minutes 
after  the  train  passed  I  saw  the  fire  spring  up  on  the 
other  [east]  side  of  the  track.  I  did  not  see  anybody 
pass  along  the  public  road  at  the  time  the  train  passed 
by.  Did  not  see  any  fire  in  that  same  place,  or  near 
where  that  fire  sprang  up,  that  same  day.''  Paul 
Bostwick  testified:  *^I  saw  the  smoke  of  the  first  fire. 
Think  I  was  not  more  than  a  mile  and  a  half  away 
about  the  time  I  saw  the  smoke.  I  had  seen  a  passen- 
ger train  going  west.  Cannot  state  how  far  the  fire 
had  progressed  when  I  first  saw  the  smoke.  I  was  not 
where  I  could  see  the  fire."  This  first  fire  started  on 
Samuel  Boone's  land,  and  spread  thence  to  the  plain- 
tiff's premises.  Between  Boone's  land  and  the  defend- 
ant's right  of  way  there  is  a  public  highway  of  the 
ordinary  width,  namely,  sixty-six  feet.  The  right  of 
way  is  one  hundred  feet  wide,  with  the  track  in  the 
center.  The  second  fire  happened  on  the  next  day, 
April  2.    As  to  this  one,  Samuel  Boone  says:     **We 
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noticed  it  just  after  the  passenger  train  went  by ;  just 
at  the  time,  about.  We  noticed  it  right  away.  Hap- 
pened to  be  sitting,  looking  at  it.  The  fire  sprang  up 
about  as  far  from  the  right  of  way  as  the  first  one.  It 
began  on  Matthew  Hall's  land."  S.  C.  Chenysays: 
"It  was  only  a  minute  or  two  after  this  engine  or  train 
passed  before  I  saw  this  fire,  the  size  of  a  man's  hat, 
spring  up.  Did  not  see  anybody  around  there  setting 
a  fire  anywhere  that  day."  Paul  Bostwick  says:  "It 
could  not  have  been  more  than  four  or  five  minutes 
after  I  saw  this  train  pass  before  the  fire  sprang  up." 

The  fire  started  in  a  field  about  one  hundred  and 
sixteen  feet  from  the  railway  track.  No  other  fires,  or 
persons  setting  fires,  were  seen  near  there  on  those 
days.  We  think  no  jury  or  disinterested  person  could 
or  should  hesitate  to  find  that  the  fires  were  set  by  the 
defendant's  engines.  As  against  such  a  showing,  a 
jury  should  not  allow  suppositions  or  conjectures  that 
the  fires  might  have  occurred  in  some  other  way,  to 
defeat  a  finding  of  the  fact  aa  it  appears  from  the  evi- 
dence.  It  is  said  there  was  no  evidence  "  showing  how 
hard  the  wind  blew,  in  what  direction  it  was  blowing, 
or  that  there  was  any  wind  at  all;  "  that  there  was  no 
evidence  "to  show  that  an  engine  can  possibly  set  a 
fire  at  this  extraordinary  distance  from  the  track;  "  or 
"that  the  fires  might  not  have  been  set  by  some  one 
else."  The  evidence,  however,  did  show  a  cause 
or  means  for  the  fire  to  originate ;  and  the  occurrence 
of  the  fires  in  point  of  time  with  the  passing  engines, 
in  the  absence  of  all  evidence  as  to  the  extent  and 
course  of  the  wind,  would  justify  a  belief  that  the  con- 
ditions in  these  respects  were  favorable.  It  is  a  matter, 
too,  of  common  knowledge  that  sparks  and  cinders 
from  engines  will  go  a  distance  of  one  hundred  and 
sixteen  feet  or  more ;  and,  in  the  absence  of  any  other 
cause,  a  belief  that  fire  originated  therefrom  may  be^^ 
well  founded. 
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II.     The  defendant  ^sked  an  instruction  as  follows : 
"3.     The  defendant  has  shown,  by  evidence,  which 

2_ . . .  is  uncontradicted,  that  the  engines  which 

5^P£flS?c."  it  is  alleged  set  out  the  fires  in  controversy 
tions  to  jury,     ^^j.^  suppUcd  with  the  bcst  appliauccs  to 

prevent  the  escape  of  fire,  and  were  in  gpod  repair  at  the 
time,  and  that  the  engines  were  not  negligently  handled. 
It  has,  therefore,  relieved  itself  from  liability,  and  you 
should  find  for  the  defendant."  The  court  refused  the 
instruction,  and  gave  the  following:  ''9.  Whether 
the  testimony  of  the  defendant's  employes  is  sufficient 
to  overcome  the  presumption  of  negligence,  and  the 
facts  and  circumstances,  is  solely  for  your  determina- 
tion; and,  in  determining  that  fact,  consider  all  the 
evidence,  facts  and  circumstances  in  the  case.''  The 
case  of  Small  v.  Chicago,  R.  I.  &.  P.  By.  Co.,  50  Iowa, 
338,  in  construing  Code,  section  1289,  wherein  it  is  pro- 
vided that  a  corporation  ''operating  a  railway  shall  be 
liable  for  all  damages  by  the  fire  that  is  set  out  or  caused 
by  operating  of  any  such  railway, ' '  holds  that  the  section 
does  not  impose  an  absolute  liability  for  such  dam- 
age, but  that  liability  depends  upon  the  fact  of  negli- 
gence, and,  in  effect,  that  proof  of  damage  by  fire  is  a 
prima  fade  showing  of  negligence;  or,  in  other  words,, 
proof  of  damage  by  fire  raises  a  presumption  of  negli- 
gence by  the  company,  which,  to  avoid  liability  for,  it 
must  overcome  by  proof.  This  presumption,  it  is  urged 
to  us,  is  one  of  law,  and  hence  it  is  the  province  of 
the  courts  *  *  *  to  decide  what  is  sufficient  to 
overcome  it."  The  instruction  asked  and  refused  is  in 
harmony  with  this  view.  We  do  not,  however,  under- 
stand the  appellants  to  urge  that,  in  cases  of  conflicting 
or  contradictory  evidence,  the  court,  instead  of  the 
jury,  should  decide  such  questions;  for  it  is  said  in 
argument :  '  *0f  course,  if  the  testimony  of  witnesses  is 
itself  contradictory,  so  that  different  conclusions  may 
Vol.  83—18 
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be  reasonably  drawn  from  it,  then  it  would  be  proper 
to  submit  it  to  a  jury. "  The  proposition,  then,  resolves 
itself  to  about  this :  If  the  evidence  is  such  that  but  a 
single  conclusion  can  properly  be  drawn  from  it,  there  is 
no  question  of  fact  for  a  jury,  and  the  court  should 
declare  the  law  applicable  to  unquestioned  facts. 
About  such  a  proposition  there  should  be  no  controversy. 
The  diflSculty  is  more  with  the  conditioix  of  the  record 
to  show  the  facts  as  a  basis  for  the  proposition  urged. 
Defendant's  negligence,  by  the  finding  that  the  fires 
were  set  by  the  engines,  is  a  fact  in  the  case,  unless,  for 
the  purpose  of  the  question  now  under  consideration , 
it  is  by  the  defendant's  evidence  conclusively  disproved. 
Negligence,  being  presumptively  established,  has  for 
its  support  every  fact  by  which  it  might  have  been 
established  upon  proof;  or,  in  other  words,  a  party  dis- 
proving negligence  must  negative  every  fact  the  proof 
of  which  would  justify  a  finding  of  negligence.  The 
engines  supposed  to  be  the  ones  that  set  the  fires  are 
numbers  629  and  631.  The  engineer  of  number  629 
gave  the  following  testimony  as  to  the  condition  of  the 
engine:  ^^In  my  engine  the  diaphragm  in  front  of  the 
flues  is  solid.  The  draught  passes  under  the  diaphragm 
through  the  netting.  The  ends  of  the  flues  are  right 
back  of  the  diaphragm.  The  screen  netting  on  the 
inside  of  the  extension  part  is  keyed  in  there  when  the 
engine  is  in  use,  with  four  keys,  closed  tight.  There  is 
no  way  for  cinders,  in  coming  from  the  firebox  through 
the  flues,  to  get  out  of  that  engine,  except  through  the 
smokestack,  and  there  is  no  way  to  get  through  the 
smokestack  except  through  the  netting.  In  coming 
through  the  flues  they  strike  the  diaphragm,  which  is 
horizontal, — ^slanting.  There  is  nothing  better  known 
than  this  extension  front  to  prevent  the  escape  of  fire. 
It  is  in  general  use  on  all  railroads.  A  netting  will  last, 
in  one  of  these  extension  fronts,  from  a  year  to  three 
years.     It  does  not  wear  out  as  fast  as  that  in  the  old 
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diamond  stack.  The  diamond  stack  wore  out  in  thirty 
•days.  I  don't  know  that  I  ever  saw  any  sparks  strike 
the  ground  from  my  engine.  I  have  seen  sparks  go 
out  of  the  stacks,  and  I  have  watched  them  lots  of 
times,  and  I  never  saw  them  strike  the  ground  alive. 
The  cinders  accumulate  and  we  dump  them  out.  The 
great  bulk  of  the  cinders  do  not  get  through  the  screen. 
When  it  gets  filled  up  we  dump  them.  We  don't  get 
any  steam  if  we  don't."  The  court  said  to  the  jury 
'^that  the  use  of  more  or  less  steam,  or  a  low  or  high 
rate  of  speed,  is  not  evidence  of  negligence,"  in  regard 
to  handling  the  engines ;  and,  without  approving  the 
rule,  it  must  be  taken  as  the  law  of  the  case,  for  no 
assignment  brings  it  in  question.  But,  with  the  facts 
:fitated  as  to  the  condition  of  the  engines,  and  that  there 
was  no  negligence  in  the  use  of  steam  or  the  rate  of 
speed,  can  we  say  that  it  conclusively  appears  that  the 
fires  were  not  the  result  of  negligence?  In  how  many 
different  ways  the  company  could  have  been  .negligent, 
so  as  to  have  caused  the  fires,  it  would  be  difficult  to 
state ;  and  herein  is  manifest  the  exceeding  difficulty  of 
overcoming  the  presumption  of  negligence  by  negative 
proofs.  The  most  that  can  be  said  of  the  proofs 
in  this  case  is  that  the  fires  were  not  caused  by 
certain  acts  of  negligence.  They  do  not  show 
that  the  fires  were  not  caused  by  other  acts  of 
negligence  in  the  use  of  the  engine,  of  which  there 
might  be  many.  The  presumptions  of  the  case  devolve 
upon  the  defendant  the  burden  of  showing  a  negative 
of  such  facts,  or,  at  least,  to  negative  an  inference  of 
negligence  arising  therefrom.  It  may  be  thought  that 
the  rule  devolves  on  railway  companies  nearly,  if  not 
quite,  an  impossibility  of  proof  in  such  cases.  But  that 
fact  cannot  change  the  result.  The  construction  of 
section  1289  of  the  Code  required  a  holding  of  absolute 
Hability  for  such  fires,  or  such  a  rule  as  this  as  to 
j>resumptions. 
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In  the  state  of  Minnesota,  when  fires  are  set  by  a 
locomotive,  the  same  presumption  of  negligence  seems 
to  obtain;  and  while  the  case  of  Dean  v.  Chicago  ^  M.  S 
St.  P.  By.  Co.,  39 Minn.  413;  40  N.  W.  Rep.  270,  diflfcri 
in  some  essential  particulars  from  this  case,  it  involves 
to  some  extent  the  same  inquiries  and  application 
of  legal  rules;  and  the  court,  on  the  question  of  the 
engine  being  in  good  repair,  intimates  a  particular  in 
which  it  might  not  have  been  so,  as  to  which  there  was 
no  testimony.  This  reference  is  made  only  in  further- 
ance of  the  thought  that  aU  facts  that  might  support 
negligence  must  be  disproved  in  such  a  case.  The  fact 
was  found,  and  the  case  must  be  treated,  for  the  purpose 
of  this  question,  with  the  conceded  fact,  that  the 
engines  set  the  fires.  It  is,  then,  proper  to  consider 
how  large  a  cinder,  spark  or  coal  would  live  to  reach 
the  distance  of  one  hundred  and  sixteen  feet,  with 
the  material  into  which  it  dropped.  These  facts,  in  the 
minds  of  the  jury,  might  be  suflBcient  to  discredit  the 
testimony  of  the  engineers  or  others  as  to  the  condi- 
tion of  the  engine.  This  particular  branch  is  discussed  in 
Babcock  v.  Bailway  Co.,,  62  Iowa,  593;  s.  o.,  72  Iowa, 
197.  We  are  clearly  of  the  opinion  that  the  question  of 
negligence  was  one  for  the  jury,  and  that  there  was  no 
error  in  refusing  the  instruction  asked. 

III.     One  item  of  damage  for  which  the  plaintiff 
claimed  was  two  acres  of  maple  and  box-elder  trees,  and 

for  a  measure  of  such  damage  the  court  said 
«•  ^j^— :  — •  to  the  jury:    **If  you  find  that  the  fire  ran 

to  the  timber  of  the  plaintiff,  and  burned 
and  injured  it,  then  award  him,  on  account  thereof,  that 
sum  which  represents  the  difference  in  the  value  of  the 
timber  just  before  and  its  value  just  after  the  fire.^^ 
The  appellant's  position  is  that  the  value  of  the  timber 
'4s  such  as  it  might  have  for  cord-wood. '^  The  testi- 
mony shows  that  the  timber  consisted  of  native  growing 
trees,  which  the  plaintiff  was  permitting  to  grow  with 
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the  intention  of  using  it  from  time  to  time  for  wood  and 
other  timber.  The  plaintiff  on  his  own  behalf,  as  a 
witness,  said:  "I  think  I  know  the  reasonable  market 
value  of  such  timber  land  at  or  about  the  time  of  the 
fire.^^  He  was  then  asked,  ''What  was  its  reasonable 
market  value  before  the  fire  burned  it,  per  acret  A. 
Twenty-five  to  thirty  dollars  per  acre. 

^^Q,  What  was  its  reasonable  maiket  value  after 
the  fire  cut  through  it,  and  burned  it  up,  per  acre,  if 
you  know!    A.    I  don't  think  it  was  of  any  value. ^' 

This  testimony  was  given  under  objections  as  to  its 
competency,  and  the  objections  are  urged  in  connection 
with  the  assignment  as  to  the  instruction  refused.  It 
is  perhaps  fair  to  say  that  the  instruction  considered, 
in  connection  with  the  evidence  on  which  it  was  based, 
gave  to  the  jury  a  rule  that  the  measure  of  damage  was 
the  difference  between  the  value  of  the  timber  before 
and  after  the  fire.  The  appellant,  however,  argues  the 
case  on  the  theory  that  the  instruction  authorized 
the  jury  to  consider  the  damage  in  connection  with  the 
farm.  We  think  neither  the  evidence  nor  the  instruc- 
tion authorized  such  a  consideration.  No  reference  is 
made  to  the  farm  in  the  testimony  or  instruction.  The 
evidence  was  as  to  the  value  of  the  timber  land,  and 
the  instruction  is  certainly  not  broader.  The  plaintiff's 
damage  is  not  limited  to  the  value  of  the  timber  for 
cord-wood.  It  was  growing  timber,  being  kept  for  its 
growth,  and  had  a  value  in  that  respect.  It  was  a  part 
of  the  realty,  and  its  loss  affected  the. value  of  the  realty. 
It  is  manifest  that  the  plaintiff  suffered  no  less  damage 
than  the  difference  in  the  value  of  the  timber  land 
before  and  after  the  fire.  The  testimony  was  properly 
directed  to  such  a  measure  of  damage,  and  the  instruc- 
tions are  in  harmony  with  that  view.  In  Montgomery 
v.  Locke,  13  Pac.  Rep.  (Cal.)  401,  it  is  stated  that  the 
means  by  which  to  determine  the  damage  occasioned 
by  the  removal  of  forest  trees,  having  no  value  except 
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1 

as  timber,  must  be  quite  different  from  that  pursued  in 
determining  the  value  of  fruit  trees ;  and  it  is  said  that 
the  latter  must  be  estimated  with  reference  to  what  they 
are  worth  in  their  growing  state  on  the  premises.  In 
speaking  of  forest  trees  having  no  value  except  a& 
timber,  the  present  value  must  have  been  intended; 
that  is,  that  there  was  no  present  value,  except  for  the 
timber  in  them, — ^for  it  is  difficult  to  believe  the  court 
would  sustain  a  rule  to  thus  limit  the  measure  of 
damage  in  a  case  of  trees  of  little  or  no  value  for  present 
use,  but  of  much  value  because  of  prospective  growth. 
'  We  think  the  evidence  and  the  instructions  given  are 
such  that  appellant  should  not  complain.     Affibmed. 


y.   L.   Cook,  Appellant,  v.  CnrcAao,  Milwaukee  & 
St.  Paul  Railway  Company,  Appellee. 

1.  Bailroads:  occupation  of  city  streets:  damage  to  abuttino 
PROPERTT.  Where  nnder  authority  from  a  city  counoil  a  railway 
company  lays  its  track  in  one  of  the  streets  of  the  city,  the  fee- 
simple  title  to  which  is  in  the  public,  no  cause  of  action  for  damages 
accrues  to  the  owner  of  abutting  property  under  section  464  of  the 
Code,  because  of  such  occupation  of  the  street,  unless  his  property 
has  been  actually  damaged  thereby. 

2.     :    :   :    measure  op  damages.    The   measure    of 

damages  in  such  case  is  the  difference  between  the  fair  market  value 
of  the  property  immediately  before  laying  the  track  and  the  like  value 
immediately  thereafter,  irrespective  of  the  benefit  that  may  have 
resulted  to  the  property  from  the  laying  down  of  such  track. 

3.  :  :  .  An  instruction  that  the  abutting  property- 
owner  in  such  case  is  not  entitled  to  recover  damages  which  he  or  hia 
tenants  may  have  sustained,  or  will  sustain,  by  reason  of  any  annoy- 
ance, inconvenience  or  loss  suffered  by  them  in  common  with  the  rest 
of  the  public,  by  reason  of  the  construction  and  operation  of  said 
track,  held,  proper,  the  jury  being  also  instructed  that  depreciation  in 
the  value  of  the  plaintiff's  property  on  such  account  would  entitle 
him  to  recover. 

Appeal  from  Linn  District  Court. — Hon.  J.  D.  Q-iffen^ 

Judge. 


J 


^ 
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Wednesday,  June  3, 1891. 

Action  to  recover  damages  for  laying  down  and 
operating  a  railroad  track  on  Fourth  street,  in  the  city 
of  Cedar  Eapids.  The  plaintiff  is  the  owner  of  a  lot 
which  abuts  on  the  street,  and  opposite  to  which  the 
railroad  track  in  question  was  laid.  There  was  a  judg- 
ment for  the  defendant  upon  the  verdict  of  a  jury,  and 
the  plaintiff  appeals. — Affirmed. 

Charles  A.  Clark ^  for  appellant. 

Mills  (&  Keelerj  for  appellee, 

EoTHROCK,  J. — ^I.  The  railroad  track  of  which 
the  plaintiff  complains  was  laid  in  the  street  in  the  year 
1.  baiiju)ad8:  1883,  and  said  track  is  the  main  line  of 
SS^SS-eeS?'  the  defendant's  railroad  running  from 
abS^^^^  Marion,  through  Cedar  Eapids,  to  Kansas 
property.  dty.  At  the  time  the  road  was  con- 
structed, and  for  years  before  that  time,  the  plaintiff 
was  the  owner  of  a  corner  lot  fronting  on  First  avenue, 
and  extending  back  one  hundred  and  forty  feet  along 
the  east  side  of  Fourth  street.  The  last-named  street 
had  been  for  years  practically  devoted  to  railroad  tracks. 
It  was  then  the  street  upon  which  the  Chicago  &  North- 
western and  Burlington,  Cedar  Eapids  &  Northern 
railroads  passed  through  the  city.  Before  the  defend- 
ant laid  down  its  track  there  were  three  main  tracks  in 
the  street,  and  in  addition  a  side  or  spur  track  oppo- 
site and  next  to  the  plaintiff's  lot.  Fourth  street  is 
eighty  feet  wide.  The  track  of  the  defendant  was 
constructed  in  the  street  by  virtue  of  an  ordinance  of  the 
city  authorizing  such  occupation  of  the  street.  In  the 
year  1876  the  plaintiff  constructed  a  three-story  brick 
block  upon  said  lot.  The  front  of  the  block  is  on  First 
avenue,  and  it  extends  along  the  line  of  Fourth  street 
the  full  length  of  the  lot,  being  one  hundred  and  forty 
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feet.  The  first  floor  of  the  building  has  continuously 
been  used  by  tenants  of  the  plaintiflE  as  a  wholesale 
grocery.  The  second  floor,  and  part  of  the  third  floor, 
were  for  some  years  used  by  the  Burlington,  Cedar 
Rapids  &  Northern  Railway  Company  for  its  general 
oflBces.  The  side .  of  the  building  along  the  line  of 
Fourth  street  is  designated  in  the  record  as  the  ^*  Fourth 
Street  front.''  This  is  not  entirely  accurate.  It  is 
true  that  there  are  two  openings  in  the  building  on 
Fourth  street.  There  are  two  sets  of  large  double 
doors  placed  at  convenient  distances,  through  which 
goods  are  received  into  the  building  from  drays  or  cars, 
and  loaded  from  the  building  in  the  same  manner ;  and 
the  entrance  to  the  second  story  was  by  means  of  an 
outside  stairway  along  the  side  of  the  building,  and 
which  necessarily  encroached  upon  Fourth  street.  And 
there  was  a  platform  five  feet  wide  in  front  of  the  side 
doors,  which  platform  extended  into  the  street,  and 
was  built  and  maintained  to  facilitate  the  receipt  and 
delivery  of  goods.  When  the  building  was  erected 
there  were  three  lines  of  railroad  laid  down  and 
operated  in  the  street.  The  side  or  spur  track  was  laid 
down  at  the  instance  of  the  tenants  of  the  plaintiff,  to 
enable  them  to  have  cars  placed  opposite  to  said  double 
doors  for  loading  or  unloading  in  or  out  of  the  grocery. 
This  was  the  condition  of  the  street  and  the  building  of 
the  plaintiff  when  the  change  was  made  by  the  con- 
struction of  the  defendant's  track  of  which  the  plaintiff 
complains.  The  street  was  not  of  sufl&cient  width  to 
maintain  five  tracks,  and  the  spur  track  was  removed, 
and  the  three  other  lines  were  moved  over  to  the  west 
to  make  room  for  the  defendant's  road.  It  was  laid 
down  on  practically  the  same  ground  as  that  before 
occupied  by  the  spur  track.  It  was  probably  one  or 
two  feet  further  away  from  the  plaintiff's  building  than 
the  spur  track,  but  it  was  and  is  used  by  the  plaintiff's 
tenants  for  the  same  purposes  as  the  spur  track  was 
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used.  This  was  about  the  general  condition  of  the 
street  and  the  building  and  lot  when  this  action  was 
commenced.  There  are  many  more  facts  in  the  record 
in  relation  to  the  stattis  of  the  case  which  need  not  be 
stated.  They  are  not  necessary  to  an  understanding 
of  the  questions  involved  in  the  appeal. 

The  material  questions  in  the  case  are  few,  and,  as 
we  regard  them,  easy  of  solution.  The  plaintiff  is  not 
the  owner  of  the  street.  The  fee  title  is  in  the  public, 
and,  under  the  facts  in  this  case,  by  the  rule  announced 
in  Milburn  v.  City  of  Cedar  Rapids^  12  Iowa,  246; 
Clinton  v.  C.  R.  &  M.  Ry.Co.y  24  Iowa,  455;  Blatter  v. 
Des  Moines  By.  Co.<,  29  Iowa,  148;  and  numerous  other 
cases,  the  plaintiff  could  not  recover  damages.  Presum- 
ably, in  view  of  the  fact  that  the  fee  title  of  the  streets  in 
nearly  aU  the  cities  and  towns  of  Iowa  is  in  the  public, 
and  that  the  construction  of  railroad  tracks  in  streets 
is  in  some  cases  attended  with  special  injury  and 
damage  to  the  owners  of  lots  abutting  on  such  streets, 
the  general  assembly  of  this  state,  in  1873,  enacted  a 
statute  providing  that  cities  should  have  power  ^*to 
authorize  or  forbid  the  location  and  laying  down  of 
tracks  for  railways  and  street  railways  on  all  streets, 
alleys  and  public  places ;  but  no  railway  track  can  thus 
be  located  and  laid  down  until  after  the  injury  to  prop- 
erty abutting  upon  the  street,  alley  or  public  places 
upon  which  such  ^railway  track  is  proposed  to  be 
located  and  laid  down  has  been  ascertained  and  com- 
pensated for  in  the  manner  provided  for  taking  private 
property  for  works  of  internal  improvement  in  chapter 
4  of  title  10  of  the  Code  of  1873. '^  See  Miller's  Code, 
sec.  464. 

It  is  contended  by  .counsel  for  the  appellant  that 
this  act  removed  all  limitations  upon  the  nght  of  the 
abutting  owner  of  property  to  recover  damages  for  the 
use  of  a  street  by  a  railroad,  and  that  his  right  to  recover 
is  as  broad,  complete  and  perfect  as  if  he  owned  the 
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fee  of  the  street  to  the  center,  subject  only  to  an  ease- 
ment for  a  public  highway.  We  do  not  think  that  this 
position  is  sound.  No  land  in  which  the  owner  of 
abutting  property  has  any  interest  or  ownership  not 
common  to  the  general  public  is  appropriated  for  the 
use  of  the  railroad.  The  provision  that  the  manner  of 
the  assessment  shall  be  the  same  as  that  provided  for 
taking  private  property  for  pubUc  use  determines  no 
right  of  the  owner  of  abutting  property.  It  is  nothing 
more  than  that  the  right  shall  be  condemned  by  the 
same  tribunal;  that  is,  in  the  first  instance  by  a  sheriff's 
jury,  with  the  right  to  appeal.  There  is  nothing  in  tho 
statute  which  gives  the  plaintiff,  as  matter  of  law,  the 
right  to  recover  damages.  Before  there  can  be  any 
recovery  it  must  appear  that  the  plaintiff's  property 
has  been  depreciated  in  value  by  the  laying  down  of 
the  railroad  track  in  the  street.  The  burden  is  on  the 
plaintiff  to  establish  the  fact  that  the  property  is  of  less 
value  by  reason  of  the  construction  and  operation  of 
the  road.  The  plaintiff's  claim  for  damages  is  not 
based  upon  the  claim  that  her  property  has  been  taken 
and  appropriated  by  the  defendant,  but  because  she  is 
the  owner  of  the  property  abutting  on  the  street.  It 
has  always  been  understood  that,  where  the  abutting 
owner  had  a  fee  to  the  middle  of  the  adjoining  street, 
the  public  has  the  right  of  passage  over  it,  and  to  use 
and  improve  it  so  far  as  necessary  for  the  public  con- 
venience. But  this  is  the  extent  of  the  right.  In  such 
case,  any  other  use  of  the  street  is  an  invasion  of  a. 
private  right,  not  because  the  abutting  owner  has  the 
fee  to  the  adjoining  lots  or  land,  but  for  the  reason  that 
he  is  the  owner  in  fee  of  the  street,  subject  only  to  the 
easement  of  the  public.  But,  where  the  fee  is  in  the 
public,  no  private  right  of  the  abutting  owner  is  invaded 
by  the  mere  fact  that  some  additional  servitude  is 
attached  to  the  land,  unless  the  owner  of  the  adjoining 
property  is  actually  damaged  thereby.     The  court  did 
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not,  therefore,  err  in  omitting  to  charge  the  jury  that, 
as  matter  of  law,  the  plaintiff  was  entitled  to  recover. 
Even  if  it  should  be  conceded  that  the  plaintiflE  is 
entitled  to  some  damages  by  laying  down  the  railroad 
track,  and  operating  it  in  the  street,  upon  mere  proof 
of  the  ownership  of  the  lot  the  damages  would  be  merely 
nominal.  As  she  had  no  title  in  the  street,  in  order  to 
recover  substantial  damages  it  was  necessary  that  she 
should  satisfy  the  jury,  by  a  preponderance  of  the  evi- 
dence, that  the  lot  and  block  were  worth  less  money 
after  the  track  was  laid  down  than  they  were  before ; 
and  if,  as  matter  of  law,  the  plaintiflE  was  entitled  to 
nominal  damages,  and  by  the  ruUngs  of  the  court  and 
the  instructions  to  the  jury  she  was  deprived  of  a  verdict 
for  a  nominal  sum,  the  judgment  will  not  be  reversed 
for  that  reason.  Watson  v.  Van  Meter y  43  Iowa,  79; 
Bowley  v.  Jewettj  56  Iowa,  497;  Phoenix  Ins.  Co.  v. 
Findleyy  59  Iowa,  595;  Wire  v.  Foster y  62  Iowa,  116; 
Watson  V.  Moeller^  63  Iowa,  163 ;  Norman  v.  Winchj  65 
Iowa,  264. 

II.     The  court  in  the  fifth  paragraph  of  the  charge 
to  the  jury  instructed  them  as  follows :     '  ^  5.    You  have 

then  two  pi'incipal  .questions  of  fact  to 
*  meinreoT"'   determine  from  the  evidence  before  you 

in  this  case,  namely:  First.  Is  the 
property  depreciated  in  value  by  the  laying  down  and 
operation  of  the  railway  track  in  question  on  Fourth 
street,  along,  near  and  adjacent  to  said  property! 
Second.  In  what  sum  or  amount!  M  you  determine 
the  first  of  the  above  questions  or  propositions  in  the 
affirmative  under  the  evidence, — ^that  is,  that  there  is  a 
depreciation  of  said  property  as  alleged, — ^then  you  will 
next  ascertain  from  the  evidence  the  full  amount  or 
sum  of  such  depreciation,  and  that  will  be  your  verdict 
for  the  plaintiflf.  The  measure  of  plaintiflE's  damages, 
if  any,  would  be  all  the  damages  she  was  entitled  to  at 
the  time  of  the  laying  down  of  the  track,  or  thereafter 
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entitled  to  on  account  thereof,  as  shown  by  all  the  evi- 
dence, if  any,  shown.  In  other  words,  the  measure  of 
damages  or  the  extent  of  her  recovery  would  be  the 
diflEerence  between  the  fair  market  value  of  the  property 
in  question,  if  any,  immediately  before  laying  the  track 
on  I^ourth  street,  and  then  the  like  value  immediately 
thereafter,  as  disclosed  by  the  evidence,  irrespective  of 
the  benefit  which  may  have  resulted  to  the  property  of 
plaintiff  from  the  laying  down  of  the  said  Milwaukee 
track  on  said  Fourth  street.  In  passing  upon  this 
question  of  values,  you  may  consider  the  nature  and 
character  and  use  of  plaintiff's  property  immediately 
before  laying  the  track  and  thereafter,  and  any  and  all 
inconveniences,  if  any,  that  might  arise  out  of  the 
peculiar  use  of  Fourth  street  by  the  railway  track  in 
question,  along,  near  and  adjacent  to  said  property  on 
said  street,  as  shown  by  the  evidence  before  you.'' 

It  is  claimed  that  this  instruction  is  erroneous, 
because  it  implies  that  the  plaintiff  may  not  be  entitled 
to  any  damages.  As  we  have  said,  the  right  to  recover 
damages  depends  on  the  evidence  in  the  case.  By  this 
part  of  the  charge  the  jury  were  plainly  directed  to  the 
very  questions  of  fact  which  they  were  required  to 
determine,  and  the  facts  and  circumstances  disclosed  in 
evidence  tending  to  establish  damages. were  plainly  and 
correctly  stated.  There  was  no  error  in  this  part  of 
the  charge  of  which  the  plaintiff  has  any  just  cause  of 
•complaint. 

III.  The  court  further  instructed  the  jury  as 
follows:     ''11.      The  jury  are   instructed    that    they 

must    not    allow    plaintiff    any  damages 

which  she  may  have  sustained  or  will 
sustain,  if  any,  by  reason  of  any  annoyance  or  incon- 
venience suffered  by  her  in  common  with  the  rest  of 
the  public,  by  reason  of  the  construction  and  operation 
of  defendant's  said  railway  track  upon  Fourth  street, 
as  shown  by  the  evidence.    For  all  such  damages,  if 
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any,  plaintiflE  cannot  recover  in  this  action.  Nor  could 
you  allow  plaintiflE  for  any  inconvenience  or  loss,  if  any,^ 
which  the  evidence  may  show  has  been  sustained  to  the 
business  of  the  tenants  Cook  &  Frick,  by  reason  of  the 
construction  and  operation  of  said  railway  track,  and 
which  has  not  directly  aflfected  the  value  of  plaintiff's 
own  lot  in  question.  PlaintiflE  cannot  recover  in  this 
action  for  any  loss  or  inconvenience  to  the  business  of 
her  tenants  alone. '^ 

It  is  claimed  that  this  instruction  is  grossly  errone- 
ous, jjnd  that  it  is  plainly  contrary  to  the  rule  of  this 
court  as  announced  in  the  case  of  McClecm  v.  Chicago ^  L 
£  D.  By.  Co.,  67  Iowa,  570.  In  that  case  defendant 
asked  an  instruction  to  be  given  to  the  jury,  which  is 
substantiaUv  the  same  as  the  instruction  now  under 
consideration.  The  court  modified  the  instruction 
asked  as  follows:  "But,  if  you  should  find  that  the 
occupation  of  the  street  by  the  defendant  for  right-of- 
way  purposes  depreciated  the  value  of  plaintiflE's  prop- 
erty, then  the  depreciation  of  the  value  of  the  property 
from  this  cause  would  constitute  such  special  or  indi- 
vidual damages  as  to  entitle  him  to  recover  the  same." 
The  defendant  in  that  case  complained  of  the  modifica- 
tion of  the  instruction  as  erroneous.  It  was  held  not 
to  be  error.  Now,  while  it  is  true  that  in  the  case  at 
bar  the  court  did  not,  in  the  same  instruction,  state  the 
rule  of  the  above  modification,  yet  in  other  instructions, 
and  notably  in  the  fitfth,  above  quoted,,  the  jury  were 
plainly  directed  that  the  plaintiflE  was  entitled  to  recover 
for  any  depreciation  in  the  value  of  her  property  by 
reason  of  the  laying  down  and  operation  of  the  track  in 
the  street.  The  court  was  not  required  to  state  all  the 
rules  of  law  pertaining  to  the  rights  of  the  parties  in 
one  paragraph  of  the  charge,  nor'  is  there  any  good 
reason  why  rules  of  law  should  be  repeated  in  the 
charge  to  the  jury.  There  is  no  repugnance  in  the 
diflEerent  paragraphs  of  the  charge,  when  construed 
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together,  and  the  court,  in  substance,  followed  the  rule 
of  the  cited  case. 

rV.  Taking  the  whole  of  the  instructions  together, 
we  think  they  were  very  favorable  to  the  plaintiff. 
Indeed,  they  were  exceptional  in  this  regard.  The 
plain  fact  stands  out  all  through  the  record  that  the 
plaintiff's  block  was  built  upon  the  very  line  of 
the  street,  and  large  doors  constructed  in  the  side  of  the 
building  for  the  purpose,  in  part  at  least,  of  handling 
goods,  and  moving  them  to  and  from  the  cars  on  an 
adjacent  railroad  track.  The  plaintiff  and  her  tenants 
procured  the  spur  track  to  be  laid  for  their  convenience 
in  handling  goods,  and  complaint  is  now  made  because 
the  spur  track  was  taken  up,  and  another  laid  down  in 
its  place.  It  ought  to  require  a  most  convincing  state 
of  facts  to  show  that  any  substantial  damages  resulted 
from  the  change.  It  is  true  the  court  instructed  the 
jury  that,  if  the  spur  track  was  laid  by  the  permission 
of  the  plaintiff,  there  was  no  adverse  right  to  maintain 
it ;  and  the  plaintiff  was  entitled  to  recover  damages,  if 
any  were  sustained  by  the  laying  and  use  of  the 
defendant's  track,  the  same  as  though  the  spur  track 
had  not,  prior  to  that  time,  been  in  existence.  This 
instruction  was  as  favorable  to  the  plaintiff,  if  not  more 
favorable,  than  she  was  entitled  to,  in  view  of  the  uses 
and  purposes  for  which  the  brick  block  was  designed ; 
and  yet,  in  the  face  of  this  and  other  instructions,  in 
narrowing  and  limiting  the  defense  to  the  action  the 
jury  found  a  verdict  against  the  plaintiff,  which,  adopt- 
ing the  instructions  as  the  law  of  the  case,  is  fully 
sustained  by  the  evidence.  The  evidence  abundantly 
shows  that  the  property  of  the  plaintiff  was  not  depre- 
ciated in  value  in  any  amount  whatever.  It  is  true 
there  is  a  conflict  in  the  evidence  on  this  question,  but 
it  appears  without  conflict  that  the  rental  value  of  the 
property  was  in  no  way  affected  by  the  acts  complained 
of  by  the  plaintiff.    There  are  other  questions  of  minor 
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consequence  presented  in  argument,  which  we  do  not 
deem  it  necessary  to  discuss. 

It  appears  to  us,  upon  a  careful  examination  of  the 
whole  record,  that  there  is  no  error  therein  prejudicial 
to  the  plaintiff.     Apfirmed. 


Joseph  Hammans,  Appellee,  v.  Chicago,  Rook  Island 
&  Pacific  Railway  Company,  Appellant. 

Kailroads:  injury  to  stock:  doublk  damages:  tender.  In  an 
action  for  double  damages  for  injuries  to  stock  caused  by  the  defend- 
ant, the  latter  admitted  the  killing  of  the  stock,  the  amount  of 
aetual  damages  sustained  to  be  as  alleged  in  the  petition,  and  that 
notice  thereof  had  been  duly  served  as  provided  by  statute,  but  in 
excuse  for  its  failure  to  make  payment  thereof  pleaded  that,  before  the 
expiration  of  the  thirty  days  allowed  by  statute  after  receipt  of  said 
notice,  the  defendant  was  at  the  residence  of  the  plaintiff,  ready  to 
pay  him  the  full  value  of  the  stock  injured,  but  the  plaintiff  was 
absent  from  home,  and  that  the  defendant  was  still  ready  to  pay  the 
amount  of  the  actual  damages  sustained.  Held,  that  a  demurrer  to 
the  defendant's  plea  was  property  sustained. 

Appeal    from    Davis    District    Court. — Hon.    H.    C. 

Traverse,  Judge. 

Wednesday,  June  3,  1891. 

Action  to  recover  double  damages  for  stock  killed  , 
and  injured  on  the  defendant's  railway,  the  actual 
damage  being  averred  in  petition  to  be  one  hundred 
and  sixty-nine  dollars.  The  answer  admits  the  killing 
and  injury  to  the  stock,  and  the  actual  damages,  as 
alleged.  In  the  second  division  of  the  answer  the 
defendant  pleaded  facts  designed  to  avoid  a  liability 
for  double  damages,  because  of  a  failure  to  pay  within 
thirty  days  after  notice  in  writing,  which  notice  was 
properly  given.  The  facts  pleaded  in  avoidance  of  the 
Uability  for  damages  are,  in  substance,  that  the  plaintiff 
is  a  farmer  residing  on  the  farm  where  the  stock  was 
injured,  and  has  no  other  place  of  business ;  that  before 
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the  expiration  of  the  thirty  days  the  defendant  ^^was  at 
the  place  of  residence  of  the  plaintiff,  ready  and  pre- 
pared to  pay  to  him  the  full  value  of  stock  killed,  and 
the  full  amount  of  damage  done  to  the  said  stock 
injured,  but  the  plaintiff  was  not  at  home  nor  present 
at  his  place  of  residence  to  receive  such  payment;''  and 
that  '^defendant  was  unable  to  remain,  but  was  and  is 
still  ready  to  pay  to  said  plaintiff  the  amount  of  the^ 
full  value  of  all  the  damages  sustained  by  him  by 
reason  of  the  killing  and  injuring  of  said  stock,  to-wit, 
the  sum  of  one  hundred  and  sixty-nine  dollars.''  To 
the  second  division  of  the  answer  there  was  a  demurrer, 
on  the  ground  that  it  failed  ^'to  set  forth  facts  consti- 
tuting a  tender  in  law,  but  only  a  wilUngness  to  make 
a  tender."  The  district  court  sustained  the  demurrer, 
and  from  a  judgment  for  the  plaintiff  thereon  for  three 
hundred  and  thirty-eight  dollars  the  defendant  appeals* 
Affirmed. 

T.  S.  Wright  and  8.  S.  Camthers,  for  appellant. 

Payne  dk  Eichelberger^  for  appellee. 

Gbangeb,  J^ — The  notice  served  on  the  defendant 
company  fixed  the  actual  damage  at  one  hundred  and 
sixty-nine  dollars,  and  it  is  the  amount  that  the  defend- 
ant pleads  a  willingness  to  pay,  both  before  and  after 
the  expiration  of  the  thirty  days.  The  appellant,  as  a 
reason  for  its  construction  of  the  statute  providing  for 
double  damages,  assumes  a  view  of  the  law,  as  to  what 
is  required  in  the  notice,  that  is  erroneous.  It  says  in 
argument:  ^^The  statute  does  not  require  that  the 
notice  and  affidavit  of  loss  should  contain  or  con- 
stitute any  evidence  of  the  value  of  the  property 
destroyed."  In  Manwell  v.  B.,  C.  B.  (&N.  By.  Co.y  80 
Iowa,  662,  it  is  held  that  ^Hhe  notice  should  advise  the 
corporation  of  the  loss  of  which  complaint  is  made,  and 
of  the  demands  of  the  person  injured  on  account  of  it;'^ 


w^^^^^ 
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and  "the  notice  and  aflSdavit  together  should,  so  far  as  is 
practicable,  inform  the  company  of  such  material  facts 
as  will  enable  it  to  pay  the  amount  demanded,  without 
litigation,  within  the  time  limited.'^  The  case  also 
holds  that  the  actual  damage  is  limited  to  the  amount 
stated  in  the  notice  and  affidavit.  The  appellant's 
theory  is  that  the  question  of  value  is  an  open  one,  for 
adjustment  between  the  parties,  and  that  it  is  impos- 
sible for  the  defendant  to  settle  the  damages  without  an 
interview,  through  some  agent  of  its  selection,  with 
the  owner  of  the  property ;  and  hence  that  the  owner  is 
required  "  to  remain  in  readiness  for  each  of  the  thirty 
days  elapsing  after  the  giving  of  the  notice,  to  meet  the 
defendant  or  his  agent,  and  negotiate  his  loss.'^  The 
rule,  as  claimed,  is  without  analogy  in  the  jurispru- 
dence of  the  country.  Dispensing,  for  the  purpose  of 
argument,  with  the  rule  as  to  double  damages,  and 
the  plaintiflE  could  maintain  his  action  for  actual  dam- 
age at  his  pleasure ;  and  the  defendant,  to  avoid  judg- 
ment, would  be  required  to  adjust  and  pay  the  debt,  or 
so  act  as  to  place  the  plaintiff  legally  in  fault  for  non- 
payment, which  could  be  done  under  the  well-known 
rule  of  tender.  He  could  not,  however,  avoid  such  a 
liability  merely  by  showing  that  he  was  at  the  home  of 
the  plaintiff  before  suit  was  brought,  ready  to  adjust 
and  pay  the  damage,  but  was  prevented  because  of  the 
absence  of  the  plaintiff.  The  statute  makes  the  defend- 
ant liable  for  double  damages,  because  of  a  failure  to 
pay  in  a  specified  time,  and  no  action,  with  a  view  to 
such  damage,  can  be  maintained  within  that  time. 
Xow,  why  is  not  the  same  rule  applicable  to  this  case 
as  in  suits  for  actual  damage  •,  that  is,  if  the  payment 
is  not  made  within  the  thirty  days  the  defendant,  to 
avoid  liability  for  double  damages,  must  show  the 
plaintiff  legally  in  fault  for  the  non-payment!  If  a 
t^ender  was  made^  and  refused^  the  defendant  might 
Vol.  83—19 
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reasonably  understand  that  it  would  not  be  accepted  at 
any  other  time,  and  would  excuse  further  effort  for 
payment.  But  a  willingness  to  pay  at  a  particular 
time  and  place,  in  the  absence  of  a  law  or  contract 
fixing  such  time  and  place  for  performance,  has  never 
had  the  effect  of  placing  the  other  party  legally  in  fault 
for  non-payment ;  and  this  rule  has  obtained  without 
regard  to  the  necessity  for  the  parties  meeting  for 
adjustment.  We  see  nothing  in  the  language  or  effect 
of  the  statute  providing  double  damages  that  should  so 
change  the  rule  as  to  require  one  who  is  injured  in  his 
property,  before  he  can  have  the  benefit  of  the  statute, 
to  establish  headquarters  for  negotiations,  and  be  there 
in  readiness  to  receive  what  is  actually  due  for  thirty 
days  or  less,  at  the  pleasure  of  his  debtor. 

It  must  not  be  understood  that  we  hold  that  a 
legal  tender  is  the  only  means  of  placing  a  party 
entitled  to  payment  in  fault  for  non-payment,  so  as  to 
avoid  a  claim  for  double  damage ;  because  the  statute 
is  a  peculiar  one,  and  its  purpose  should  be  clearly  in 
view  in  determining  such  questions,  so  that,  on  the  one 
hand,  it  shall  not  be  an  instrument  of  wrong  or  oppres- 
sion, nor,  on  the  other  hand,  should  its  purpose  be 
avoided  by  a  technical  or  unsound  interpretation.  If 
it  should  be  said  that  reasonable  diligence  to  make 
actual  payment  within  the  thirty  days  would  defeat  a 
claim  for  double  damages,  still  the  facts  pleaded  in  this 
case  do  not  rise  to  the  dignity  of  such  a  rule.  The 
defendant  was  at  the  residence  of  the  plaintiff  once. 
Its  purpose  to  pay  was  as  to  the  plaintiff  then  and 
thereafter,  to  the  commencement  of  the  suit,  a  secret. 
Of  all  the  ways  open  to  inform  the  plaintiff  of  its 
willingness  to  pay,  none  were  employed.  In  this  case 
there  was  nothing  to  adjust  as  to  amount,  for  the  com- 
pany concedes  the  amount  claimed  in  the  notice,  and 
the  notice  limits  the  demand  of  the  plaintiff.  A  simple 
note  through  the  mail  would  likely  have  avoided  this 
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suit.     The  rule  claimed  by  the  appellant  is  unreason- 
able^   and    cannot    be    sustained.     The   judgment    is 

APFIBMED. 


The  State  of  Iowa,  Appellee,  v.  Chables  Milleb, 

Appellant. 

1.  Robbery :  force  necessary  :  evidence  :  instructions.  The  defend- 
ant was  indicted  for  the  crime  of  robbery  by  means  of  pntting  in 
fear  one  G.,  and  taking  with  force  and  violence,  while  armed  with  a 
dangerous  and  deadly  weapon,  a  jng  containing  whiskey  from  the 
person  of  said  G.  The  evidence  tended  to  show  that,  while  the 
defendant  and  G.  were  riding  together  in  a  hack,  with  the  jug  of 
whiskey  belonging  to  G.  resting  on  the  floor  of  the  hack  near  them, 
nor  secured  in  any  manner,  and  while  G.'s  attention  was  diverted, 
and  without  any  resistance  from  him,  the  defendant  seized  the  jug, 
leaped  with  it  from  the  hack,  and  ran  back  towards  the  town  from 
whence  the  hack  had  come.  He  was  followed  by  G.,  and  was 
overtaken  after  running  a  short  distance,  and  after  he  had  thrown 
the  jug  over  a  fence.  The  evidence  was  conflicting  as  to  what 
then  took  place,  G.  claiming  that  the  defendant,  with  knife  in  hand, 
•compelled  him  to  surrender  the  jng  by  threats  of  great  bodily 
injury,  and  then  carried  it  away;  while  the  defendant  claimed  that 
while  the  jug  rested  on  the  fence  in  the  hands  of  G.  the  latter 
turned  to  look  to  see  some  one  who  had  called,  and  released  his 
hold,  and  at  that  moment  the  defendant  took  the  jug  and  carried  it 
away.  The  court  refused  to  instruct  the  jury,  at  the  request  of  the 
defendant,  that  ''if,  at  the  time  the  defendant  took  the  jug,  the 
said  Graham  was  looking  out  of  the  hack  at  some  other  object,  and 
did  not  have  hold  of  it,  and  it  was  setting  on  the  bottom  of  the 
hack,  not  attached  to  his  person,  and  no  other  force  or  violence  was 
used  by  the  defendant  than  merely  to  take  hold  of  the  jug  and  can*y 
it  away  without  the  knowledge  of  said  Graham,"  this  would  not 
constitute  the  crime  of  robbery.  Held,  that  the  instruction  should 
have  been  given. 


2.      :   ACTS  WHICH  ARE  PARTS  OF  SAME  TRANSACTION.      The  actS  of 

the  defendant  at  the  hack  and  at  the  fence  being  so  closely  connected 
as  to  partake  of  the  nature  of  a  single  transaction,  held,  that  it  was 
proper  for  the  jury  to  consider  the  two  transactions  together  in  deter- 
mining whether  the  defendant  was  guilty  as  charged. 

Appeal  from   Monroe    District    Court. — Hon.    E.    L. 

Bubton,  Judge. 


^ 
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Thursday,  June  4,  1891. 

The  defendant  was  indicted  for  the  crime  of 
robbery,  convicted  and  adjudged  to  be  imprisoned  in 
the  penitentiary  at  Ft.  Madison  for  the  term  of  one 
year.    From  that  judgment  he  appeals. — Reversed. 

T.  B.  Perry,  for  appellant. 

John  ¥.  Stone,  Attorney  General,  and  Thos.  A. 
Cheshire  J  for  the  State. 

EoBiNSON,  J. — The  indictment  charges,  in  substance 
and  effect,  that  the  defendant  committed  the  crime  of 
robbery  on  the  twenty-fifth  day  of  August,  1890,  by 
means  of  putting  in  fear  one  James  Graham,  and  by 
taking  with  force  and  violence,  while  armed  with  a 
dangerous  and  deadly  weapon,  a  jug  containing 
whiskey  from  the  person  of  said  Graham.  It  appears 
that  on  the  day  named  Graham  obtained,  at  the 
express  oflSce  in  Albia,  a  jug  containing  whiskey.  He 
and  the  defendant  thereupon  drank  of  its  contents, 
and  continued  to  do  so  until  both  were  somewhat 
intoxicated.  After  spending  several  hours  in  town, 
they  got  into  a  passenger  hack  with  others  to  go  to  a 
place  called  Cedar.  The  jug,  then  containing  about 
one  quart  of  whiskey,  was  placed  on  the  bottom  of  the 
hack  near  them.  As  the  hack  was  being  driven  out  of 
Albia,  Graham's  attention  was  attracts  to  the  front 
end  by  the  act  of  the  driver  in  putting  on  the  brake  at 
the  top  of  a  hill.  While  Graham's  attention  was  thus 
diverted,  the  defendant  seized  the  jug,  leaped  with  it 
from  the  hack,  and  ran  back  towards  town.  He  was 
followed  by  Graham,  and  overtaken,  after  running  a 
short  distance.  Just  before  he  was  overtaken  the 
defendant  threw  the  jug  over  a  fence  and  stopped. 
Graham  came  up,  got  over  the  fence,  picked  up  the 
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jug,  and  drank  from  it.  As  to  what  else  occuiTed  at 
the  fence  there  is  conflict  in  the  evidence,  Graham  and 
the  defendant  alone  testifying  to  it.  Graham  claims 
that  the  defendant  was  holding  in  his  hand  a  knife, 
which  seems  to  have  been  a  dangerous  weapon ;  that  he 
drank  by  direction  of  the  defendant,  and  was  then 
compelled  to  surrender  the  Jug  by  threats  of  great 
bodily  injury,  made  by  the  defendant,  who  then  carried 
off  the  jug  and  its  contents,  and  appropriated  them  to 
his  own  use.  The  defendant  admits  that  he  held  the 
knife,  but  claims  that  it  was  in  his  vest  pocket,  and 
that  he  took  it  in  his  hand  while  running  to  prevent 
losing  it.  He  denies  the  alleged  threats,  and  says 
that  when  Graham  picked  up  the  jug  he  drank  from 
it,  and,  placing  it  on  the  fence,  told  the  defendant  to 
drink;  that  at  that  moment  some  one  called,  and 
Graham,  turning  to  see  who  it  was,  released  his  hold 
on  the  jug;  and  that  the  defendant  then  took  and 
carried  it  away. 

I.     There  was  evidence  which  tended  to  show,  and 
the  jury  would  have   been   authorized  to  find,  that, 

when  the  defendant  first  seized  the  jug, 

*  force  necea-      it  was  Standing  ou  the  bottom  of  the  hack 

dence:  in-        betwecu  two  scats,  and  that  it  was  not  in 

stractlons.  ' 

contact  With  Graham,  nor  secured  in  any 
manner ;  that  the  only  force  exerted  by  the  defendant 
in  taking  it  was  that  required  to  lift  and  carry  it  away ; 
that  Graham's  face  was  turned  from  the  jug  and  the 
defendant,  and  that  he  had  no  kpowledge  of  the  taking 
until  after  it  had  been  accomplished,  and  did  not  resist 
it.  In  that  condition  of  the  case  the  defendant  asked 
the  court  to  instinct  the  jury  as  f oUows :  '*If,  at  the 
time  the  defendant  took  the  jug,  the  said  Graham  was 
looking  out  of  the  hack  at  some  other  object,  and  did 
not  have  hold  of  it,  and  lit  was  setting  on  the  bottom 
of  the  hack,  not  attached  to  his  person,  and  no  other 
force  or  violence  was  used  by   the    defendant  than 
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merely  to  take  hold  of  the  jug  and  carry  it  away  with- 
out the  knowledge  of  said  Graham,  this  does  not  con- 
stitute the  crime  of  robbeiy.'^  The  court  refused  to 
give  the  instruction  asked,  and  failed  to  charge  the 
jury  in  regard  to  the  matter  contained  in  the  instruc- 
tion refused.  It  isitrue  the  jury  were  told,  somewhat  in 
the  language  of  the  statute,  that  to  constitute  the  crime 
of  robbery,  the  taking  must  have  been  accomplished 
by  putting  in  fear,  force  or  violence,  but  they  were 
left  to  infer,  and  that  seems  to  have  been  the  theory  of 
the  instructions,  that  no  force  or  violence,  other  than 
that  required  to  remove  the  jug  without  resistance,  was 
required  to  constitute  the  crime  of  robbery.  It  is  not 
claimed  that  Graham  was  put  in  fear  at  the  hack.  In 
our  opinion,  the  jury  should  have  been  instructed  sub- 
stantially as  asked  by  the  defendant.  The  common- 
law  definitions  of  the  crime  of  '^robbery''  show  that  it 
includes  the  taking  of  property  from  the  person  of  one 
by  means  of  putting  him  in  fear,  or  by  means  of  force 
or  violence.  2  Bishop  on  Criminal  Law,  sec.  1156, 
and  note  1;  1  Wharton  on  Criminal  Law,  sec.  846. 
The  provisions  of  section  3858  of  the  Code  are  in  har- 
mony with  those  definitions.  In  Fanning  v.  States  66 
Ga.  167,  it  was  held,  that  where  the  thief  slipped  his 
hand  into  a  lady's  pocket,  and  furtively  took  therefrom 
a  purse  of  money,  but  before  he  had  removed  the  purse 
entirely  from  the  pocket  he  was  discovered,  and  in 
removing  hisj  hand  and  the  purse  the  pocket  was  torn, 
defendant  was  guilty  of  larceny  from  the  person,'  and 
not  of  robbery.  See  also  State  v.  John,  5  Jones  (N.  C.) 
163,  in  which  it  was  held  that  the  criminal  taking  of 
money  from  the  person  of  another  during  a  scuffle  was 
not  robbery.  In  Brennon  v.  State,  25  Ind.  403,  it  was 
held  that  the  taking  of  pocket-books  from  the  person 
of  one  who  was  in  an  unconscious  state,  the  result  of 
intoxication,  was  not  robbery,  although  the  pockets 
from  which  the  property  was  taken  were  turned  inside 
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out  in  the  transaction.  As  to  whether  the  mere 
snatching  of  property  from  the  pei-son  of  the  owner 
with  criminal  intent  is  the  using  of  force  or  violence 
required  to  constitute  the  crime  of  robbery,  the  author- 
ities are  not  agreed,  many  holding  that  it  is  not.  *  1 
Wharton  on  Criminal  Law,  sec.  854;  2  Bishop  on 
Criminal  Law,  sec.  1167.  In  this  state  the  question 
has  been  decided  in  the  aflSrmative.  State  v.  Carr,  43 
Iowa,  418,  423.  The  rule  in  regard  to  such  snatching 
is  stated  as  follows:  ^' The  true  doctrine  is  that  the 
snatching  will  be  robbery  if  the  article  is  so  attached  to 
the  person  or  clothes  as  to  create  a  resistance,  however 
slight;  not  otherwise.''  2  Bishop  on  Criminal  Law, 
sec.  1167. 

It  is  said  that  "a  taking  in  the  presence  of  an 
individual  [of  course,  there  being  a  putting  in  fear]  is 
to  be  deemed  a  taking  from  the  person''  (2  Bishop  on 
Criminal  Law,  sec.  1178) ;  and  that  is  substantially  the 
doctrine  announced  by  this  court  in  State  v.  Calhotmy  72 
Iowa,  432,  435.  But  the  rule  which  seems  to  have  been 
adopted  by  the  district  court,  and  which  is,  in  effect, 
that  the  crime  of  robbery  can  be  committed  where  there 
is  no  putting  in  fear  and  no  resistance,  without  the 
use  of  any  force  or  violence  other  than  that  required  to 
take  and  remove  thjB  property,  has  no  support  in  any  of 
the  authorities  to  which  our  attention  has  been  called. 
As  a  rule,  larceny  of  the  simplest  character  cannot  be 
committed  without  the  use  of  the  amount  of  force  or 
violence  stated.  Section  3905  of  the  Code  provides  for 
the  punishment  of  the  crime  of  larceny  from  the  person. 
That  offense  cannot  be  committed,  however,  if  it  be 
true  that  a  mere  taking  of  the  property,  which  is  not  in 
any  manner  resisted,  and  which  is  not  accomplished  by 
putting  in  fear,  when  the  force  or  violence  employed  is 
merely  that  required  to  remove  the  property.  In  our 
opinion,  the  force  and  violence  required  to  constitute 
the  crime  of  robbery  must  be  designed  not  merely  to 
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take  the  property  stolen,  if  there  be  no  resistance,  but 
to  prevent  or  overcome  resistance  to  the  taking ;  and, 
in  most  cases,  to  operate  upon  or  against  the  person  of 
the  one  who  is  robbed.  The  affair  at  the  hack,  if  aU 
that  Graham  claims  in  regard  to  it  be  true,  was,  at 
most,  larceny  from  the  person,  and  not  robbery,  and 
the  jury  might  well  have  found  that  it  was  only  larceny. 
The  court  should  not  only  have  given  the  substance  of 
the  instruction  asked,  and  which  we  have  quoted,  but 
it  should  have  modified  the  charge  given  so  as  to 
express  the  law  as  we  have  stated  it.  It  cannot  be  said 
the  failure  of  the  court  to  instruct  the  jury  correctly  in 
regard  to  the  affair  at  the  hack  was  error  without 
prejudice,  for  the  reason  that  there  was  conflict  in  the 
testimony  as  to  what  occurred  at  the  fence,  and  it 
cannot  be  known  what  the  jury  found  the  facts  to  be. 

II.  The  appellant  complains  that  the  charge  of 

the  court  authorized  the  jury  to  find  him  guilty  as 

2  .  acts         charged  in  the  indictment,  if  the  claims 

pam'of'ime    of  the  state  in  regard  to  what  took  place 
transaotion.      ^^    either   the    hack    or    the    fence  was 

supported  by  the  evidence.  In  that  we  think  there  was 
no  error.  While  it  is  true  that  the  state  claimed  that 
the  crime' of  robbery  was  committed  at  the  hack,  and 
also  at  the  fence,  yet  the  two  transactions  were  so 
closely  connected,  and  partook  so  much  of  the  nature 
of  a  single  transaction,  that  it  was  proper  to  consider 
them  together.* 

III.  What  we  have  said  disposes  of  all  the  objec- 
tions discussed  by  counsel  for  the  appellant  which  need 
to  be  specially  considered.  The  charge  of  the  court, 
excepting  in  so  far  as  it  is  in  conflict  with  the  cojttclu- 
sions  we  have  stated,  seems  to  be  correct  and  warranted 
by  the  record.  Some  of  the  questions  discussed  are  not 
liable  to  arise  on  another  trial. 

For  the  errors  indicated  the  judgment  of  the 
district  court  is  reversed. 


r 
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B.  R.  Fouche,  Appellant,  v.  F.  0.   Delk,  Appellee. 

2&OTtg€Lge:  PAYMENT:  lOERGEB.  Where  one  in  consideration  of  a  con- 
veyanoe  of  real  estate  assumed  the  payment  of  a  mortgage  thereon, 
and  afterwards  upon  making  payment  of  the  mortgage  indebtedness 
took  an  assignment  of  the  mortgage  to  himself,  held,  that  the  lien  of 
the  mortgage  was  merged  in  the  legal  title,  and  that  a  judgment 
against  the  mortgagor,   rendered  subsequent  to  the  mortgage,  was  a 

superior  lien  to  that  of  the  mortgage  in  the  hands  of  such  assignee. 

f 

Appeal  from  Decatur  Distnct  Court — ^Hon.  John   W. 

Harvey,  Judge. 

Wednesday,  June  3,  1891. 

Action  to  subject  real  estate  to  the  payment  of 
<3ertain  judgments.  From  the  judgment  as  entered  the 
plaintifl  appeals. — Reversed. 

Manon  F.  Stockey  and  W.  B.  Tallman,  for  appel- 
lant. 

S.  A,  Gates  and  Samtiel  Torrey,  for  appellee. 

Granger,  J. — John  Delk  was  in  May,  1879,  a  res- 
ident of  Decatur  county,  the  head  of  a  family,  and  the 
owner  of  seventy  acres  of  land,  described  as  '^ north 
thirty  acres  of  northwest  quarter  of  northeast  quarter 
of  section,  4,  and  the  northeast  quarter  of  the  north- 
west quarter  of  said  section  4,  township  69,  range  25.^' 
The  thirty  acres  in  the  northwest  quarter  of  the  north- 
east quarter,  and  ten  acres  oflE  of  the  east  side  of  the 
northeast  quarter  of  the  northwest  quarter,  constituted 
the  homestead  of  John  Delk.  In  1877,  John  Delk  and 
his  wife  made  to  one  Q-.  A.  Hamilton  a  mortgage  on  all 
of  said  land  to  secure  the  sum  of  one  thousand  dollars. 
In  May  and  June,  1879,  the  plaintifiE  obtained  against 
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John  Delk,  in  the  district  court  of  Clarke  county,  two 
judgments  in  the  aggregate  amount  of  two  hundred  and 
sixty-j5ve  dollars  and  ninety-two  cents,  and  in  the  same 
months  he  filed  duly  certified  transcripts  of  the  same  in 
the  oflBce  of  the  clerk  of  the  district  couiii  of  Decatur 
county.  The  defendant  is  a  son  of  John  Delk ;  and  in 
May,  1882,  John  Delk  and  his  wife  conveyed  to 
the  defendant  all  the  land  described,  and  made  therefor 
two  separate  deeds,  in  one  of  which  the  homestead 
was  conveyed  and  in  the  other  the  west  thirty  acres  of 
the  northeast  quarter  of  the  northwest  quarter.  The 
considerations  expressed  in  the  deeds  are  as  follows: 
That  in  the  one  conveying  the  homestead  being:  "We 
deed  said  land  as  our  homestead  for  the  purpose  of 
having  the  said  Ferdinandus  O.  Delk  provide  us  a  com- 
fortable home  and  living  during  the  remainder  of  our 
lives ;  and  it  is  expressly  agreed  that  in  case  Ferdinan- 
dus 0.  Delk  shall  fail,  neglect,  or  refuse  to  provide  us 
a  comfortable  home  and  living  the  balance  of  our  lives^ 
then  this  deed  to  be  null  and  void,  and  no  title  to  pass 
from  us.'^  That  in  the  other  deed  being:  "Said  con- 
sideration to  consist  in  the  said  Ferdinandus  0.  Delk 
assuming  and  paying  to  George  Hamilton,  his  executor 
or  assigns,  a  certain  mortgage  executed  to  him  by  ua 
on  said  thirty  acres  of  land  for  one  thousand  dollars, 
together  with  all  interest  accrued  thereon,  fully  reliev- 
ing us  from  all  liability  by  reason  of  said  mortgage.'' 
John  Delk  and  wife  both  died  before  the  commencement 
of  this  action, — ^the  latter  in  1886,  and  the  former  in 
1888;  but  were  after  the  execution  of  the  deed  duly 
provided  for  by  the  defendant.  The  defendant  after- 
wards paid  to  Hamilton  the  amount  of  his  note  and 
mortgage,  and  took  an  assignment  as  follows : 

"For  value  received  I  assign  the  attached  note  and 
mortgage  to  Ferdinandus  0.  Delk,  without  recourse  on 
me,  this  twelfth  day  of  December,  1882. 

"&.  A.  Hamilton/' 
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To  obtain  the  money  for  the  payment  of  Hamilton 
a  note  and  mortgage  on  the  thirty-acre  tract  was  made 
to  one  Green,  and  afterwards  the  Green  mortgage  was 
paid,  and  a  mortgage  for  eight  hundred  dollars  was 
made  to  the  defendant  Hurst  for  the  money  applied  to 
the  discharge  of  the  Green  mortgage ;  the  Hurst  mort- 
gage being  still  in  part  unpaid.  The  principal  conten- 
tion in  the  case  is  as  to  the  legal  effect  of  the  payment 
of  the  Hamilton  note ;  it  being  the  claim  of  the  plaintiff 
that  it  extinguished  the  lien  of  the  mortgage,  and  gave 
priority  to  his  judgment  as  against  the  thirty  acres,  not 
a  part  of  the  homestead.  The  defendant's  contention 
is  that  the  lien  of  the  Hamilton  mortgage  is  not 
extinguished,  but  exists  for  his  protection  against  the 
lien  of  the  judgments.  In  the  consideration  of  the 
ease  other  fadts  urged  by  the  defendant  will  be  noticed 
to  the  extent  that  they  are  important. 

The  district  court  gave  judgment  whereby  the 
Hamilton  note  and  mortgage  is  made  a  first  lien  on 
the  thirty  acres,  not  of  the  homestead,  for  nineteen 
hundred  and  twenty  dollars,  and  the  lien  of  the  plain- 
tiff's judgments,  inferior  thereto.  Viewing  the  facts 
of  the  case  as  indicated  by  the  deeds,  wherein  it  is 
expressed  that  the  consideration  for  the  conveyance  of 
the  homestead  is  the  support  of  John  Delk  and  wife, 
and  that  for  the  remaining  thirty  acres  the  payment 
of  the  Hamilton  mortgage,  which  was  a  lien  on  the 
.  entire  tract,  and  the  solution  of  the  question  is  not 
diflBcult.  The  present  contention  as  to  liens  is  only 
as  to  the  thirty-acre  tract,  and  the  agreement  as  to 
the  homestead  is  only  incidentally  involved.  In  the 
deed  for  the  thirty  acres  it  is  expressed  that  the  defend- 
ant Delk  assumes  the  payment  of  the  mortgage ;  and, 
as  between  him  and  John  Delk,  he  became  the  obligor. 
The  payment,  under  such  a  state  of  facts,  would  merge 
the  lien  of  the  mortgage  in  the  legal  title,  and  be  no 
longer    superior   to    the    judgment  lien.     Johnson  v. 
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Walter,  60  Iowa,  315 ;  Byington  v.  Fountain^  61  Iowa, 
512;   Goodyear  v.  Goodyear,  72  Iowa,  329. 

There  is  a  claim  in  argument  by  the  appellee  that, 
although  there  were  two  deeds,  they  were  both  parts  of 
the  one  transaction  in  which  he  took  the  homestead, 
and  was  to  care  for  his  father  and  mother;  that  he 
would  not  have  taken  one  piece  of  land  without  the 
other;  and  that  it  was  the  intention  of  himself  and 
father  at  the  time  that  the  Hamilton  mortgage  should 
be  assigned  to  him,  and  remain  as  a  prior  lien  on  the 
premises,  and  that  such  intention  should  now  prevail. 
We  need  not  consider  the  objections  to  the  testimony, 
by  which  facts  are  claimed  to  be  established,  nor  the 
legal  significance  of  the  facts,  if  established,  for  the 
evidence  comes  far  short  of  its  purpose.    The  defend- 
ant does  not  in  his  testimony  say  that  there  was  between 
himself  and  father  a  talk  of  that  kind;  nor  does  he 
say  that  there  was  such  an  understanding,  or  any  lan- 
guage from  which  the  understanding  could  be  deduced. 
We  do  not  find  in  the  testimony  a  word  that  even 
remotely  sustains  the  claim  that  the  parties,  when  the 
deeds  were  executed,  intended  anything  but  an  abso- 
lute payment  and  discharge  of  the  mortgage  lien  by  the 
defendant.     Much  is  said  in  argument  to  the  effect  that 
the  value  of  the  land  (the.  thirty  acres)  did  not  exceed 
nine  hundred  dollars ;  that  John  Delk  was  dealing  with 
his  son  for  his  support ;  that  the  purpose  was  to  release 
the  homestead  from  the  lien  of  the  mortgage ;  and  that 
it  could  only  be  done  so  as  to  protect  the  defendant,  by 
having  the  mortgage  assigned  to  hii^i  and  the  lien  con- 
tinued ;  and  that  it  is  reasonable  to  suppose  the  parties 
so  intended.     But  it  is  unreasonable  to  suppose  they 
so  intended,  and  not  only  failed  to  use  any  language  to 
indicate  the  intent,  but,  on  the  contrary,  used  language  - 
of  a  diflEerent  import.     The  defendant  assumed  the  bur- 
den of  showing  the  facts  otherwise  than  expressed  in 
the  deeds,  and  to  do  so  he  must  show  more  than  that 
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the  facts,  as  he  claims  them,  would' be  to  his  own  inter- 
est. Tlie  facts  are  clearly  expressed  in  the  writings  of 
the  parties,  and  sustain  the  legal  conclusion  above 
announced.  With  the  facts  as  we  J5nd  them,  we  need 
not  consider  the  authorities  cited  by  appellee. 

It  foUows  that  the  plaintiff  should  have  his  decree, 
and  that  the  judgment  of  the  district  court  must  be 

BEVEBSED. 


Albert  Musch,  Appellee,  v.   Philip  Burkhart, 

Appellant. 
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Treepafis:  destroying  trees:  tenants  in  common:  injunction.    Where  Tss"  3oi 
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a  row  of  trees  grown  to  the  height  of  from  thirty  to  sixty  feet  upon 
the  boundary  line  between  two  adjoining  tracts  of  land  were  used  as 
a  fenee  by  stretching  barbed  wire  along  their  trunks,  and  served  to 
shelter  the  building  and  stock  of  the  owner  on  the  south  side  thereof, 
but  rendered  ist  strip  of  land  four  or  five  rods  wide  on  the  north  side 
thereof  nnproduetiye,  held,  that  the  owners  of  the  adjoining  tracts 
were  tenants  in  common  as  to  said  trees,  and  that  the  owner  on  the 
north  side  might  be  restrained  by  injunction  from  cutting  the  trees 
down. 

Appeal  from  Black  Hawk  District  Court. — ^Hon.  0.  F. 

Couch,  Judge. 

Wednesday,  June  3,  1891. 

Action  in  equity  to  enjoin  the  defendant  from 
cutting  down  or  otherwise  interfering  with  certain 
trees.  There  was  a  trial  by  the  court,  and  a  decree  in 
favor  of  the  plaintiff.  The  defendant  appeals. 
Affiiified. 

J.  J.  Tolerton,  for  appellant. 

Mtillan  S  Soffy  for  appellee. 

EoBiNSON,  J.-j-The  plaintiff  owns  the  south  half 
of  the  northwest  quarter  of  section  16,  in  township  90  - 
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north,  of  range  13  west,  in  Black  Hawk  county,  and 
occupies  it  as  a  place  of  residence  for  himself  and  family. 
His^  dwelling-house,  barn  and  other  buildings  are  on 
the  land  described,  and  near  its  northwest  corner.  The 
defendant  owns  the  northwest  quarter  of  the  quarter 
section  described,  and  the  south  boundary  line  of  his 
land  is  the  north  boundary  line  of  the  west  part  of  the 
land  of  the  plaintiff.  About  twenty  years  before  the 
commencement  of  this  action  one  Jeffers,  who  then 
owned  the  land  now  owned  by  the  plaintiff,  planted 
along  and  on  the  north  boundary  line  thereof,  for  a 
distance  of  about  thirty  rods,  commencing  at  the  north- 
west corner,  a  line  of  Cottonwood  trees.  They  have 
grown  to  a  height  of  from^  thirty  to  sixty  feet,  and  their 
trunks  have  a  diameter,  near  the  ground,  of  from  one 
to  two  feet.  The  average  space  between  them  is  about 
three  feet.  The  plaintiff  has  attached  barbed  wires  to 
the  north  side  of  the  trees,  thus  making  a  wire  fence. 
He  claims  that  the  fence  is  needed ;  that  the  trees  are  of 
great  value  to  him  as  a  wind  break ;  that  they  afford 
valuable  protection  from  storm  and  winter  winds  to  his 
buildings  and  stock ;  and  that  the  def en<Jant  has  threat- 
ened to  destroy  the  fence,  and  to  cut  down  and  remove 
the  trees;  and  that  unless  restrained  he  will  do  so. 
The  defendant  claims  that,  by  agreement  with  the 
plaintiff,  a  di\dsion  of  their  common  boundary  line  was 
made  for  the  purpose  of  fencing,  by  which  the  plaintiff 
was  to  maintain  a  fence  on  the  east  half  of  the  line,  and 
the  defendant  on  the  remainder ;  that  the  trees  described 
have  thrown  out  roots,  which  extend  for  many  feet  in 
his  land;  that  by  reason  of  such  roots,  and  the  shade  of 
the  trees,  a  strip  of  his  land  four  or  five  rods  wide, 
north  of  the  trees,  has  been  rendered  unproductive. 
He  denies  that  the  trees  are  of  any  value  to  the  plain- 
tiff;  claims  that  he  has  a  right  to  cut  and  remove  them, 
for  the  reason  that  they  are  a  damage  to  him,  and  for  the 
further  reason  that  the  plaintiff  has  cut  and  taken  away 
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some  of  those  originally  planted  there,  and  he  claims  a 
right  to  do  the  same.  He  admits  that  he  had  threat- 
ened and  fully  intended  to  cut  down  those  now  stand- 
ing. 

The  evidence  shows  that  the  trees  are  of  value  to 
the  plaintiff,  and  that  they  damage  the  defendant ;  also 
that  they  stand  on  the  common  boundary  line.  They 
were  planted  before  the  defendant  acquired  .title  to  the 
land  he  now  owns.  Under  what  agreement,  if  any, 
between  the  owners  of  the  two  tracts  of  land,  they 
were  planted,  does  not  appear,  although  Jeffers  and 
his  grantees  seemed  to  have  cared  for  them  as  their 
own.  They  stand  upon  and  draw  sustenance  from  both 
tracts  of  land,  and,  in  the  absence  of  a  showing  to  the 
contrary,  it  must  be  presumed  that  they  are  owned  by 
the  parties  to  this  action  as  tenants  in  common.  Dubois 
V.  Beaver,  25  N.  Y.  124;  Griffin  v.  Bixby,  12  N.  H.  456. 
When  one  tenant  in  common  destroys  the  subject  of 
the  tenancy,  he  is  liable  to  his  co-tenant  for  the  dam- 
ages he  thereby  sustains.  Dubois  v.  Beaver,  supra.  A 
court  of  equity  wiD,  by  injunction,  restrain  one  tenant 
in  common,  at  the  suit  of  another,  from  doing  a  serious 
injury  to  the  common  estate.  1  High  on  Injunctions, 
sec.  344.  It  is  well  settled  that  the  commission  of  a 
trespass  may  be  restrained  by  injunction.  Grant  v. 
Crow,  47  Iowa,  633 ;  2  Story  on  Equity  Jurisprudence, 
sees.  928,  929. 

It  is  said  that  an  injunction  will  not  be  allowed  to 
restrain  the  commission  of  a  trespass  where  the  recov- 
ery of  damages  in  an  action  at  law  would  be  an 
adequate  remedy  for  the  injuries  which  would  result 
from  the  trespass,  if  committed,  and  that,  to  authorizo 
such  an  injunction,  the  injury  threatened  must  be 
irreparable.  It  was  said  in  Wilson  v.  City  of  Mineral 
Point,  39  Wis.  164,  that  '^an  injury  is  irreparable  when 
it  is  of  such  a  nature  that  the  injured  party  cannot  be 
adequately  compensated  therefor  in  damages,  or  when 
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the  damages  which  may  result  therefrom  cannot  be 
measured  by  any  certain  pecuniarv  standard.''  It  wa& 
further  held  in  that  case  that  the  destruction  of  trees 
and  shrubbery  growing  upon  premises  occupied  as  a 
home  by  the  plaintiff  would  be,  in  a  legal  sense,  an 
irreparable  injury  to  him.  In  this  case  the  plaintiff 
stated  that  the  cutting  down  of  the  trees  would  damage 
him  to  the  amount  of  two  hundred  dollars.  But  it  does 
not  follow  that  the  damages  would  not  be  irreparable^ 
within  the  meaning  of  tlie  law,  nor  dojes  it  appear  that 
the  plaintiff  is  willing  to  suffer  the  damages  for  the 
sum  named.  The  trees  cannot  be  replaced,  nor  can 
their  benefit  to  the  plaintiff,  and  the  comfort  and  satis- 
faction he  derives  from  them,  be  accurately  measured 
by  a  pecuniary  standard..  The  use  which  the  defend- 
ant purposes  to  make  of  them  is  not  the  one  for  which 
they  were  designed,  nor  the  only  one  for  which  they 
are  adapted.  There  are  many  cases  where  rights 
conflict,  or  where  they  are  in  dispute,  in  which  courts 
of  equity  will  not  interfere  by  injunction  to  prevent  an 
impending  injury,  so  long  as  there  is  an  adequate 
remedy  at  law  for  the  injury  threatened.  But  in  this 
case  there  is  no  dispute  as  to  the  material  facts 
involved,  and  the  respective  rights  of  the  parties  are 
known.  The  plaintiff  has  an  interest  in  the  trees  for 
which  he  cannot  be  compelled,  at  the  election  of  the 
defendant,  to  accept  a  money  consideration.  A  person 
is  not  obliged  to  suffer  his  property  to  be  destroyed  at 
the  will  of  another,  even  though  he  may  be  able  to 
recover  ample  pecuniary  compensation  therefor.  This 
is  especially  true  of  property  like  trees,  planted  for  and 
adapted  to  a  certain  use,  and  serving  a  special  purpose. 
Their  owner  has  an  interest  in  them  which  he  may 
protect,  and  to  be  deprived  of  it  without  his  consent 
would  be  to  suffer  irreparable  injury,  within  the 
meaning  of  the  law.  It  appears  in  this  case  that  the 
plaintiff   has   cut   down   and  appropriated   a  few  of 
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the  trees  which  at  one  time  constituted  a  part  of  the, 
Ime  of  trees  in  question,  but  the  fact  does  not  authorize 
the  defendant  to  cut  down  and  remove  the  remainder. 
The  trees  cause  him  some  damage,  but  not  sufficient 
to  authorize  him  to  destroy  them.  The  decree  of  the 
district  court  enjoined  the  defendant  "from  tearing 
down  or  interfering  with  the  fence  on  said  line,  and 
from  in  any  manner  interfering  with  said  trees.'' 
This  must  be  construed  in  connection  with  the  injury 
threatened  and  the  relief  asked,  to  enjoin  the  defend- 
ant from  destroying,  or  in  any  manner  injuring  the 
trees  and  fence.  It  was  not  designed  to  prevent  him 
from  taking  care  of  the  trees  and  maintaining  the 
fence.  His  right  to  do  so  is  as  great  as  that  of  the 
plaintiff. 

The  decree  of  the  district  court  is  affibmed. 


Sandusky  Maohine  &  Agbicultubal  Wobks,  Appel- 
lant, V.  John  Hooks  et  al.j  Appellees. 

1«  Afipency :  eyidence.  In  an  action  upon  a  promissory  note  given  for 
a  comsheller  the  defendants  claimed  that  the  sheller  was  sold  to  them 
by  one  L.  as  agent  for  the  plaintiff,  and  pleaded  a  breach  of  the  war- 
ranty made  by  L.  The  evidence  showed  that  the  sheller  was  sold  by 
L.  to  the  defendants,  but  there  was  no  direct  testimony  to  L.'s  agency 
for  the  plaintiff,  nor  that  L.  assumed  to  be  such  agent,  and  the 
manager  of  plaintiff's  business  testified  that  L.  was  not  its  agent. 
Heldf  that  the  finding  of  the  jury  that  L.  was  the  agent  of  the  plaintiff 
was  not  Bnpi>orted  by  the  evidence.     [Bobinbon,  J.,  dissenting.'] 

t.  Practice  in  Supreme  Court :  questions  considered  on  appeal. 
The  defendants  not  having  raised  in  the  district  court  the  question  of 
the  plaintiff's  ratification  of  L's.  contract  of  warranty  by  its  accept- 
ance of  the  note  taken  by  him,  heldf  that  such  question  would  not  be 
considered  in  the  supreme  court  upon  appeal.  [Bobinson,  J.,  dis- 
senting.] 

3.     :  .    When  cases  are  not  argued  on  both  sides  in  the 

supreme  court  only  such  question  will  be  considered  by  the  court  as 
may  be  necessary  to  the  disposition  of  the  case. 

Vol.  83—20 
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Appeal  from  Harrison   District  Court.— Ho^.    0.    H. 

Lewis,  Judge. 

Thursday,  June  4,  1891. 

This  is  an  action  upon  a  promissory  note.  There 
was  a  judgment  on  a  verdict  for  the  defendants.  The 
plaintiff  appeals. — Beversed. 

8.  J.  King^  for  appellant. 

Joe  H.  Smithy  for  appellees. 

Beck,  C.  J. — ^I.     The  answer  of  the  defendants  to 

the  plaintiff 's  petition  alleges  that  the  note  was  given 

1.  aqektcy:  f^^*  ^  cornsheller  purchased  by  defendants 

evidence.        ^^^  ^^^  plaintiff  through  one  Luce,  act- 

ing  as  the  plaintiff's  agent;  that  Luce  warranted  the 
machine  to  do  good  work,  and  that  it  would  operate 
'  well  with  a  certain  horse-power  owned  by  the  defendant ; 
that  the  sheller  did  not  comply  with  the  terms  of  the 
warranty;  and  that  the  defendants  paid  the  note  to 
Luce,  who  was  at  the  time  of  payment  the  agent  of  the 
plaintiff.  Other  allegations  of  the  answer  need  not  be 
here  recited.  The  cause  was  submitted  to  the  jury 
upon  the  issues  presented  by  the  defenses  pleaded  by 
the  answer  as  just  stated.  The  jury,  in  response  to 
questions  submitted  to  them,  found  that  Luce  was  the 
agent  of  the  plaintiff,  and  made  the  warranties  stated 
in  the  defendant's  answer.  Upon  these  special  findings, 
and  a  general  verdict  in  their  favor,  judgment  was 
rendered  for  the  defendants.  A  motion  for  a  new  trial 
on  the  ground,  among  others,  that  the  special  findings 
and  general  verdict  of  the  jury  are  not  supported  by  the 
evidence,  was  overruled. 

II.  We  think  the  court  should  have  sustained  the 
motion  for  a  new  trial,  for  the  reason  that  there  was 
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«.  PRAcncBin  absolutely  no  evidence  whatever  tending 
cSSrtfques-  to  s^^^w  that  Luce,  as  the  agent  of  the 
Sdered  oi  plaintiff,  sold  the  sheller  to  the  defendants, 
'^^^'  no  one  testifying  that  he  was  the  plaintiff ^s 

agent.     It  is  shown  that  he  sold  the  sheller  to  the  : 

defendants,  but  no  witness  professed  to  have  any  knowl- 
edge authorizing  him  to  say  that  Luce  was  or  acted  as 
the  plaintiff 's  agent  when  he  sold  the  sheUer.  It  is  not 
shown  that  he  assumed  to  be  the  plaintiff's  agent. 
One  witness  testified  in  the  following  language :  '  'After 
looking  through  some  of  his  catalogues,  etc.,  he  told  us 
he  could  sell  us  a  sheller.  He  was  not  agent  for  any 
sheller  except  the  Sandusky  sheller.  He  says,  'I  have 
never  seen  one  of  them  in  the  country. '  ^ '  This  evidence 
.  is  not  competent  to  establish,  as  against  the  plaintiff, 
agency  in  Luce.  On  the  contrary,  the  plaintiff 's  officer 
managing  its  business  at  the  time  testifies  that  Luce  was 
not  the  plaintiff 's  agent,  but  that  the  plaintiff  sold  the 
sheller  to  Luce.  The  verdict  of  the  jury  is  plainly  with- 
out the  support  of  any  evidence.  The  district  court 
erred  in  not  sustaining  the  motion  for  a  new  trial. 

m.     The  case  was  tried  on  the  issues  involving 
the  agency  of  Luce,  and  the  contract  of  warranty  made 

by  him  upon  selling  the  machine.     The 

question  of  ratification  by  the  plaintiff  of 
Luce's  contract  of  warranty,  by  its  acceptance  of  the 
note  given  by  the  defendants  for  the  machine,  was  in 
no  way  presented  in  the  court  below,  by  pleadings, 
instructions,  or  otherwise.  It  cannot  be  considered  in 
this  court.  It  follows  that  JEadie  v,  Ashbaughy  44  Iowa, 
519,  and  Farrar  v.  Peterson^  52  Iowa,  420,  in  which  the 
doctrine  of  ratification  is  considered,  have  no  applica- 
tion to  this  case.  The  defendants  based  their  defense 
in  the  court  below  on  the  grounds  that  Luce  was  the 
agent  of  the  plaintiff,  and,  as  such,  warranted  the 
machine.  The  evidence  utterly  fails  to  show  agency  in 
Luce.     Therefore,  the  defendants  cannot  recover  on 
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the  grounds  of  the  agency  of  Luce  and  the  warranty  by 
him.  They  cannot  in  this  court  change  the  defense, 
and  base  it  upon  the  ratification  of  the  note  by  th^ 
plaintiff,  implied  by  the  acceptance  of  the  note.  The 
same  case  must  be  reviewed  upon  this  appeal  which  was 
made  in  the  court  below.  See  Garland  v.  WholebaUj  20 
Iowa,  271,  and  cases  cited  in  1  McClain's  Digest,  p.  48, 
sec.  145,  et  seq. 

IV.  Other  questions  in  the  case  are  not  considered,, 
for  the  reason  that  it  does  not  appear  that  they  will 
necessarily  arise  upon  another  trial;  and  for  another 
reason  these  questions  ought  not  to  be  considered.  We 
have  no  arguments  for  the  defendants.  When  cases 
are  not  argued  on  both  sides,  we  consider  only  such 
questions  as  are  necessary  for  their  disposition.  If  the 
case  may  be  disposed  of  on  a  single  point,  we  discuss 
no  others,  for  the  reason  that  rulings  ought  not  to  be 
made,  further  than  is  absolutely  necessary,  upon  ques- 
tions not  fully  discussed. 

The  judgment  of  the  district  court  is  reversed. 

Robinson,  J.  (dissenting). — The  second  division  of 
the  answer  alleges  that  the  promissoiy  note  in  suit  was 
given  by  the  defendants  for  a  cornsheller  which  was 
sold  by  the  plaintiff  to  defendants ;  that,  as  a  part  of 
the  transaction,  the  sheller  was  warranted  to  operate 
well,  and  to  do  good  work,  with  a  horsepower  then 
owned  by  the  defendants;  that  the  sheller  delivered 
was  not  as  contracted  for ;  that  it  could  not  be  used  with 
the  horsepower  of  the  defendants,  nor  with  any  other 
power;  that  it  wholly  failed  to  comply  with  the  war- 
ranty; that  when  such  failure  was  ascertained  the 
sheller  was  returned  to  the  agent  of  the  plaintiff,  and 
has  never  since  that  time  been  in  the  custody  nor  under 
the  control  of  the  defendants.  Three  notes  were  given 
for  the  sheUer,  two  of  which  have  been  paid,  and  the 
third  is  the  one  in  suit.     The  evidence  as  to  the  war-^ 
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ranty,  and  the  breach  thereof,  and  the  return  of  the 
sheller,  fully  sustained  the  findings  of  the  jury,  and  on 
the  merits  of  the  case  the  defendants  should  succeed. 
If  the  judgment  of  the  district  court  is  reversed,  it 
must  be  on  purely  technical  grounds. 

The  defendants  made  no  attempt  to  show  that  the 
man  of  whom  they  purchased  (Luce)  was  in  fact  the 
agent  of  the  plaintiflE,  but  endeavored  to  show  that  he 
acted  as  such  in  making  the  sale.  The  evidence  as  to 
the  agency  of  Luce,  on  the  part  of  the  defendants,  is 
meager,  but,  in  my  judgment,  it  was  sufficient  to 
authorize  the  jury  to  find  that  in  what  he  said  and:  did 
to  effect  the  sale  he  claimed  to  act  as  the  agent  of  the 
plaintiff.  When  the  defendants  applied  to  him  for  a 
sheller,  he  informed  them  that  he  '^was  not  agent  for 
any  sheller  except  the  Sandusky  sheller.-^  ^  When  the 
notes  were  taken  for  the  sheUer,  Luce  took  them,  and 
told  the  defendants  it  was  '  'the  first  machine  he  had 
sold  for  that  company,  and  he  wanted  to  have  the  notes 
made  out  and  fix  the  business  up.^'  The  notes  were 
made  payable  to  the  plaintiff.  The  first  two  notes 
were  collected  by  Luce.  There  is  no  evidence  whicl^ 
shows,  or  tends  to  show,  that,  at  the  time  of  the  trans- 
action the  defendants  knew  that  Luce  was  not  the 
agent  of  the  plaintiff.  While  the  evidence  stated 
would  not  alone  be  sufficient  to  establish  an  agency  as 
against  the  plaintiff,  yet  the  defendants  were  justified 
in  believing  that  Luce  acted  as  agent  for  it.  That 
being  the  case,  when  the  plaintiff  seeks  to  enforce  the 
collection  of  the  note  with  knowledge  of  the  fact,  it 
brings  itself  within  the  rule  of  the  Ashbaugh  and 
Peterson  cases  cited  in  the  opinion  of  the  majority. 
The  plaintiff  is  a  party  to  the  note,  and  is  not  an  inno- 
cent holder.  That  is  the  well-established  rule,  which 
was  explicitly  recognized  in  the  Peterson  case.  The 
answer  pleads  a  failure  of  consideration,  and  the 
evidence  sustains  the  plea.     The  plaintiff  took  the  note 
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charged  with  knowledge  of  the  fact  that  it  was  without 
consideration,  and  the  defense  set  up  is  good  as  to  it, 
even  though  the  question  of  agency  be  eliminated  from 
the  case.  Aldrich  v.  StocJcwell,  9  Allen,  45.  But,  by 
seeking  to  enforce  the  collection  of  the  note  with  actual 
knowledge  of  the  facts,  the  plaintiff  ratified  the  acts  of 
Luce,  and  made  him  its  agent.  In  the  Ashhaugh  casCy 
44  Iowa,  420,  it  is  said  that  ^*the  general  rule  is  that 
the  act  of  the  agent  is  treated  throughout  as  if  it  were 
originally  authorized  by  the  principal,  for  the  ratifica- 
tion relates  back  to  the  time  of  the  inception  of  the 
transaction,  and  has  a  complete  retroactive  eflBcacy. 
Hence  \i  is,  if  the  agent  has  made  a  contract  without 
authority,  and  it  is  afterwards  ratified,  the  principal 
may  be  sued  thereon  in  the  same  manner  and  with  the 
same  effect  as  if  he  had  originally  given  the  authority.'' 
That  statement  of  the  law  is  fuUy  sustained  by  the 
authorities.  Mechem  on  Agency,  Sec.  178;.  Story  on 
Agency,  sees.  244,  250.  The  rule  was  applied  in  the 
Peterson  case,  52  Iowa,  420,  where  the  answer  was,  in 
legal  effect,  the  same  as  that  in  this  case ;  ratification 
not  being  pleaded;  the  allegations  of  the  answer  being^ 
that  the  agreement  was  made  with  the  principal, 
although  in  fact  it  was  made  by  one  who  acted  as  agent 
without  authority.  But,  even  if  it  would  have  been 
better  practice  to  plead  the  ratification,  the  failure  to 
do  so  was  not  material  in  this  case;  for  the  plaintiff 
knew  before  the  trial  commenced  that  the  agreement 
relied  upon  was  made  with  a  person  claimed  to  have 
acted  as  agent.  Section  2686  of  the  Code  provides  that 
^*  no  variance  between  the  allegations  in  the  pleading 
and  the  proof  is  to  be  deemed  material,  unless  it  has 
actually  misled  the  adverse  party  to  his  prejudice  in 
maintaining  his  action  or  defense  upon  the  merits.'' 
It  is  clear  that  there  was  no  prejudice  in  this  case. 
Moreover,  the  objection  that  there  was  a  variance  is 
not  raised  by  the  appellant,  and  it  nowhere  claims  that 
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it  was  necessary  to  plead  the  ratification  of  the  acts  of 
Luce  in  order  to  recover  upon  them.  It  may  be  that 
the  special  finding  as  to  the  agency  is  not  sustained  by 
the  evidence,  but  that  fact  is  not  material,  for  the 
reason  that  it  might  have  been  in  either  the  affirmative 
or  negative,  without  in  any  manner  affecting  the 
general  verdict,  for  the  reason  that  it  ignored  the  effect 
of  a  ratification  and  the  failure  of  consideration.  As  a 
general  rule,  to  which  this  case  is  no  exception,  a  party, 
in  order  to  succeed,  is  not  obliged  to  prove  all  he  has 
pleaded,  but  only  enough  to  establish  a  cause  of  action 
or  defense,  within  the  averments  of  his  pleading.  I 
do  not  understand  that  there  has  been  any  change  in 
the  defense  in  this  court.  The  defendants  have  not 
appeared,  relying,  perhaps,  upon  the  Ashbaugh  and 
Peterson  cases  as  affording  them  ample  protection. 
The  defense  interposed  in  the  district  court  was  a 
failure  of  consideration,  and  it  was  there  sustained.  I 
am  of  the  opinion  that  it  should  be  sustained  here. 
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Max  J.  Baehb,  Appellee,  v.  A.  A.  Clabk,  Appellant.       g  JiJ 

Sale:  purchase  from  bailee:  title.  Id  an  action  of  replevin  to 
reoover  certain  diamonds  it  appeared  that  the  defendant  was  an 
innocent  purchaser  thereof  for  value  from  one  B.,  who  represented 
that  he  was  the  owner  of  the  same,  but  who  in  fact  had  obtained  pos- 
session of  them  from  the  plaintiff  under  the  representation  that  he 
had  a  customer  for  {he  same,  and  was  permitted  to  take  them  from 
the  plaintifiTs  store  under  promise  that  he  would  return  with  the  dia- 
monds or  the  price  in  about  an  hour.  Heldf  that  the  defendant 
obtained  no  title  by  his  purchase,  and  that  the  plaintiff  was  entitled  to 
recover. 

Appeal  from  Pottawattamie  District  Court. — Hon.  A.  B.  • 

Thornell,  Judge. 

Monday,  Octobeb  5,  1891. 

(313) 
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Action  of  replevin  for  a  diamond  ring  and  a 
diamond  stud.  The  plaintiff  and  the  defendant  each 
claim  to  be  the  owner  of  said  property.  The  cause  was 
submitted  to  a  jury,  and,  the  jury  being  unable  to 
agree  upon  a  verdict,  by  agreement  of  the  parties  the 
issue  was  afterwards  submitted  to  the  court  without  a 
jury,  on  the  evidence  taken  by  the  short-hand  reporter 
at  the  jury  trial.  The  court,  upon  an  examination  of 
the  evidence,  found  for  the  plain tiflf.  The  defendant 
appeals. — Affirmed. 

Flicking er  Bros,,  for  appellant. 

Chas.  Ogden  and  Wright,  Baldmn  &  Haldane,  for 
appellee. 

RoTHROCK,  J. — I.  The  court  made  special  findings 
of  the  facts  which  it  was  thought  were  established  by 
the  evidence.  We  need  not  set  out  these  findings  in 
detail,  but  will  recite  such  as  are  deemed  material  to  a 
determination  of  the  rights  of  the  parties  upon  an 
appeal. 

The  plaintiflE  is  a  dealer  in  diamonds  at  the  city  of 
Omaha,  in  the  state  of  Nebraska.  In  the  month  of 
December,  1888,  one  J.  J.  Barker  made  his  appearance 
at  the  plaintiflE's  place  of  business,  and  represented  that 
he  had  a  customer  for  a  diamond  ring  and  stud,  and 
desired  to  examine  the  plaintiflE's  goods.  He  selected 
the  ring  and  stud  now  in  controversy,  and  the  plaintiff 
delivered  them  to  him  to  take  them-  and  show  them  to 
the  party  who  desired  to  make  the  purchase.  The  sum 
of  four  hundred  and  fifty  dollars  was  fixed  as  the  price 
of  the  diamonds,  and  Barker  was  to  return  them,  or 
return  with  the  price,  in  an  hour.  The  plaintiff  saw 
no  more  of  Barker  for  two  or  three  days,  when  he  suc- 
ceeded in  having  an  interview.  Barker  at  first  stated 
that  he  had  been  robbed  of  the  diamonds ;  said  he  had. 
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been  knocked  down  and  robbed,  and  called  attention  to 
certain  bruises  on  his  face  and  marks  on  his  fingers. 
The  plaintiff  threatened  to  have  Barker  arrested,  and 
then  he  stated  he  had  lost  the  diamonds  at  a  gambling 
house ;  and  afterwards  he  stated  that  they  were  in  pos- 
session of  the  defendant  Clark  at  Council  Bluffs.  It 
was  afterwards  ascertained  that  Barker,  after  obtaining 
possession  of  the  diamonds,  crossed  the  Missouri  river 
to  Council  Bluffs,  and  stopped  at  a  gambling  house 
kept  by  one  Carrigg.  While  there  he  was  in  urgent 
need  of  money,  and  Carrigg  advanced  money  to  him^ 
from  time  to  time,  and  took  and  held  the  diamonds  as 
security.  When  these  advancements  amounted  to  the 
sum  of  two  hundred  and  forty-seven  dollars  Carrigg 
refused  to  make  further  advancements,  and  he  and 
Barker  went  to  the  defendant  with  the  diamonds,  and 
sold  them  to  him  for  the  sum  of  two  hundred  and 
seventy-five  dollars,  and  Clark  paid  Carrigg,  the  keeper 
of  the  gambling  house,  the  sum  of  two  hundred  and 
forty-seven  dollars,  and  he  paid  Barker  the  balance,^ 
being  twenty-eight  dollars.  Barker  represented  to  the 
defendant  that  the  diamonds  belonged  to  him.  There 
are  other  facts  disclosed  in  evidence  as  to  efforts  made 
by  the  plaintiff  to  obtain  payment  for  the  property,  and 
offers  to  purchase  the  diamonds  from  Clark,  which  are 
of  no  importance  in  the  case.  The  plaintiff  did  no  act 
which  would  in  law  estop  him  from  asserting  any  claim 
he  may  have  had  at  any  time  to  recover  the  property 
from  Clark.  The  court  found  that  Clark  was  an  inno- 
cent purchaser  for  value,  and  we  are  inclined  to  think 
that  finding  was  correct. 

The  only  real  question  in  the  case  is  whether  Clark 
is  entitled  to  the  property  as  an  innocent  purchaser. 
Other  facts  might  be  stated  which  authorize  the  conclu- 
sion that  Barker  obtained  the  possession  of  the  goods  by 
fraudulent  representations,  but  enough  has  been  stated 
to  show  that  the  court  was  fully  authorized  in  finding 
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that  Barker  had  no  customer  for  valuable  diamonds. 
The  fact  that  he  did  not  return  in  an  hour,  but  repaired 
to  a  gambling  house,  and  pledged  the  diamonds  to  the 
keeper  of  the  house,  fully  warrants  the  finding  that  he 
obtained  possession  of  the  property  by  fraud,  jif  the 
plaintiff  had  sold  and  delivered  the  diamonds  to  Barker 
upon  these  representations,  and  Barker  had  resold  to 
the  defendant,  he  being  an  innocent  purchaser,  the 
plaintiff  could  not  maintain  this^  action.  jIt  is  well 
settled  that  when  goods  are  obtained  from  their  owner 
by  fraud,  and  the  facts  show  a  sale  to  the  party  guilty 
of  the  fraud,  an  innocent  purchaser  of  the  goods  from 
the  fraudulent  vendee  for  value,  and  without  notice 
of  the  fraud,  will  take  the  title.  The  true  inquiry  is, 
did  the  owner  intend  to  transfer  both  the  property  in 
and  possession  of  the  goods  to  the  person  guilty  of  the 
fraud!  If  he  did,  there  is  a  contract  of  sale,  however 
fraudulent  the  device,  and  the  property  passes,  and 
subsequent  innocent  purchasers  for  value  will  be  pro- 
tected. Bmvley  v.  Bigelow^  12  Pick.  312;  Perkins  v. 
Anderson  J  65  Iowa,  398;  1  Parsons  on  Contracts,. 
520.  And  see  Oswego  Starch  Co.  v.  Lendrumj  57  Iowa, 
573,  in  which  the  rule  announced  is  recognized,  but 
held  not  applicable  to  an  attaching  creditor  of  the 
fraudulent  vendee.  Bohitison  v.  Fogue,  86  Ala.  257;  5 
S.  Rep.  685;  Hutchinson  v.  Watkins,  17  Iowa,  475; 
Chicago  Dock  Co.  v.  Foster,  48  111.  507.  But  this  rule 
has  no  application  unless  there  is  an  actual  sale  of  the 
property  by  the  alleged  vendor,  jjf  one  delivers  prop- 
erty to  another  as  a  mere  bailee,  a  purchaser  from  the 
bailee  acquires  no  title,  however  innocent  he  may  be. 
He  has  no  more  right  to  assert  title  to  the  property 
than  if  it  had  been  stolen,  and  his  purchase  had  been 
from  the  thief.  The  principle  upon  which  this  dis- 
tinction rests  is  that  the  vendor  in  the  cases  last  sup- 
posed does  not  part  with  the  title  to  the  property,  nor 
does  he  have  any  such  intention,  and  the  fraudulent 
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possessor  of  the  property  can  convey  no  title  to  any 
third  person,  however  innocent;  for  no  property  has 
passed  from  himself  to  the  true  owner.  Benjamin  on 
Sales,  369;  Bohrbotighv.  Leopold,  4  S.  W.  Rep.  (Tex.) 
460;   Church  v.  Mellville,  21  Pac.  Kep.  (Or.)  387. 

It  is  very  plain  that  the  transaction  between  the 
plaintiff  and  Barker  did  not  pass  the  title  of  the  dia- 
monds to  Barker.  He  did  not  pretend  or  claim  that  he 
wanted  to  purchase  diamonds.  He  was  intrusted  with 
the  possession  of  them  merely  as  the  agent  of  the 
plaintiff;  and,  instead  of  returning  them,  he  embez- 
zled them  by  pawning  them  in  a  gambling  house,  and 
by  subsequently,  in  connection  with  the  keeper  of  the 
house,  selling  them  to  the  defendant.  The  authorities 
appear  to  be  uniform  that  in  such  case  the  purchaser 
from  a  mere  agent  or  bailee  acquires  no  title,  even 
though  he  pay  value  and  has  no  notice  of  the  embezzle* 
ment,  and  that  the  rule  icaveat  emptor  applies.  It  is  idle 
to  contend  that  Barker  did  not  have  the  criminal  intent 
to  embezzle  the  diamonds  when  he  obtained  possession 
of  them  from  the  plaintiff.  There  is  no  evidence  that 
he  had  any  friend  who  was  in  need  of  diamonds.  AU 
of  his  acts  subsequent  to  the  time  he  acquired  posses- 
sion indicate  that  his  purpose,  from  the  inception  of 
his  enterprise,  was  not  to  procure  a  purchaser  for  the 
property,  but  to  appropriate  it  to  his  own  use.  There 
are  no  other  questions  in  the  case  which  demand  con- 
sideration. 

The  judgment  of  the  district  court  is  affibmed. 


The  State  op  Iowa,  Appellee,  v.   Geo.  W.   Potts,. 

Appellant. 

1.      Perjury:  KVIDENCJB:. COMPETENCY:  ERROR  WITHOUT  PREJUDICE.      The^ 

defendant  was  indieted  for  the  crime  of  perjury  alleged  to  have  been 
committed  by  him  in  a  case  wherein  he  was  on  trial  for  the  crime  of 
reeeiying  a  bribe.    In  his  capacity  of  constable  the  defendant  had 
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seized  oeitain  intoxicating  liquors,  and  it  was  claimed  that  he.  and 
another  constable  acting  with  him,  agreed  with  the  owner  to  obtain 
the  release  of  the  liquors  in  consideration  of  the  payment  of  one 
hundred  dollars.  The  liquors  were  released  upon  the  recommenda- 
tion of  one  or  the  other  of  the  officers,  and  the  money,  it  was  alleged, 
^as  paid  to  the  constable  acting  with  the  defendant  in  bills  of  the 
denominations  of  fifty,  twenty  and  ten  dollars.  Before  the  payment 
of  the  money  the  bills  were  marked  by  the  owner  of  the  liquors,  and 
-a  memorandum  describing  the  bills,  and  the  marks  upon  them,  was 
made.  Within  a  few  hours  after  the  payment  both  officers  were 
arrested  and  searched,  and  a  fifty-dollar  bill  found  upon  the  defend- 
ant, and  bills  of  the  other  denominations  were  found  upon  the  other 
constable.  A  memorandum  of  the  bills  so  found  was  made  by  the 
justice  before  whom  the  constables  were  searched,  and  that  justice 
and  another  together  made  a  second  memorandum.  The  witnesses 
who  made  the  aboye  memoranda  testified  positively  to  the  corre- 
spondence of  the  same  with  the  money  found  upon  the  defendant, 
and  this  the  defendant,  testifying  in  his  own  behalf,  did  not  deny, 
but  claimed  that  the  bill  found  upon  him  had  been  received  from 
a  bank  some  days  prior  to  his  arrest.  Held,  that  while  the  memo- 
randa were  not  competent  as  original  evidence,  their  introduction 
could  not  have  been  prejudicial  to  the  defendant. 

"2.  Practice:  argument  to  jury:  misconduct  op  attorney:  error 
'  without  prejudice.  An  attorney  for  the  state  in  his  closing  argu- 
ment used  certain  bills  by  way  of  illustration,  apparently  in  reply  to 
some  claim  made  by  defendant's  attorney  in  regard  to  the  numbering 
on  the  bills.  Held,  that  as  the  action  and  argument  of  the  attorney 
did  not  relate  to  any  material  issue,  they  could  not  be  regarded  as 
sufficiently  prejudicial  to  warrant  a  reversal  of  the  judgment. 

3.     :  INSTRUCTIONS  TO  JURY.    Where  the  jury  are  instructed  that 

the  law  of  the  case  is  not  embodied  in  any  one  instruction,  and 
that  they  must  consider  and  construe  the  instructions  together,  the 
fact  that  the  law  in  regard  to  a  given  proposition  involved  in  the 
case  was  not  fully  stated  in  a  single  paragraph  will  not  be  deemed 
prejudicial. 

4.  New  Trial:  newly  discovered  bvidenob.  Anew  trial  will  not  be 
granted  in  a  criminal  case  because  of  the  affidavit  of  one  of  the  wit- 
nesses for  the  prosecution  that  he  was  mistaken  in  his  testimony 
given  upon  the  trial,  when  such  testimony  was  rebutted  by  witnesses 
testifying  in  behalf  of  the  defendant,  and  does  not  pertain  to  a 
material  issue  in  the  case. 

Appeal  from    Warren    District    Court, — ^Hon.   A.   W. 

Wilkinson,  Judge. 

Wednesday,  October  7, 1891. 
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The  defendant  was  convicted  of  the  crime  of 
perjury  and  adjudged  to  be  imprisoned  in  the  peni- 
tentiary  at  Ft.  Madison  at  hard  labor  for  a  term  of 
three  years.     He  appeals. — Affirmed. 

SpurrieVy  Coffin  d  Lowell  and  C.  C.  CoUj  for 
appellant. 

John  Y.  Stone,  Attorney  General,  for  the  State. 

EoBiNSON,  J. — The  alleged  perjury  of  the  defend- 
ant was  committed  in  a  case  in  which  he  was  on  trial 
ac<5used  of  the  crime  of  receiving  a  bribe.  It  is  claimed 
by  the  state  that  the  facts  in  regard  to  his  accepting  a 
bribe,  so  far  as  they  are  relevant  to  the  issues  in  this 
<5ase,  are  substantially  as  follows:  *^  On  the  fourth  day 
of  February,  1888,  the  defendant  was  a  constable  duly 
qualified  and  acting  in  and  for  Saylor  township,  in 
Polk  county.  On  that  day  he  had  in  his  possession  a 
quantity  of  intoxicating  liquors  alleged  to  be  of  the 
value  of  five  thousand  dollars,  which  were  owned  by 
John  Connelly.  The  defendant  had  seized  and  taken 
possession  of  the  liquors  by  virtue  of  a  search-warrant 
issued  on  the  information  of  one  West,  which  charged 
that  the  liquors  were  kept  for  sale  in  violation  of  law. 
Acting  with  another  constable  named  Hamilton,  he 
agreed,  for  the  consideration  of  one  hundred  dollars,  to 
procure  the  release  of  the  liquors  without  a  trial.  In 
order  to  procure  such  release,  the  defendant  had 
several  conferences  with  the  county  attorney  of  Polk 
county,  W.  W.  Phillips,  advising  him  that  there  was 
not  sufficient  evidence  to  justify  further  prosecution  of 
the  proceedings  against  the  liquors,  and  urging  that 
they  be  dismissed,  and  that  the  liquors  be  released.  The 
advice  of  the  defendant  was  taken,  the  proceedings  were 
dismissed,  and  the  liquors  were  released,  the  defendant 
And  Hamilton  receiving  one  hundred  dollars  for  their 
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part  in  the  transaction.  The  county  attorney  had  sus- 
pected the  integrity  of  the  officers,  and  the  negotiations 
between  them  and  Connelly  were  carried  on  with  his 
knowledge,  if  not  under  his  direction.  The  money  paid 
by  Connelly  was  marked,  and  included  one  fifty-dollar 
bill,  two  bills  for  twenty  dollars  each  and  one  for  ten 
dollars.  It  was  in  fact  paid  to  Hamilton.  Both  the  men 
were  arrested  and  searched  within  a  few  hours  after  the 
money  was  paid,  and  the  fifty-doUar  bill  was  found  on 
the  defendant,  and  the  other  bills  were  found  on  Ham- 
ilton. The  defendant  was  indicted  for  receiving  a  bribe, 
and  in  the  course  of  the  trial  voluntarily  offered  himself 
as  a  witness  in  his  own  behalf,  and,  after  being  duly 
sworn,  testified  in  substance  and  effect,  that  he  was  not 
in  the  office  of  the  county  attorney  on  the  day"  in 
question ;  that  he  had  no  conversation  with  the  county 
attorney  in  regard  to  dismissing  the '  search-warrant 
proceedings,  and  that  he  obtained  the  fifty-dollar  bill 
from  the  Capital  City  B^nk  on  the  twenty-fourth  or 
twenty-fifth  day  of  the  January  preceding  his  arrest. 
The  giving  of  that  testimony  constitutes  the  perjury  of 
which  the  defendant  was  convicted  in  the  district  court. 
I.  A  few  minutes  before  the  bills  were  paid  to 
Hamilton,  a  memorandum,  containing  a  brief  descrip- 
tion of  each,  was  prepared,  at  the  instance 
''  LTc^rcinf^:  of  Mr.  ConneUy,  and  signed  by  him  as  a 
without  preju-  meaus  of  identification.    The  justice  before 

whom  the  defendant  and  Hamilton  were 
searched  made  a  similar  memorandum  of  the  bills 
found,  and  that  justice  and  another  together  made  a 
third  memorandum  of  a  similar  character.  On  the 
trial  the  bills  were  not  introduced  in  evidence,  but  the 
memoranda  were,  and  of  that  appellant  complains.  It 
was  necessary  for  the  state,  in  order  to  establish  the 
guilt  of  the  defendant,  to  show  that  the  fifty-dollar  bill 
paid  by  Connelly  to  Hamilton  was  the  identical  fifty- 
dollar  bill  found  on  the  person  of  Potts.    It  is  con-^ 
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ceded  that  a  bill  of  that  denomination  was  found  on 
the  defendant;  therefore,  the  existence  of  the  bill  was 
not  in  issue.  The  defendant  states  that  it  would  be 
impossible  for  him  to  give  a  description  of  it ;  hence,  its 
numbers,  markings  and  contents  were  not  in  issue. 
Under  these  circumstances,  it  was  not  necessary  to 
introduce  the  bill  in  evidence.  It  was  only  necessary 
for  the  witnesses  to  be  able  to  state  that  the  bill  which 
they  examined,  and  of  which  they  wrote  or  saw  a 
description,  was  the  one  found  on  the  person  of  the 
defendant.  They  might  know  it  was  the  same  by  some 
pecuUarity  of  number  or  stain  or  puncture,  or  other 
means  which  satisfied  them  of  its  identity.  But  we  do 
not  understand  the  theory  on  which  the  memoranda 
were  received  in  evidence.  They  were  proper  as  a 
means  of  refreshing  the  recollections  of  the  witnesses 
who  made  them,  or  had  compared  them  with  the  bills 
they  described,  but  they  were  not  competent  as  origi- 
nal evidence.  Witnesses  testified  to  making  the  mem- 
orandum which  was  prepared  before  the  money  was 
paid  to  Hamilton,  and  to  comparing  it  with  the  bills 
found  on  Hamilton  and  the  defendant,  and  they  testi- 
fied positively  that  the  bills  were  the  same.  It  is  clear 
that  they  knew  them  to  be  the  same  in  part  because 
the  markings  on  the  biUs  were  the  same  as  those  indi-^ 
cated  in  the  memorandum.  The  memoranda  pre- 
pared by  the  justices  tended  to  show  that  the  bills 
found  on  the  constables  were  the  same  as  those  marked 
at  the  instance  of  ConneUy.  The  testimony  of  the 
witnesses  for  the  state  as  to  the  identity  of  the  bills 
was  direct  and  positive  before  the  memoranda  were 
introduced,  and  was  largely  based  upon  them.  The 
defendant  did  not  deny  that  the  bills  in  question  were 
of  the  description,  and  marked  as  claimed  on  the  part 
of  the  state,  but  only  insisted  that  the  bill  taken  from 
hJTn  had  been  paid  by  the  bank  named.  Under  these 
Vol.  83—21 
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circumstances,  the  introduction  in  evidence  of  the 
memoranda  could  not  have  been  prejudicial. 

II.  The  appellant  complains  of  the  action  of  the 
court  in  permitting  an  attorney  for  the  state,  in  his 
2.  PBAorioB:  up-    closing  argument,  to  use  certain  bills  by 

^f  miacon-    way  of  illustratiou.     The  correctness  of 

duot  of  attor- 

nev:  error       the  HiUng  of  the  courfc  IB  at  best  doubtful. 

dice.  But  it  appears  from  the  statements  made 

by  the  attorney  that  he  was  answering  some  claim 
made  by  an  attorney  for  the  defendant  in  regard  to  the 
numbering  on  the  bills.  What  that  claim  was,  or  what 
was  said  or  done  by  the  defendant's  attorney  in  support 
of  it,  is  not  shown  by  the  record.  The  acts  and  argu- 
ment complained  of  did  not  relate  to  any  material  issue 
in  the  case.  There  is  nothing  to  indicate  that  they 
might  have  been  prejudicial,  and  we  should  not  be  jus- 
tified in  disturbing  the  judgment  on  account  of  them. 

III.  Complaint  is  made  of  certain  portions  of  the 
charge  of  the  court.  We  think  the  jury  could  not  have 
8, .  instnic-    hceu  mislcd  because  the  law  in  regard  to  a 

tions  to  Jury,  gjyen  propositiou  was  not  fully  stated  in 
a  single  paragraph.  They  were  told  that  the  law  of  the 
case  was  not  embodied  in  any  one  instruction,  and  that 
they  must  consider  and  construe  them  all  together. 
We  think  they  were  not  prejudicial  to  the  defendant. 

IV.  During  the  trial  of  the  cause  the  defendant 
testified  that,  although  he  did  not  enter  the  office  of  the 

county  attorney  on  the  day  he  is  claimed 

4   Nbw  trial*  */  •*  w 

'  newly  dUoov-   to  have  douc  SO  to  sccure  a  dismissal  of 

ered  eyldenoe.  t  i 

the  search-warrant  proceedings,  he  went 
to  the  door,  and  looked  through  the  letter-hole  therein, 
and  saw  the  county  attorney  and  a  man  named  McCor- 
mick  at  the  table,  and  that  they  had  money  on  it.  The 
state  introduced  several  witnesses  in  rebuttal,  who  testi- 
fied that  a  person  looking  through  the  letter-hole  could 
not  have  seen  into  the  room  to  the  height  of  the  table, 
and  in  efEect  that  he  could  not  have  seen  money  on  the 
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table,  nor  the  faces  of  persons  seated  by  it.  In  support 
of  his  motion  for  a  new  trial  defendant  introduced  the 
aflBdavit  of  one  of  the  witnesses  who  had  so  testified, 
which  stated,  in  effect,  that  after  his  testimony  had 
been  given  he  examined  the  letter-hole,  and  found  that 
his  testimony  was  not  correct.  Other  affidavits  were 
introduced  which  tended  very  strongly  to  show  that  a 
person  looking  through  the  letter-hole  could  readily  see 
the  top  of  the  table,  and  the  faces  of  persons  sitting  in 
the  room.  On  the  trial  the  defendant  had  introduced 
witnesses  who  testified,  in  effect,  to  the  same  facts.  It 
will  thus  be  seen  that  the  defendant  asked  a  new  trial 
on  the  ground  of  newly  discovered  evidence,  the  most 
of  which  is  cumulative  in  its  nature,  and  all  of  which 
relates  to  a  collateral  matter,  and  not  to  material  issues. 
It  is  weU  settled  that  a  new  trial  cannot  be  granted  in  a 
criminal  case  on  that  ground.  State  v.  WTiitmer,  77 
Iowa,  560,  and  cases  therein  cited.  The  discovery  of  a 
mistake  in  the  testimony  of  a  witness  did  not  authorize 
a  new  trial  on  that  ground. 

We  discover  no  error  in  the  record  which  would 
authorize  us  to  disturb  the  judgment  of  the  district 
<50urt.     It  is,  therefore,  affirmed. 


J.  J.  SoHLAWiG,  Appellee,  v.  Mariana  De  Peyster  et  al,y 

AppeDants. 

1.  Origrinal  Notice:  substituted  service:  residence:  void  judg- 
ment. Where,  in  an  action  for  the  foreclosure  of  a  mortgage,  service 
of  the  original  notice  was  made  upon  the  defendant  mortgagor  by 
delivering  a  copy  thereof  to  his  wife  at  the  place  where  she  and  the 
defendant's  children  resided  in  this  state,  but  the  mortgagor  had 
about  eighteen  months  previously  gone  to  another  state,  intending  to 
make  his  home  there,  and  there  engaged  in  business,  built  a  house, 
shop,  and  other  buildings,  voted  at  elections,  sat  upon  juries  and  dis- 
charged other  duties  of  a  citizen,  but  did  not  remove  his  family  there 
for  several  years,  though  continually  intending  to  do  so,  and  visited 
them  in  this  state  at  long  intervals,  "heldf  that  a  decree  of  foreclosure 
based  upon  such  service  was  void  for  want  of  jurisdiction. 
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2.  Practice  in  Supreme  Court:  appeal:  review.  Where  a  cause  is 
pending  in  the  supreme  court  upon  the  appeal  of  one  of  the  parties 
thereto,  the  amount  of  the  judgment  therein  will  not  be  reviewed 
upon  the  complaint  of  one  who  has  not  appealed  therefrom. 

3.  Decree:  performance:  extension  op  time  on  appeal.  Where  in 
an  action  to  redeem  from  a  judicial  sale  the  plaintiff  was  awarded  the 
right  of  redemption  if  made  within  ninety  days  after  the  rendering  of 
the  decree,  but  redemption  within  such  time  was  prevented  by  the 
appeal  of  the  defendant  to  the  supreme  court,  htld,  that  the  plaintiff 
was  entitled  to  ninety  days  after  the  affirmance  of  the  judgment  in 
the  supreme  court  in  which  to  redeem. 

Appeal  from  Plymouth  District  Court. — Hon.  Scott  M. 

Ladd,  Judge. 

Wednesday,  October  7, 1891. 

Action  in  chancery  to  redeem  certain  lands  from 
a  mortgage  and  from  a  sheriff 's  sale  under  a  foreclosure 
of  the  mortgage  for  interest.  There  was  a  decree, 
upon  a  trial  on  the  merits,  granting  the  relief  prayed 
for  in  the  plaintiff 's  petition.  The  defendants  appeal. 
Affirmed. 

8,  M.  Marsh  and  T.  O.  Henderson^  for  appellants. 

0.  C.  Treadway  and  ArgOj  McJDuffie  <&  Argo,  for 
appellee. 

Beck,  C.  J. — ^I.  The  plaintiff  executed  a  mortgage 
to  the  defendant  De  Peyster  to  secure  the  payment  of 

six  hundred  dollars  and  interest  payable 

1.   O&IOINAL  *.       •' 

SSSSed"s«^  upon  maturity  of  certain  notes  given 
SSce^'id  therefor.  Upon  the  maturity  and  non- 
judgment.  payment  of  interest,  an  action  to  foreclose 
the  mortgage  was  instituted,  and  a  decree  of  foreclosure 
was  rendered,  and  a  sale  of  the  land  thereon  was  for 
the  amount  of  the  judgment  for  interest,  with  attor- 
ney's fees  and  costs.  The  plaintiff  seeks  in  this  action 
to  redeem  from  the  sale  and  mortgage,  basing  his 
right  on  the  ground,  among  others,  that  the  decree  of 
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foreclosure  is  void,  for  the  reason  that  the  original 
notice  in  the  case  was  not  served  upon  him  as  required 
by  law.  The  service  was  made  by  copy  delivered  to  a 
member  of  his  family  (his  wife)  at  his  alleged  usual 
place  of  residence  in  this  state.  The  plaintifE  alleges 
that  his  usual  place  of  residence  at  the  time  of  service 
was  in  the  Black  HiUs,  Dakota,  and  not  in  Iowa,  and 
insists,  therefore,  that  the  decree  is  void  for  want  of 
jurisdiction  of  his  person. 

II.     The    record    very  satisfactorily    shows    that 
about  eighteen  months  before  the  service  of  the  notice 
the  defendant,  who  then  lived  with  his  family  in  Sioux 
City,  went  to  the  Black  Hills,  intending  to  make  his 
home  there.     He  left  his  family  consisting  of  a  wife 
and  children,  in  Sioux  City,  intending  to  remove  them 
to  the  Black  Hills  as  soon  as  he  could  do  so.    He 
engaged  in  mining  and  other  business  in  the  Black 
Hills,  and  built  a  house,  shop  and  other  buildings 
there.     He  voted  at  the  elections  and  sat  upon  juries 
and  discharged  other  duties  of  a  citizen,  but  did  not 
remove  his  family  there,  though  continually  intending 
so  to  do.     He  visited  his  family  about  two  years  after 
he  went  to  the  Black  Hills,  and  repeated  the  visit  at 
long  intervals.     He  never  abandoned  his  purpose  of 
removing  his  family  to  Dakota.     He  seems  to  have 
done  no  act  indicating  that  he  regarded  Iowa  as  the 
place  of  his  residence.     We  think  that  actual  residence, 
with  the  purpose  and  intent  that  it  is  legal  and  shall  be 
permanent,  fixes  the  legal  residence  contemplated  by  the 
statute    providing  for  service    of  original  notices  of 
actions  by  a  copy  delivered  to  a  member  of  the  defend- 
ant's family  at  his  usual  place  of  residence,  without 
regard  to  the  place  of  residence  of  his  family.     We 
know  of  no  rule  which  fixes  absolutely  a  man's  resi- 
dence at  the  place  of  residence  of  his  wife  and  family. 
A  presumption  may  arise  that  his  residence  is  with  his 
family,  but  that  presumption   may  be  overcome  by 
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evidence  showing  the  fact  to  be  otherwise.  Such  pre- 
sumption is  in  this  way  overcome  by  the  evidence  in 
.this  case.  In  support  of  these  views,  see  the  following 
cases:  Cohen  v.  Daniels j  25  Iowa,  88;  Vanderpool  v. 
O^Hanlon,  53  Iowa,  246;  Ringgold  v.  Barley jb  Md.  186; 
Gilman  v.  Oilman^  52  Me.  165 ;  Hairston  v.  Hairston,  27 
Miss.  704.  Love  v.  Cherry^  24  Iowa,  204,  cited  by 
counsel  for  the  defendant,  is  not  in  conflict  with  our 
conclusions  in  this  case.  Because  of  absence  of  inten- 
tion to  make  the  residence  in  question  permanent,  and 
a  continual  purpose  to  return  to  a  prior  place  of  resi- 
dence, it  was  held  in  that  case  that  at  such  prior  place 
of  residence  service  of  notice  could  be  lawfully  made 
by  copy  upon  a  member  of  the  defendant's  family.  In 
this  case  there  was  a  fixed  and  constant  purpose  to 
remove  the  plaintiflE's  family  to  the  Black  Hills,  which 
was  all  the  time  regarded  by  him  as  the  permanent 
place  of  residence  and  home  of  the  plaintiff.  This  pur- 
pose was  never  relinquished  or  changed,  and  there  is 
no  evidence  showing  facts  in  conflict  therewith.  It  is 
our  conclusion  that  the  decree  of  foreclosure  is  void  for 
want  of  jurisdiction  of  the  person  of  plaintiff,  and  for 
this  reason  he  may  redeem  from  the  sale  and  mortgage. 

III.  Plaintiff  complains  of  the  amount  which  he 

is  required  by  the  decree  to  pay  in  order  to  make  the 

a.  practicb  in      redemption.    We  think  the  evidence  well 

coSrt^appeai:   supports  the  corrcctucss  of  the  decree  in 
review.  ^j^-^  p^^aj.^      Besidcs,  as  the  plaintiff  did 

not  appeal,  he  is  not  in  a  condition  to  complain  of  the 
decree,  and  ask  that  it  be  reversed  or  changed  in  this 
court. 

IV.  By  the  decree  of  the  court  below  the  plaintiff 
had  ninety  days  from  the  rendition  thereof  in  which  to 

make  redemption.  That  time  has  expired 
extens^n^of '  P^^^ding  the  appeal  which  prevented  per- 
time  on  ap-      formauce  by  the  plaintiff.     The  time  for 

I'edemption   ought   to   be   extended   for 
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ninety  days  after  the  entering  of  final  decree  and  judg- 
ment upon  this  appeal.  The  decree  of  the  district 
court  is  affirmed,  with  the  modification  just  suggested, 
that  the  plaintiflE  have  ninety  days  in  which  to  redeem. 
A  decree  to  that  eflfect  wiU  be  entered  in  this  court. 
Affirmed. 


John  H.  Mobeis,  Appellee,  v.  H.  B.  Gbiffin,  ss  32? 

AppeUant.  ^  *^ 


FartnerBhip :  accounting:  compensation  of  partner  for  services  to 
THE  FIRM.  The  plaintiff  and  the  defendant  being  engaged  as  copart- 
ners in  the  business  of  selling  agricultural  implements,  the  plaintiff 
entered  the  employment  of  another  firm,  on  a  salary,  to  which  he  gave 
his  entire  time,  save  about  three  months  of  the  year,  which  he  devoted 
to  the  business  of  the  partnership.  The  plaintiff 's  salary  was  not  con- 
tributed to  the  firm,  but  it  was  agreed,  in  contemplation  that  the 
plaintiff's  employment  would  be  for  but  one  year,  that  the  defendant 
should  give  his  entire  time  to  the  firm  business  without  compensation. 
Without  furtlier  agreement  the  business  of  the  firm  was  continued  for 
more  than  eleven  years,  during  which  time  the  plaintiff  continued  his 
outside  employment,  ffeld,  upon  an  accounting  between  the  partners 
that  the  defendant  was  entitled  to  have  the  reasonable  value  of  his 
services  for  nine  months  of  each  year,  during  the  years  of  the  plain- 
tiff's  outside  employment,  credited  against  his  indebtedness  to  th^ 
firm. 

Appeal  from  Jackson  District  Court. — ^Hon.  A.  Howat, 

Judge. 

Thubsdat,  October  8,  1891. 

Action  in  equity  to  wind  up  a  partnership  between 
the  plaintijBf  and  the  defendant  under  the  firm-name  of 
Morris  &  Griffin,  and  for  an  accounting  between  the 
partners.  The  case  was  tried  to  the  court,  and  a  decree 
entered  finding  that  the  plaintiff  is  indebted  to  the  firm 
in  the  sum  of  four  hundred  and  fifty-eight  dollars  and 
seventy-four  cents,  after  receiving  all  credits,  and  that 
the  defendant  is  indebted  to  the  finn  in  the  sum  of  f our- 
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teen  thousand,  five  hundred  and  eighty-nine  dollars  and 
twenty-five  cents,  after  receiving  all  credits.  Judgment 
was  entered  accordingly,  from  which  the  defendant 
appeals. — Modified  and  affirmed, 

D.  A.  Fletcher,  D.  A.  Wynkoop  and  L.  A,  Ellis, 
for  appellant. 

G.  L.  Johnson  and  Bills  &  Haas,  for  appellee. 

Given,  J. — I.  In  1868  these  parties  entered  into  a 
copartnership  in  buying  and  selling  agricultural  imple- 
ments at  Maquoketa,  Iowa,  which  continued  till  the 
commencement  of  this  suit.  May  17,  1888.  Prior  to 
forming  this  partnership  the  plaintiff  was  engaged  in 
selling  implements  on  commission  at  Maquoketa,  and 
the  defendant  was  farming.  For  the  first  eleven  years 
and  some  months  of  the  partnership  the  plaintiff  was  in 
the  employment  of  D.  M.  Osborn  &  Co.,  of  Cleveland, 
Ohio,  as  a  salesman,  at  a  salary  of  fifteen  hundred  dol- 
lars per  year  for  the  first  three  months  of  his  employ- 
ment, and  eighteen  hundred  dollars  a  year  for  the 
remainder  of  the  time.  This  employment  required  his 
entire  time  and  absence  from  Maquoketa,  except  for 
about  three  months  in  each  year,  which  months  he 
devoted  to  assisting  the  defendant  in  the  business  of 
the  partnership.  The  affairs  of  the  partnership  were 
managed  and  controlled  by  the  defendant  during  these 
eleven  years,  he  giving  his  entire  time  to  the  business. 
No  books  of  accounts  were  kept  during  the  first  several 
years  of  the  partnership,  and  the  books  thereafter  kept 
do  not  show  the  true  state  of  the  accounts  between  the 
partners ;  very  many  items  being  erroneously  or  indefi- 
nitely entered,  and  many  others  entirely  omitted.  Each 
party  has  caused  the  accounts  to  be  examined  by 
persons  claimed  to  be  competent  accountants,  and 
exhibits  schedules  which  he  claims  present  the  true 
state  of  the  accounts.    If  the  case  had  been  referred. 


Oct.  1891]  MoEBis  V.  Griffin.  329 

and  was  for  hearing  on  exceptions  to  the  report,  the 
investigation  would  be  much  simplified,  and  the  result 
more  satisfactory.  There  being  no  such  report,  and  no 
finding  of  facts  by  the  court,  we  have  found  it  necessary 
to  investigate  the  entire  accounts  as  claimed  in  these 
schedules.  While  there  is  no  contention  as  to  many 
items,  the  number  disputed  is  so  numerous  that  it  would 
be  impracticable,  within  the  limits  of  an  opinion,  to 
give  our  reasons  for  allowing  or  disallowing  each. 
While  we  have  examined  each  item  with  care,  it  will  be 
sufficient  that  we  state,  in  general  terms,  the  result  of 
our  examination.  We  realize  that  out  of  this  chaos 
it  is  impossible  to  reach  the  exact  state  of  the  accounts, 
but,  as  this  results  from  the  neglect  of  the  parti<^  in  not 
keeping  proper  accounts,  they  must  be  contented  with 
the  best  results  attainable  from  the  data  furnished. 

-%  II.  In  the  absence  of  a  report  by  the  referee,  or  of 
findings  of  facts  by  the  court,  we  have  taken  the  sched- 
ules presented  by  each  party  as  the  basis  of  our  investi- 
gation. Upon  investigating  each  disputed  item  in  the 
schedules,  and  allowing  or  disallowing  the  same,  we 
reach  results  substantially  the  same  as  those  announced 
in  the  decree ;  that  is,  that  the  plaintiff  is  indebted  to 
the  firm  in  the  sum  of  four  hundred  and  fifty-eight  dol- 
lars and  seventy-four  cents,  after  receiving  all  credits  to 
which  he  is  entitled,  and  that  the  defendant  is  indebted 
to  the  firm,  after  receiving  all  credits,  in  the  sum  of 
fourteen  thousand,  five  hundred  and  eighty-nine  dollars 
and  twenty-five  cents,  subject  only  to  the  question  of 
his  right  to  be  further  credited  on  account  of  services 
for  managing  the  business  of  the  firm. 

III.  The  defendant  claims  to  be  entitled  to  one 
thousand  dollars  per  year  for  the  first  eleven  years  and 
seven  months  of  the  partnership  for  services  in  man- 
aging the  business  of  the  firm.  In  view  of  the  import- 
ance and  nature  of  this  claim  we  deem  it  necessary  to 
notice  it  specifically,  and  we  now  inquire  whether  the 
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defendant  is  entitled  to  credit  upon  the  amount  we  have 
found  against  him  on  this  account.  The  plaintiflE 
claims  that  the  contract  of  copartnership  was  made  in 
view  of  his  employment  with  Osborn  &  Co.,  and  that 
one  of  the  conditions  was  that  the  defendant  would 
give  his  time  to  the  business  of  the  firm  without  charge, 
in  consideration  of  the  business  that  the  plaintiff  had 
theretofore  established  at  Maquoketa.  The  plaintiff 
and  one  witness  so  testified,  and  the  defendant  testified 
that  no  such  agreement  was  made.  We  are  satisfied 
from  the  testimony  that  the  partnership  was  contracted 
and  transacting  business  prior  to  the  time  when  the 
plaintiff  entered  the  employment  of  Osborn  &  Co.,  in 
June,  1868.  The  weight  of  the  testimony  is  in  favor  of 
the  conclusion,  however,  that,  at  the  time  the  plaintiff 
entered  the  services  of  Osborn  &  Co.  (which  was  only 
for  one  year),  it  was  agreed  that  the  defendant  should 
serve  the  firm  without  charge  for  that  year.  We  are 
clearly  of  the  opinion  that  it  was  not  understood  that 
that  agreement  should  extend  beyond  the  year  for 
which  the  plaintiff  had  accepted  employment  with 
Osborn  &  Co.  There  was  no  reason  for  such  an  agree- 
ment extending  over  the  eleven  years,  and  certainly 
nothing  was  said  or  done  to  warrant  the  conclusion  that 
it  was  so  agreed.  The  rule  is  that,  if  an  agreement 
that  a  partner  shall  be  paid  for  his  services  can  be  fairly 
and  justly  implied  from  the  course  of  business  between 
the  copartners,  he  is  entitled  to  recover.  Letn  v. 
Karrick,  13  Iowa,  344;  Sears  v.  MwnsoUj  23  Iowa,  389^ 
Boardman  v.  Close^  44  Iowa,  428.  We  are  in  no  doubt^ 
from  the  course  of  business  between  the  copartners, 
that  it  was  understood  and  intended,  when  the  plaintiff 
remained  with  Osborn  &  Co.  after  the  first  year,  that 
the  defendant  should  be  compensated  to  the  extent  of 
the  reasonable  value  of  his  sei'vices  to  the  partnership 
over  those  rendered  by  the  plaintiff.  It  would  certainly 
be  unreasonable  that  the  parties  expected  the  defendant 
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to  render  these  years  of  service  without  any  compensa- 
tion. It  appears  that  the  plaintiff  contributed  from 
time  to  time  from  his  salary  with  Osborn  &  Co.  to  the 
capital  of  the  firm,  and  it  is  urged,  therefore,  that  this 
shows  that  the  defendant  was  not  to  be  allowed  for  his 
time.  It  does  show  that  the  plaintiff's  salary  was  not 
to  go  into  the  firm  as  against  defendant's  time,  but 
certainly  does  not  tend  to  show  that  the  defendant  was 
not  to  be  compensated. 

The  plaintiff  contends  that  the  services  rendered 
were  valueless,,  and  seeks  to  charge  upon  the  defendant 
the  entire  responsibility  for  the  confusion  into  which 
the  accounts  have  fallen  for  want  of  proper  books.  This 
responsibility  is  not  entirely  with  the  defendant.  The 
plaintiff  was  a  frequent  visitor  at  his  home,  and  spent 
at  least  three  months  of  each  year  there  looking  after 
the  business,  and  does  not  seem  to  have  been  any  more 
efficient  in  bookkeeping  than  the  defendant.  Both 
were  undoubtedly  negligent  in  the  management  of  their 
business,  the  defendant,  however,  in  a  larger  degree. 
While  the  defendant  seems  to  have  been  inefficient  in 
causing  correct  accounts  to  be  kept,  he  was  quite  suc- 
cessful in  building  up  a  large  business  with  the  assist- 
ance^ of  the  plaintiff.  The  defendant  testifies  that  his 
services  were  worth  at  least  one  thousand  dollars  per 
year,  and  this  stands  undenied,  except  as  it  is  disputed 
by  the  nature  of  his  services.  We  reach  the  conclusion 
that  the  defendant  is  entitled  to  no  compensation  from 
June,  1868,  till  June,  1869,  because  of  the  agreement, 
and  that  from  the  facts  we  imply  an  agreement  that  he 
should  have  reasonable  compensation  for  the  remainder 
of  the  time  that  the  plaintiff  remained  in  the  employ- 
ment of  Osborn  &  Co.  The  plaintiff  devoted  three 
months  of  each  year  to  the  business  of  the  firm,  thereby 
equalizing  the  services  of  defendant  for  the  same  period. 
It  follows  that  the  defendant  should  only  be  allowed 
compensation  for  the  nine  months  in  each  year,  which; 


^ 


83    332 
83    751 


s. 


332  Weight  v.  Dickey  Co.  [83  Iowa 

at  the  rate  of  one  thousand  dollars  per  year,  is  seven 
hundred  and  fifty  dollars.  It  is  not  clear  just  when  the 
plaintiff  quit  the  employment  of  Osborn  &  Co.,  and 
■commenced  rendering  continued  services  to  the  firm  of 
Morris  &  GriflBn,  but  it  is  evident  that  it  was  no 
earlier  than  June,  1879.  We  reach  the  conclusion  that, 
in  addition  to  the  credits  given  to  the  defendant  in  the 
result  already  found,  he  should  be  credited  with  ten 
years'  services,  at  seven  hundred  and  fifty  dollars  per 
year,  or  seventy-five  hundred  dollars,  leaving  his 
indebtedness  to  the  firm  of  Morris  &  Griffin, .  seven 
thousand  and  eighty-nine  dollars  and  twenty-five  cents, 
instead  of  fourteen  thousand,  five  hundred  and  eighty- 
nine  dollars  and  twenty-five  cents,  as  found  in  the 
decree. 

The  decree  being  in  other  respects  correct,  the  case 
is  remanded  for  the  entering  of  a  decree  in  conformity 
of  this  opinion.     Modified  and  affikmed. 


J.  W.  Wright,  Appellee,  v.   E.  M.  Dickey  Co., 

Appellant,  and  Sibley  Loaning  Company, 

Intervener,  Appellee. 

Mortgagre  on  Growingr  Crops:  sale:  purchaser  charged  wrrn 
NOTICE  AFTER  HARVEST.  The  rccord  of  a  mortgage  upon  crops  to  be 
raised  by  a  person  named  upon  certain  described  premises,  is  notice 
of  such  lien  upon  said  property  after  the  crops  have  been  harvested 
and  carried  to  market,  as  against  a  purchaser  of  the  same  upon  the 
market  in  good  faith. 

Appeal  from   Lyon    District    Court.  —  Hon.    Q-.    W. 

Wakefield,  Judge. 

Fkiday,  October  9,  1891. 

One  Irwin  was  the  tenant  of,  and  raised  wheat  on 
the  land  of,  the  plaintiff  Wright  during  the  year  1888, 
on  which  the  law  gave  to  Wright  a  lien  for  his  rental. 
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February  15, 1888,  Irwin  gave  to  the  intervener  a  mort- 
gage on  the  crops  thus  raised,  and  the  description  in 
the  mortgage  is:  '^All  crops  raised  this  year  on  the 
eighty  acres  I  rent  on  the  southeast  quarter  of  section 
21,  township  99,  range  43;  also,  all  crops  I  raise  on 
the  northeast  quarter  of  28  —  99  —  43,  —  altogether 
about  one  hundred  and  sixty  acres."  In  October, 
1888,  after  the  wheat  was  threshed,  it  was  sold  on  the 
market  by  Irwin  to  the  E.  M.  Dickey  Co.,  for  which  a 
full  price  was  paid,  and  without  any  knowledge  of  a 
hen  thereon,  except  such  as  was  imparted  by  the  record 
of  the  mortgage  to  the  intervener,  which  was  filed 
February  16,  1888.  Wright  brings  this  action  against 
the  E.  M.  Dickey  Co.,  to  recover  the  value  of  the  wheat 
because  of  his  landlord's  lien.  The  defendant,  the 
E.  M.  Dickey  Co.,  and  the  intervener,  the  Sibley  Loan- 
ing Company,  unite  in  resisting  the  claim  of  the  plain- 
iff;  and  the  intervener  further  claims  of  the  E.  Mr. 
Dickey  Co.  the  value  of  the  wheat  by  virtue  of  its 
mortgage,  which  the  E.  M.  Dickey  Co.  resists,  undet 
the  plea  of  its  purchase  in  open  market,  in  good  faith, 
and  "with  no  actual  knowledge  of  the  mortgage  lien. 
The  district  court  gave  judgment  for  the  intervener 
against  both  the  plaintiflE  and  the  defendant.  The 
defendant  company  alone  appeals. — Affirmed. 


J.  D.  F.  Smithy  for  appellant. 
0.  J.  Clarky  for  appellee. 


N. 


Gkangek,  J, — ^Inasmuch  as  the  E.  M.  Dickey  Com- 
pany has  alone  appealed,  the  controversy  here  is  only 
as  to  the  validity  of  the  judgment  in  favor  of  the  inter- 
vener against  the  E.  M.  Dickey  Co.  The  point  is  some- 
what argued  as  to  the  sufficiency  of  the  description  in 
the  mortgage  to  impart  constructive  notice;  but,  as  the 
ai^ument  of  the  appellant  practically  concedes  that 
the  description  is  sufficient  ^'had  the  grain  been  upon 
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the  ground  on  which  it  had  been  raised"  we  are  only 
to  determine  its  suflBciency  to  impart  notice  after  the 
grain  had  been  harvested,  threshed  and  put  upon  the 
market. 

The  query  we  are  expected  to  meet  will  be  better 
understood  by  the  following,  from  the  appellant^s 
argument:  ^*For  this  court  to  sustain  a  rule  of  law 
that  will  permit  a  party  to  change  entirely  the  identity 
of  the  property,  and  say  that  the  purchaser  in  good 
faith,  and  for  a  valuable  consideration,  is  bound 
thereby,  seems  to  us  to  be  a  complete  setting  aside  of 
the  law  which  provides  that  a  conveyance  of  personal 
property  without  change  of  possession,  or  where  the 
vendor  retains  possession,  shall  be  of  no  effect  and 
validity  without  the  execution  and  recording  of  an 
instrument  conveying  the  same.''  All  persons  were 
required  to  take  notice  of  the  mortgage  made  by  Irwin 
to  the  intervener  before  the  crop  was  severed  from  the 
ground,  for  the  mortgage  then  came  within  the  rule 
that,  *  *  in  order  to  charge  third  persons  with  construc- 
tive notice  of  a  chattel  mortgage,  the  description  as 
contained  in  the  mortgage  must  direct  the  mind  to  the 
evidence  whereby  the  precise  thing  conveyed  may  be 
ascertained.''  The  query  then  is,  how  much  less  did 
the  mortgage  do  in  that  respect  after  the  grain  was 
threshed  and  offered  on  the  market!  or,  how  much  less 
would  such  a  mortgage  enable  one  to  identify  the  par- 
ticular grain  after  it  was  threshed,  than  it  would  if  the 
mortgage  had  been  given  on  the  grain  after  it  was 
threshed  and  in  the  bin,  describing  it  as  wheat  in  a  par- 
ticular bin  on  certain  premises!  Stress  is  placed  on 
the  fact  that  this  grain  was  offered  in  open  market  in 
town.  Now,  the  buyer  on  the  market  knew  Irwin's 
grain  while  growing  was  mortgaged,  and  that  the  mort- 
gage continued  unsatisfied  upon  the  record;  and  we 
think  such  a  mortgage  just  as  effectually  directs  the 
mind  to  evidence  whereby  a  buyer  in  open  market  may 
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know  the  identity  of  the  grain,  as  if  the  grain  was 
mortgaged  after  it  was  threshed,  and  then  placed  upon 
the  market.  It  is  true  that  in  either  case  the  identifi- 
cation is  difficult,  and  legislation  in  this  respect  might 
serve  a  useful  purpose ;  but  we  are  not  prepared  to  say 
that  the  difficulties  are  such  that  such  mortgages  as  to 
third  persons  without  actual  notice  are  void,  and  such 
ifl  the  effect  of  the  rule,  as  claimed.  As  we  have  said, 
the  record  was  notice  that  the  grain  grown  by  Irwin  on 
certain  land  was  mortgaged.  Irwin  offered  the  grain 
for  sale.  This  knowledge  from  the  record  was  sufficient 
to  put  a  purchaser  on  inquiry,  and  to  our  minds  an 
inquiry  would  have  disclosed  the  actual  condition  of 
the  grain.  The  changed  condition  of  the  property,  by 
being  severed  from  the  ground,  and  placed  upon  the 
market,  does  not,  when  viewed  in  the  light  of  its  prac- 
tical effect,  necessitate  a  change  of  the  rule.  A  consid- 
eration of  the  question  will  lead  to  a  conclusion  that 
the  same  practical  difficulties  lie  in  the  way  of  an 
incumbrance  on  threshed  grain,  stock  and  products  of 
a  farm  when  taken  therefrom  to  market  places  for  sale. 
The  ruling  of  the  district  court  is  in  harmony  with  the 
general  rule,  long  observed  in  this  state,  and  we  see  no 
reason  now  to  depart  froin  it,  even  though  other  courts, 
under  statutes  quite  similar,  have  held  differently. 
The  judgment  is  affibmed. 


H.    Norton,  Appellant,  v.   Wilson  Lumpkin  et  al.f 

Appellees. . 

Sale:  bona  fide  purchaser:  xtnrecorded  mortgaoe:  notiob:  fraud. 
The  defendant  L.  having  executed  and  delivered  a  mortgage  upon  his 
stock  of  lumber  to  the  plaintiff^  and  being  insolvent,  and  unable  to 
pay  an  indebtedness  to  the  defendant  W.  of  less  than  ona-half  the 
value  of  his  stock,  made  to  W.  a  bill  of  sale  of  said  stock,  for  which 
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W.  gave  his  notes  to  L.  in  the  sum  of  forty-five  hundred  dollars.  The 
plaintiff's  mortgage  was  not  recorded,  and  W.  took  the  bill  of  sale 
without  actual  notice  thereof.  The  transaction  between  L.  and  W. 
was  hastily  consummated,  no  invoice  of  the  property  being  taken 
before  the  purchase,  and  W.,  without  knowing  the  value  of  the  prop- 
erty, gave  his  notes  therefor  to  L.  for  several  hundred  dollars  more 
than  it  was  worth,  and  accepted  the  bill  of  sale  without  reading  it. 
W.,  as  county  treasurer,  however,  was  in  immediate  need  of  money  to 
enable  him  to  make  his  settlement  with  the  board  of  supervisors,  and 
had  an  agreement  with  L.  that  the  property  should  be  invoiced,  and 
that  any  deficiency  in  value  should  be  credited  on  the  notes.  After 
receiving  the  bill  of  sale  W.  obtained  a  loan  at  a  bank  of  the  size  of 
one  of  the  notes  given  to  L.,  depositing  the  bill  of  sale  as  security 
therefor,  and  L.  turned  over  to  the  bank  the  other  note  given  by  W., 
to  apply  upon  L.'s  indebtedness  to  the  bank.  At  the  time  of  this 
transaction  one  of  the  officers  of  the  bank  knew  of  the  mortgage  to  the 
plaintiff,  but  was  told  that  he  had  waived  it  in  order  that  the  sale 
might  be  made,  and  another  of  its  officers  had  known  of  it,  but  had 
forgotten  it.  Held,  that  W.  was  entitled  to  protection  as  an  innocent 
purchaser  as  against  the  plaintiff's  mortgage  to  the  full  amount  of 
the  consideration  given  though  he  acquired  notice  of  said  mortgage 
before  the  notes  aforesaid  were  paid,  and  that  the  bank's  title  to  the 
notes  were  not  subject  to  attack  jyj  the  plaintiff. 

Appeal  from  Webster   District    Court. — Hon.    S.    M* 

Weaver,  Judge.  i 

Friday,  October  9,  1891. 

Action  in  equity  to  recover  the  amount  due  on  two 
promissory  notes,  for  the  foreclosure  of  a  chattel  mort- 
gage, and  for  general  equitable  relief.  There  was  a 
hearing  on  the  merits,  and  a  judgment  in  favor  of  the 
plaintiff  for  a  part  only  of  the  relief  demanded.  He 
appeals. — Affirmed. 

John  F.  Duncomhe,  M.  D.  O^Connell  and  John 
Doud,  Jr.,  for  appellant. 

B.  M.  Wright,  for  appellees. 

EoBiNSON,  J. — The  defendant  Lumpkin,  for  several 
years  prior  to  January,  1888,  owned  and  carried  on  at 
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Ft.  Dodge  a  lumber  yard.  In  January,  1883,  he  bor- 
rowed of  the  plaintiff  the  sum  of  forty-five  hundred 
dollars,  and  to  secure  its  payment  executed  a  chattel 
mortgage  on  his  stock  of  lumber.  Some  payments 
were  made  on  the  loan,  and  it  was  renewed  from  time 
to  time,  and  new  mortgages  given  as  security.  In 
January,  1887,  the  loan  was  again  renewed,  and  the 
notes  in  suit,  one  of  which  was  for  one  thousand  dollars, 
payable  on  the  first  day  of  November,  1887,  and  the 
other  for  twenty-five  hundred  dollars,  payable  on  the 
twenty-fourth  day  of  January,  1888,  each  bearing  inter- 
est at  the  rate  of  ten  per  cent,  per  annum,  were  given 
to  secure  the  payment  of  these  notes.  A  mortgage 
was  executed,  but  it  was  not  satisfactory  to  the  plaintiff, 
who  returned  it,  and  received  in  exchange  the  one 
involved  in  this  action.  It  was  executed  on  the 
sixteenth  day  of  July,  1887,  and  was  upon  the 
entire  stock  of  lumber,  sash,  doors,  building-paper, 
screen  doors  and  fence  posts,  which  composed  the 
stock  of  the  mortgagor.  That  mortgage  was  not 
recorded  until  the  twenty-fourth  day  of  January,  1888, 
and  none  of  the  mortgages  preceding  it  were  ever 
recorded.  Payments  amounting  to  three  hundred  and 
nineteen  dollars  and  twonty-one  cents  have  been  made 
on  the  notes.  On  the  fifth  day  of  January,  1888, 
Lumpkin  gave  to  the  defendant,  D.  A.  Weller,  a  bill  of 
sale  conveying  the  mortgaged  property,  a  safe,  scales 
and  office  furniture.  The  consideration  named  in  the 
bill  of  sale  was  four  thousand  dollars.  Two  notes  were 
given  for  it  by  Weller  to  Lumpkin,  one  of  which  was 
for  seventeen  hundred  dollars  and  the  other  for  twenty- 
three  hundred  dollars. 

It  is  claimed  by  the  plaintiff,  in  effect  and  sub- 
stance, that  the  alleged  sale  from  Lumpkin  to  WeUer 
was  not  in  good  faith,  but  was  fraudulent;  that,  before 
payment  for  the  property  was  made,  WeUer  had  actual 
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notice  of  the  mortgage  of  the  plaintiff ;  that,  when  the 
sale  was  made,  Weller  had  actual  knowledge  of  the 
mortgage  of  the  plaintiff;  that,  if  he  did  not  have 
actual  notice,'  he  had  knowledge  of  such  facts  as  that 
he  was  chargeable  with  notice ;  that  his  agents  in  the 
transaction  had  actual  knowledge  of  the  mortgage,  and, 
therefore,  that  he  had  constructive  notice ;  and  that  the 
transaction  was  really  for  the  benefit  of  the  intervener, 
which  knew  at  the  time  it  took  place,  through  its 
officers,  of  the  existence  of  the  mortgage.  The  district 
court  rendered  judgment  in  favor  of  the  plaintiff  and 
against  Lumpkin  for  thirty-eight  hundred  and  ninety- 
one  dollars  and  sixty  cents,  but  on  the  question 
of  priority  of  liens  found  in  favor  of  Weller  and  the 
bank,  the  latter  having  intervened  in  the  action. 

Weller  was  treasurer  of  Webster  county  during  the 
term  of  two  years,  which  ended  in  January,  1888;  and 
Blanden,  the  president,  and  Scott,  the  cashier,  of 
intervener,  were  sureties  on  his  official  bond.  During 
the  year  1887,  Lumpkin  had  borrowed  of  Weller  various 
sums  of  money,  and  in  the  latter  part  of  December  of 
that  year,  and  until  the  bill  of  sale  and  notes  in  con- 
troversy were  given,  in  1888,  owed  him  seventeen 
hundred  dollars.  Both  Weller  and  Lumpkin  were 
insolvent  at  the  time.  Weller  could  not  make  his  final 
settlement  with  the  board  of  supervisors  without  the 
money  which  Lumpkin  was  owing  him,  and  he  made 
frequent  demands  for  it,  but  Lumpkin  was  unable  to 
pay  it.  At  length  it  was  arranged  that  Lumpkin 
should  sell  the  lumber  yard  to  Weller,  and  that  the 
latter  should  give  his  notes  therefor ;  that  one  of  the 
notes  should  be  for  the  sum  of  seventeen  hundred 
dollars,  and  the  other  for  the  sum  of  twenty-three 
hundred  dollars ;  but  that  an  invoice  of  stock  should  be 
taken,  and,  if  its  value  was  found  to  be  less  than  four 
thousand  dollars,  then  that  a  credit  for  the  deficiency 
should  be  given  on  the  large  note.    The  sale  was  made 
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and  the  notes  were  given  pursuant  to  the  agreement. 
The  seventeen-hundred-doUar  note  was  presented  to  the 
intervener  for  discount,  but,  as  Lumpkin  was  then 
owing  it  a  large  amount,  Weller  gave  a  new  note  in 
heu  of  it,  which  was  made  payable  to  the  intervener. 
The  amount  of  the  note  was  placed  to  the  credit  of 
WeUer,  and  the  bill  of  sale  was  left  as  security  for  the 
payment  of  the  note.  Lumpkin  turned  the  twenty- 
three-hundred-dollar  note  over  to  the  intervener  to 
apply  on  his  indebtedness  to  it.     * 

Weller  testifies  positively  that  he  had  no  knowledge 
whatever  of  the  mortgage  to  the  plaintiff  until  after  he 
had  purchased  the  lumber  yard,  taken  possession  of  it, 
and  given  his  notes  for  it.  He  is  corroborated  in  that 
by  Lumpkin.  It  is  insisted  by  the  appellant  that  Weller 
must  have  known  that  Lumpkin  was  financially  embar- 
rassed when  the  bill  of  sale  was  made,  for  the  reason 
that  they  had  been  intimately  acquainted  for  years, 
were  members  of  the  same  church,  and  of  the  same 
association  of  Odd  Fellows.  We  do  not  think  such  a 
presumption  arises  from  the  facts  disclosed  by  the 
record.  The  testimony  is  direct  that  Weller  had  very 
little  knowledge  of  Lumpkin's  financial  affairs. 

It  is  said  that  the  purchase  was  made  with  undue 
haste,  and  without  the  precautions  which  a  man  of  ordi- 
nary business  prudence  would  have  taken;  but  it  is 
apparent  that  Weller  at  the  time  was  chiefly  concerned 
to  raise  the  money  required  in  his  settlement  with  the 
board  of  supervisors,  and  that  he  was  willing  to  incur 
the  risk  of  some  loss  of  money  to  procure  it.  But  he 
cannot  be  said  to  have  been  imprudent  in  making  the 
purchase.  It  is  true,  he  did  not  know  the  value  of  the 
property  at  the  time,  and  that  he  gave  his  notes  for 
several  hundred  doUars  more  than  its  value,  as  shown 
by  the  invoice  which  was  afterwards  taken ;  but  it  was 
necessary  for  him  to  have  the  money  before  an  invoice 
couM  be  taken,  and  the  agreement  of  purchase  provided 
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for  the  giving  of  proper  credits  in  case  the  property 
should  prove  to  be  worth  less  than  the  amount  of  his 
notes,  and  such  credit  was  in  fact  afterwards  given.  It 
is  true  he  did  not  read  the  bill  of  sale  with  care  before 
closing  the  transaction,  but  it  had  been  drawn  by  an 
attorney  in  whom  he  had  confidence,  and  his  course 
was  not  unnatural  nor  unusual. 

The  appellant  places  much  stress    upon  certain 
dealings  between  the  parties  which  occurred  after  the 
sale  of  the  lumber  yard  was  concluded,  but  they  were 
not  connected  with  that  sale,  and  cannot  be  considered 
in  determining  its  character.     It  is  said  that  Lumpkin 
retained  possession  of  the  yard  after  the  sale  was  made, 
and  that  he  afterwards  gave  prices  on  at  least  one  bill 
of  lumber  in  his  own  name;  also,  that  he  made  state- 
ments to  diJBferent  persons  showing  that  he  had  fully 
disclosed  to  Weller  the  fact  that  the  plaintiflE  held  a 
mortgage  on  the  property  before  the  sale  was  completed, 
Lumpkin  remained  in  the  yard  after  the  sale,  but  he 
did  so  for  the  purpose  of  assisting  Weller  in  the  busi- 
ness.    His  acts  in  offering  to  furnish  a  bill  of  lumber  in 
his  own  name,  and  stating  to  others  that  Weller  knew 
of  the  plaintiff's  mortgage  when  he  purchased, — ^if  such 
statements  were  made, — were  not  with  the  knowledge 
nor  consent  of  Weller,  and  would  not  affect  his  inter- 
ests.    It  satisfactorily  appears  that  Weller  took  posses- 
sion of  the  property  included  in  the  bill  of  sale  when  it 
was  delivered.     Blanden  at  one  time  knew  of  the  plain- 
tiff's  claim,   but  the  evidence  fails  to  show  that  he 
remembered  it  when  the  sale  was  made.     Scott  did 
know  of  it  at  that  time,  although  he  was  told  the  plain- 
tiff had  waived  it  to  allow  the  sale  to  be  made.    He  and 
Blanden  interested  themselves  to  have  the  sale  effected, 
Scott  going  to  the  office  of  the  attorneys  interested 
with  the  matter  to  see  that  the  bill  of  sale  was  properly 
drawn ;  but  what  he  and  Blanden  did  in  regard  to  it 


Oct.  1891] 


NoBTON  V.  Lumpkin. 


341 


was  not  done  as  agents  for  Weller,  nor  in  behalf  of  the 
mtervener,  but  for  the  purpose  of  having  WeUer  secure 
the  money  needed  in  his  settlement,  and  thus  to  release 
themselves  from  liability  on  his  official  bond.  Weller 
had  not  authorized  them  to  act  for  him,  and  at  that 
time  it  had  not  been  arranged  that  the  intervener 
should  take  the  notes. 

It  is  said  that,  even  if  Weller  did  not  know  of  the 
plaintiff's  mortgage  when  he  gave  his  notes  and  took 
the  bill  of  sale,  he  acquired  that  knowledge  before  the 
notes  were  paid.  The  sale  to  Weller  was  valid,  and 
could  not  have  been  defeated.  He  took  the  property 
without  notice  of  any  kind  that  the  plaintiff  held  a 
claim  against  it,  and  gave  his  notes  for  the  purchase 
price.  He  immediately  paid  the  smaller  of  the  two 
notes  by  giving  another  to  the  intervener.  The  other 
note  was  negotiable,  and  after  a  credit  of  five  hundred 
and  sixty-three  dollars  and  thirteen  cents,  for  deficiency 
in  value  of  lumber,  was  indorsed  thereon,  and  before  it 
was  due,  it  was  transferred  to  intervener,  and  credit 
therefor  given  to  Lumpkin  on  the  amount  he  was  owing 
intervener.  The  indebtedness  of  seventeen  hundred 
doUars  from  Lumpkin  to  Weller  had  been  canceled. 
Under  these  circumstances  the  liability  of  Weller  on  the 
notes  given  for  the  lumber  yard  was  fixed,  and  he  is 
entitled  to  protection  as  an  innocent  purchaser  to  the 
fun  amount  of  the  consideration  given,  and  the  inter- 
vener acquired  title  to  the  note  which  is  not  subject  to 
defense  on  the  part  of  Weller,  and  cannot  be  defeated 
by  the  plaintiff. 

We  have  not  found  it  practicable  to  review  at 
length  each  point  discussed  by  counsel  for  the  appellant. 
What  we  have  said  disposes  of  the  controlling  questions 
of  the  ca^e.  There  were  some  circumstances  well  cal- 
culated to  cast  suspicion  upon  the  good  faith  of  the 
parties  connected  with  the  transactions  in  controversy, 
but  the  claims  made  by  the  appellees  are  reasonable, 
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and  supported  by  direct  and  credible  evidence,  while 
the  claims  of  the  appellant  rest  largely  upon  circum- 
stances which,  though  suspicious  in  themselves,  do  not 
show  fraud  conclusively,  and,  so  far  as  material,  have 
been  satisfactorily  explained.    Affikmei). 
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Reynolds  &  Chubchill,  Appellants,  v.  Q-.  W.  Haines, 

Appellee. 

Property  Exempt  from  Execution:  insttranob  on  same.  Where 
personal  property  exempt  from  execution,  under  section  3072  of  the 
Code,  is  destroyed  by  fire,  the  avails  of  an  insurance  policy  upon  such 
property  is  likewise  exempt. 

Appeal  from   Fayette    District    Court. — ^Hon.    L.    0. 

Hatch,  Judge. 

Feiday,  Octobeb  9, 1891. 

Pboceedings  by  garnishment  against  an  insurance 
company  to  subject  a  sum  due  the  defendant  on  a 
policy,  upon  which  there  had  been  a  loss,  to  the  pay- 
ment of  a  judgment  in  favor  of  the  plaintiffs.  The 
proceedings  were  dismissed  upon  motion,  on  the 
ground  that  the  money  due  on  the  policy  is  exempt 
from  seizure  for  the  debts  of  the  defendant.  The  plain- 
tiffs appeal. — Affirmed. 

G.  R.  Phillips  and  Ainsworth  &  HohsoUf  for  appel- 
lants. 

H.  W.  Clements,  for  appellee.' 

Beck,  C.  J. — I.  The  plaintiffs  caused  process  of 
garnishment  to  be  issued  against  the  Capital  Insurance 
Company  upon  a   judgment  against  the    defendant, 
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claiming  that  the  insurance  company  is  a  debtor  of  the 
defendant  upon  a  policy  issued  to  him  upon  which 
there  had  been  a  loss  of  the  property  insured.  A 
motion  to  dismiss  the  proceeding  was  sustained  upon 
the  grounds,  which  were  not  disputed,  that  the  property 
insured  was  exempt  from  execution,  being  books, 
instruments,  etc.,  used  by  the  defendant,  who  was  a 
physician  and  surgeon,  in  the  practice  of  his  profession. 

II.  The  question  presented  for  decision  by  the 
record  is  this:  Are  the  avails  of  insurance  upon  per- 
sonal property  which  is  exempt  under  the  statute  from 
debts  of  the  assured  also  exempt?  The  statute,  Code, 
section  3072,  declares  that,  *'If  the  debtor  is  a  resident 
of  this  state,  and  is  the  head  of  a  family,  he  may  hold 
exempt  from  execution' '  certain  personal  property, 
which  includes  the  books,  instruments,  etc.,  of  a  physi- 
cian, the  property  covered  by  the  policy  of  insurance  in 
this  case.  There  is  no  provision  as  to  the  exemption 
or  liability  of  the  proceeds  or  avails  of  such  property 
when  disposed  of  by  sale  or  otherwise. 

III.  The  purpose  of  the  statute  is  to  secure  to  the 
debtor  who  is  the  head  of  the  family — a  physician  and 
surgeon  in  this  case — ^the  instruments,  books  and  other 
articles  which  enable  him  to  practice  his  profession. 
Its  purpose  is  to  secure  the  necessaries  of  life — ^food, 
raiment  and  shelter — ^to  families  who  are  dependent 
upon  the  heads  thereof,  by  securing  to  them  the  instru- 
ments and  means  by  the  use  of  which  they  are  enabled 
to  support  their  families.  The  exemption  is  plainly  for 
the  benefit  of  the  families  of  debtors,  for  those  having 
no  family  can  claim  no  exemption.  The  statute  must 
be  liberally  construed,  to  carry  out  its  purpose  and 
spirit.  Bevan  v.  Haydeuy  13  Iowa,  122;  Davis  v.  Hum- 
phrei/j  22  Iowa,  139;  Kaiser  v.  Scaton,  62  Iowa,  463. 
The  debtor  in  the  case  before  us  was  authorized,  under 
the  statute,  to  hold  the  property  in  question  exempt 
from  debts,  if  it  were  used  for  the  purpose  of  his  pro- 
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fession.  It  is  plain  that  the  use  for  which  the  property 
was  kept  determined  the  question  of  its  exemption. 
The  books,  instruments,  etc.,  of  the  physician  and  sur- 
geon may  be  kept  subject  to  th^  authority  tOy  change 
them,  by  sale  or  otherwise,  in  order  to  procure  those  of 
better  character  or  improved  construction.  It  is  plain 
that  the  physician  may  sell  his  books,  and  replace  them 
by  better  ones.  Such  sale  is  a  proper  use  of  his  books 
and  instruments  in  his  profession.  Another  proper  use 
of  his  books  and  instruments  is  their  preservation  from 
injury  and  destruction.  He  may  insure  them,  to  pro- 
tect himself  and  family  from  loss  from  fire.  The  fact 
that  they  were  insured  would  not  make  them  subject 
to  his  debts.  If  they  are  destroyed  by  fire,  the 
indemnity  secured  by  insurance  stands  in  the  place  of 
the  books.  It  is  intended  to  preserve  the  physician's 
library  by  securing  means  for  its  restoration  after  it  is 
lost  by  fire.  Surely  that  indemnity  which  is  the  indebt- 
edness of  the  insurance  company,  or  the  money  paid 
by  it,  stands  in  the  place  of  the  library,  and  ought  to 
be,  as  it  is,  exempt  from  execution.  The  money  due 
on  the  policy  stands  in  the  place  of  the  property 
destroyed,  and  this  must  be  true  whether  the  money 
takes  the  place  of  the  property  by  contract,  or  is 
acquired  in  invitum  by  proceedings  against  the  owner. 
It  is  plain  that  a  trespasser,  by  appropriating  the 
property  and  converting  it  to  his  own  use,  cannot 
make  it  subject  to  the  payment  of  the'  owner's  debts  by 
holding  the  value  of  the  property  the  measure  of  the 
debtor's  damages  for  the  trespass,  subject  to  garnish- 
ment by  the  creditors.  If  he 'could  do  this,  it  would  be 
a  convenient  method  to  defeat  the  exemptions  of  the 
statute.  As  we  before  remarked,  the  object  of  the 
statute  is  to  secure  to  the  family  the  benefit  of  certain 
property.  These  benefits  cannot  be  enjoyed  unless  the 
debtor  have  the  unrestricted  use  and  control  of  the  prop- 
ei-ty  free  from  liability  for  debts  as  long  as  it  is  owned 
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and  used  by  him..  When  it  is  used  for  other  purposes 
than  the  support  of  the  family,  it  becomes  liable  for 
debts.  But  the  change  of  the  property  into  money  will 
not  indicate  an  immediate  abandonment  of  the  claim 
of  exemption  to  the  money  on  the  ground  of  a  purpose 
to  invest  it  in  like  or  other  exempt  property.  Until  an 
opportunity  exists  to  make  such  investment,  which  is 
not  a  change  of  articles  of  exempt  property,  the  debtor 
ought  not  to  be  presumed  to  abandon  his  claim.  The 
debtor,  as  we  have  seen,  has  the  authority  to  change 
the  articles  of  exempt  property  by  sale  and  purchase, 
exchange,  or  otherwise.  He  cannot  be  presumed  to 
have  abandoned  his  right  to  this  authority  until  he  has 
had  an  opportunity  to  exercise  it.  The  creditor  cannot 
complain  of  its  exercise.  He  is  defeated  of  no  right 
thereby.  The  property  is  held  free  of  his  debt,  and  he 
is  not  prejudiced  by  the  change  to  other  like  prop- 
erty. These  doctrines  and  conclusions  iBnd  support  in 
the  following  decisions  of  this  court:  Kaiser  v.  Seaton, 
62  Iowa,  463;  Mudgev.  Lanning^  68  Iowa,  641.  See, 
also,  cases  cited  in  Kaiser  v.  Seatoriy  supra^  and  the 
following:  Evans  v.  St  Paul  Harvester  Works j  63 
Iowa,  204;  Brainard  v.  Simmons y  67  Iowa,  646;  Leavitt 
V.  Metcalf,  2  Vt.  342;  Mulliken  v.  Winter ^  2  Duv.  256; 
Tilloison  v.  Walcott,  48  N.  Y.  188. 

Counsel  for  the  plaintiflEs  cite  Wooster  v.  Page,  54 
N.  H.  125.  It  is  not  in  harmony  with  our  conclusions. 
We  think  that  the  reasoning  upon  which  it  is  based  is 
not  sound.  Other  cases  cited  by  the  same  counsel  are 
not  in  conflict  with  our  conclusions.  They  are  to  the 
effect  that  sales  of  exempt  property,  with  no  purpose 
to  reinvest  the  avails  in  other  like  property,  or  to 
exchange  the  articles  of  exempted  property,  or  are 
cases  involving  the  exemption  of  pension  money,  and 
some  other  cases  involving  like  questions,  none  of 
which  are  in  conflict  with  our  conclusions  in  this  case. 

We  reach  the  conclusion  that  the  judgment  of  the 
district  court  ought  to  be  affibmed. 
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M""»46i      Samuel  Collins,  Appellant,  v.  Burlington,  Cedab 
^  m  Rapids  &  Northern  Railway  Company 

^^^  Appellee. 

1     Bailroads:  ctustom:  personal  injury:  oontribxjtort  neglioencb. 
The  plaintiff  as  custodian  of  the  defendant's  oil  house  had  to  place  the 
,  switch  lights  on  the  stands   every  evening,    and  collect  them  for 

cleaning  and  filling  every  morning.  While  engaged  in  collecting 
the  lamps  one  morning,  and  while  walking  between  two  of  the  defend- 
ant's tracks,  the  plaintiff  saw  a  mail  and  express  car  pushed  by  a 
switch  engine  coming  toward  him  on  the  main  track,  and  stepped 
onto  a  sidetrack  and  turned,  with  his  back  to  the  approaching  car, 
to  give  warning  to  one  8.  that  a  man  with  a  team  was  on  the  cross- 
ing. Before  he  had  turned  facing  the  car  again  the  car  had  been 
"kicked"  by  the  engine  onto  the  sidetrack,  and  the  same  struck  the 
plaintiff  while  in  the  act  of  taking  a  lamp  from  the  switch  stand, 
and  injured  him.  The  evidence  showed  that  the  car  in  question  was 
regularly  taken  from  the  sidetrack  every  morning,  and  pushed  back 
to  a  train  on  the  main  track,  and  that  the  car  had  never  been  known 
to  be  pushed  back  onto  the  sidetrack  after  it  had  been  pulled  out. 
Held,  that  the  plaintiff  was  guilty  of  contributory  negligence,  and  was 
not,  therefore,  entitled  to  recover  damages  of  the  defendant  for  the 
injuries  sustained. 

2.     :  :  :  justipication.    One  who  turns  his  back  to 

a  moving  train,  while  standing  on  a  railway  track,  merely  to  satisfy 
his  curiosity,  will  not  be  justified  in  relying  upon  a  custom  as  to  the 
movement  of  trains,  which  if  observed,  would  have  rendered  his  actioa 
safe. 

3.  Practice  t  direction  to  jury  as  to  verdict.  The  facts  upon  which 
the  finding  that  the  plaintiff  was  guilty  of  contributory  negligence 
being  undisputed,  held,  that  the  trial  court  rightly  refused  to  submit 
the  question  to  the  jury.     [Beck,  C.  J.  dissenting.'] 

Appeal  from  Emmet  District  Court. — Hon.  George  H. 

Carr,  Judge. 

Friday,  October  9,  1891. 

Action  to  recover  for  personal  injuries.  The  case 
was  tried  to  a  jury,  and  at  the  conclusion  of  the  testi- 
mony for  the  plaintifE  defendant  moved  for  a  verdict 
on  the  following  grounds:  First.  For  that  by  plain- 
tiff's own  showing  he  is  guilty  of  such  contributory 


Oct.  1891]  Collins  v.  B.,  C.  R.  &  N.  Ry.  Co. 


347 


negligence  as  to  preclude  his  right  of  recovery  in  walk- 
ing on  the  track,  and  not  observing  the  approach  of 
the  car  that  struck  him,  and  he  has  not  shown  any  neg- 
ligence against  the  company.  Second.  The  evidence 
shows  that  the  duties  of  the  plaintiff  did  not  require 
him  to  engage  in  the  dangers  of  operating  a  railroad, 
but  that  he  was  employed  solely  to  work  at  the  oil  house, 
and  perform  other  duties  that  did  not  require  him  to 
ride  on  the  cars  or  to  work  about  moving  trains  or  cars 
operating  the  road;  and  plaintiff  is,  therefore,  not 
within  section  1307  of  the  Code  of  Iowa."  This  motion 
was  sustained,  and  a  verdict  directed  and  returned  for 
the  defendant.  The  plaintiff's  motion  in  arrest  of  judg- 
ment and  for  new  trial  being  overruled,  judgment  was 
entered  against  him  on  the  verdict.  The  plaintiff 
appeals.  The  errors  assigned  and  argued  are  as  to  the 
ruling  of.  the  court  in  sustaining  the  defendant's 
motion  for  verdict. — Affirmed. 

J.  G.  Myerly^  for  appellant. 

8.  K.   Tracy  and  jP.  E.  Allen^  for  appellee. 

Given,  J. — I.     Following  the  order  of  the  motion, 
we  first  inquire  whether  the  plaintiff  was  guilty  of  such 

contributory    negligence    as    to   preclude 
custom:  per-     him  irom  rccovenng.     The  rule  is  undis- 

Bonal  injury*  *  , 

contribu^ry     putod  that,  if  he  was  guilty  of  negligence 

directly  contributing  to  cause  the  injuries 
complained  of,  he  cannot  recover,  even  though  the 
defendant  was  negligent  as  charged.  In  pursuing  this 
inquiry,  we  must  not  confound  the  testimony  tending 
to  show  negligence  on  the  part  of  the  defendant  with 
that  relating  to  negligence  or  care  on  the  part  of  the 
plaintiff.  The  testimony,  so  far  as  it  relates  to  the 
question  of  negligence  on  the  part  of  t^e  plaintiff,  is  in 
substance  as  follows:  At  the  time  of  the  accident, 
March  30, 1889,  the  plaintiff  was  aged  forty-four  years^ 
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able-bodied,  good  hearing  and  sight,  and  with'  four 
years'  experience  as  an  employe  of  the  defendant  at  its 
station  at  EstherviUe,  as  fireman  on  the  switch  engine 
for  several  months  and  the  remainder  of  the  four  years 
as  custodian  of  the  oil  house  and  supplies.  He  was 
familiar  with  the  locality  of  the  accident  and  the  move- 
ment of  trains  thereat.  At  the  time  of  the  accident 
he  was  in  charge  of  the  oil  house  and  supplies,  his 
duties  being  to  take  charge  of  the  house  and  supplies, 
to  place  the  switch  lights  on  the  stands  every  evening, 
and  to  collect  them  for  cleaning  and  filling  at  the 
oil  house  every  morning.  EstherviUe  was  a  division 
station  on  the  road,  the  general  direction  of  which 
at  that  point  is  north  and  south.  Three  tracks  passed 
the  depot  building,  one  on  the  south  being  known  as 
the  '^passing  track,"  the  one  on  the  north  as  the  ''city 
track,''  the  main  line  being  between,  and  with  which 
both  sidetracks  connected  north  of  the  depot  build- 
ing. The  switch  stand  to  the  passing  track  was  on  the 
west  side  of  the  track,  and  further  north  were  other 
sidetracks,  the  oil  house  and  the  roundhouse.  It  was 
usual  to  change  locomotives,  and  to  add  a  combination 
mail  and  express  car  to  the  train  arriving  from  the  south 
about  seven  a.  m.  each  day,  for  the  purpose  of  the  run 
further  north.  The  combination  car,  on  returning 
from  the  north,  was  left  standing  on  some  one  of  the 
several  sidetracks,  and  in  the  morning,  before  the  arri- 
val of  the  train  from  the  south,  was  set  in  upon  the 
passing  track.  This  car  was  usually  put  into  the  train 
by  the  south-end|engine  drawing  it  north  from  the  pass- 
ing track  onto  the  main  line,  and  pushing  or  ''kicking*' 
it  back  to  the  train  on  the  main  line,  with  a  brakeman 
on  board  to  control  its  movements.  Several  witnesses 
familiar  with  the  way  this  car  was  put  into  the  train 
testified  that  they  never  saw  it  done  differently,  and 
that  they  never  knew  it  to  be  pushed  back  onto  the 
passing  track  after  it  had  been  pulled  out. 
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On  the  morning  of  the  accident  there  was  a  box  car 
in  the  train  which  necessitated  some  additional  move- 
ments in  disposing  of  it,  and  getting  the  combination 
car  in  place  in  the  train.  It  appears  that  after  the 
combination  car  had  been  pulled  onto  the  main  line  it 
was  pushed  or  kicked  back  in  onto  the  passing  track, 
instead  of  along  the  main  line,  as  was  usually  done. 
This  movement  was  necessary  for  the  purpose  of  dis- 
posing of  the  box  car,  and  getting  the  combination  car 
in  place.  While  this  switching  was  being  done,  the 
plaintiff  started  from  the  depot  building  north,  between 
the  passing  track  and  the  main  line,  towards  the 
switch  stand  west  of  the  passing  track,  for  the  purpose 
of  getting  the  lamps.  He  testifies  as  follows:  '^When 
I  got  about  half  way  between  the  clearing  post  and 
switch  stand  I  saw  the  mail  and  express  car  and  engine 
coming  along  at  a  good  jog  up  the  main  track  back  up 
to  me.  It  came  into  my  head  that  there  was  a  team 
crossing  the  track  at  the  depot.  I  turned,  and  saw 
there  was,  and  stepped  over  or  just  back,  and  stopped 
on  the  track  switch,  and  called  Mr.  Sargent's  attention 
that  there  was  a  team  on  the  track ;  that  the  car  was 
coming  up  there.  The  team  was  standing  on  the  main 
line.  As  soon  as  I  saw  Mr.  Sargent  turn  round,  I 
turned  to  get  the  switch  light  as  the  car  struck  me.  I 
did  not  get  turned  around.  I  was  kind  of  turned 
around  when  the  car  struck  me.  *  *  *  When  I  saw 
this  car  and  engine  they  were  on  this  street  crossing, 
moving  down  on  the  main  line  towards  the  depot.  Did. 
not  notice  how  fast  they  were  going.  Did  not  stop  to 
look  whether  it  was  on  the  main  line  or  passing  track. 
I  took  it  for  granted  it  would  go  down  the  main  line. 
Don't  know  ajiything  about  the  advice  the  boys  were 
giving  Pingry  about  driving  his  team.  That  was  not 
what  made  me  turn  around.  The  reason  I  turned 
around  was,  when  I  saw  the  car  coming  on  the  main 
line,  I  supposed  it  was  coming  down  the  main  line, 
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and  knew  this  team  was  in  on  the  track,  and  I 
turned  around  to  see  if  it  was  there.  It  was  on  the 
track  when  I  turned  around.  *  ♦  *  From  my  own 
knowledge,  could  not  say  there  was  no  brakeman  on 
the  car,  but  I  saw  none  on  the  car.''  As  to  these 
statements,  there  is  no  conflict,  and  we  are  to  deter- 
mine therefrom  whether  they  showed  such  negligence 
on  the  part  of  the  plaintiff  as  entitled  the  defendant  to 
a  verdict. 

It  wiU  be  seen  that  the  plaintiff  went  upon  the 
track  when  he  knew  it  was  dangerous  for  him  to  do  so 
because  of  the  switching,  and  that  he  might  have 
avoided  that  danger  by  going  at  a  different  time. 
Being  on  the  track,  he  saw  the  car,  without  a  brakeman 
on  the  front  end,  approaching  him  within  one  hundred 
feet,  *'at  a  good  jog,  twice  as  fast  as  usual.''  He, 
without  looking  to  see  upon  which  track,  when  a  single 
glance  would  have  revealed  the  fact,  stepped  upon  the 
passing  track,  and  was  injured.  Surely,  such  actions, 
unexplained,  cannot  be  considered  other  than  the 
grossest  negligence. 

Two  facts  are  argued  in  explanation,  either  of 
which  it  is  claimed  show  that  he  was  not  negligent, 
to-wit,  the  custom  of  moving  the  car  on  the  main  line, 
and  that  the  plaintiff  in  the  line  of  duty  had  turned  to 
warn  the  man  with  a  team  on  the  crossing.  There  was 
no  inflexible  rule  that  prevented  the  defendant  from 
moving  its  car  back  upon  the  passing  track,  if,  as  in 
this  instance,  its  business  required  it.  It  was  the  cus- 
tom for  the  defendant's  train  to  go  west  at  seven  a.  m., 
but  it  would  be  no  excuse  to  one  who  saw  it  coming 
that  he  turned  his  back,  and  did  not  get  off  the  track, 
because  the  train  was  behind  time,  and  not  passing  as 
was  customary.  If  we  may  call  the  practice  of  moving 
the  car  a  custom,  still  it  was  a  custom  that  was  liable 
to  be  varied,  and  the  plaintiff  must  have  known  that 
the  car  might  rightfully  be  moved  back  onto  the  pass- 
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ing  track,  and  in  the  absence  of  other  excuse  he  must 
be  held  negligent  in  not  looking  to  see  upon  which  track 
it  was  approaching.     If  he  was  rightfully  and  necessa- 
rily upon  the  track,  and  the  circumstances  were  such 
as  to  prevent  him  from  seeing  or  knowing  upon  which 
track  the  car  was  coming,  then  he  might  rightfully  act 
upon  the  custom,  but  as  it  was  a  custom  liable  to  be 
varied,  and  as  by  looking  he  could  know  whether  it 
was  being  varied  or  not,  it  was  his  duty,  under  these 
circumstances,  to  look  and  know,   unless  there  was 
some  other  reason  to  excuse  him  from  looking  than 
the  custom.     **He  must  not  go  blindly  and  heedlessly  to 
his  work  when  there  is  danger. ' '    Magee  v.  Chicago  (&  N, 
W.  By.  Co.,  82  Iowa,  249,  and  authorities  cited  therein. 
11.     The  other  contention  is  that  the  plaintiff  was 
justified   in  taking  it  for  granted  that  the   car  would 
^      ...  be  moved  down  the  main  line,  and  in  not 
justiflcatioii.     looking,  because  of  his  having  turned  his 
back  to  the  car  to  ^ve  warning  to  e  man  with  a  team 
on  the  crossing  of  the  main  track.    Greenleafv.  St.  i., 
K.  d  N,  W.  By.  Co,.  33  Iowa,  53,  and  Baldwin  v.  D.  & 
S.  C.  By.  Co.,  63  Iowa,  210,  are  cited.    In  the  former 
case,  the  plaintiff  stood  on  a  moving  car  with  his  back 
to  the  water-spout,  against  which  he  was  carried,  and 
by  which  he  was  struck,  *  hatching  for  a  signal  from 
the  conductor  to  be  communicated  to  the  engineer. '' 
In  the  other,  the  plaintiff  was  injured  by  the  falling  of 
^  pile  of  lumber  because  of  the  negligent  manner  in 
which  it  had  been  pUed.    It  was  held  that  he  was  under 
no  duty  to  examine  the  manner  in  which  it  was  piled, 
and  had  a  right  to  assume  that  it  was  carefully  piled. 
The  only  testimony  upon  this  subject  is  that  of  the 
plaintiff  himself,  which  we  have  already  quoted.    It 
does  not  appear  that  he  gave,  or  attempted  to  give, 
any  warning  to  the  man  in  charge  of  the  team.    He 
-says :     *  *  It  came  into  my  head  that  there  was  a  team 
across  the  track  at  the  depot,  and  I  turned  and  saw 
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there  was,  and  stepped  over  or  just  back,  and  stepped 
onto  the  passing  track  switch,  and  called  Mr.  Sargent's 
attention  that  there  was  a  team  on  the  track ;  that  the 
car  was  coming  up  there.  The  team  was  standing  on 
the  main  line.  As  soon  as  I  saw  Mr.  Sargent  turn 
around,  I  turned  to  get  the  switch  light  as  the  car 
struck  me.''  His  only  other  statement  on  this  subject 
is:  ^^ Don't  know  anything  about  the  advice  the  boy& 
were  giving  Pingry  about  driving  his  team.  That  was 
not  what  made  me  turn  around.  The  reason  I  turned 
around  was  when  I  saw  this  car  coming  on  the  main 
line  I  supposed  it  w^  coming  down  on  the  main  line, 
and  knew  this  team  was  on  the  track,  and  I  turned 
around  to  see  if  it  was  there.  It  was  on  the  track 
when  I  turned  around.  It  was  about  two  hundred 
and  fifty  to  three  hundred  feet  from  the  depot  where 
I  turned  around."  It  is  stated  elsewhere  that  the 
team  was  on  the  crossing  near  the  depot. 

It  seems  evident  from  these  statements  that  the 
plaintiflE  's  movements  were  influenced  entirely  by  the 
belief  that  the  car  would  move  down  the  main  line. 
He  did  not  even  attempt  to  give  any  warning  to  the 
man  on  the  crossing,  and  we  may  say,  from  the  dis- 
tance that  he  was  from  the  crossing,  probably  could 
not  do  so.  He  does  not  say  that  he  turned  around  to 
give  warning,  but  ^  turned  around  to  see  if  it  was 
there."  The  conduct  of  the  plaintiff,  as  shown  in  this 
testimony,  furnishes  another  of  the  many  instances  in 
which  men  engaged  in  dangerous  employments  become 
negligent  as  to  the  dangers  about  them.  No  ordina- 
rily prudent,  cautious  man,  alive  to  the  dangers  of  the 
situation,  would  have  gone  upon  those  tracks  at  the 
time  the  plaintiff  did,  or,  if  upon  them,  would  have 
yielded  to  idle  curiosity,  and  failed  to  have  avoided  the 
dangers  which  overtook  him  and  caused  his  injury. 
No  reason,  whatever,  is  offered  for  his  going  upon  the 
track  when  he  did.    It  was  a  time  of  danger,  and  his 
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duty  did  not  require  that  he  should  go  upon  the  track 
at  that  very  time.  He  could  have  gone  for  the  lamp 
after  the  few  minutes  required  for  the  switching  as  well 
as  when  he  did.  There  is  no  reason  offered  why  he 
was  not  negligent  in  going  upon  the  track  at  that  time, 
and  for  this  reason  alone,  if  not  for  the  pthers  named, 
the  defendant's  motion  for  verdict  was  properly  sus- 
tained. 

III.  The  appellant  contends  that  the  question  of 
contributory  negligence  should  have  been  submitted  to 

the  jury,   and  cites  Milne  v.  Walker,  59 
'  rectiSn*u;  iury  lowa,  186.    Wc  think  this  case  is  within 

the  rule  there  announced.  The  facts,  as 
we  have  stated  them,  are  undisputed.  There  is  no 
conflict  as  to  the  time  or  manner  in  which  the  plaintiff 
went  upon  the  tracks,  and  was  injured.  ^'We  think 
the  undisputed  facts  in  this  case  show,  as  a  matter  of 
law,  that  the  plaintiff  is  not  entitled  to  recover.'^  It 
follows  from  this  conclusion  that  there  was  no  error  in 
sustaining  the  motion  for  verdict.  As  this  fuUy  dis- 
poses of  the  case,  we  need  not  consider  the  other  ques- 
tions discussed,  further  than  to  say  that  the  testimony 
excluded  upon  defendant's  objection  did  not  relate  to 
the  question  of  plaintiff's  negligence. 

The  judgment  of  the  district  court  is  affirmed. 

Beck,  C.  J.  (dissenting). — I.  The  evidence  shows 
that  the  duties  of  the  plaintiff  required  him  to  go  upon 
the  railroad  tracks  at  the  locality  where  the  accident 
occurred,  and  that  at  the  time  he  was  injured  he  was 
upon  the  tracks  in  the  discharge  of  his  duty.  It  is  also 
shown,  without  conflict  in  the  evidence,  that  by  the 
uniform  and  unvaried  custom  and  course  of  business 
of  the  defendant's  employes  in  attaching  the  combina- 
tion car  to  the  train  it  was  never  moved  upon  the 
"passing  track, '^  but  always,  upon  the  arrival  of  the 
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train  to  which  it  was  to  be  attached,  it  was  taken  from 
the  '^passing  track, '^  where  it  had  been  left,  to  the 
main  line  and  ^*  shoved''  or  ^'kicked''  on  that  line  to 
the  train.  The  plaintiff  and  three  or  four  other  wit- 
nesses all  unite  in  testifying  that  this  was  the  uniform 
course  of  the  business,  which  not  one  of  them  had  ever 
seen  varied.  It  is  to  be  inferred  that  this  custom  was 
based  upon  the  necessity  of  moving  the  combination 
car  upon  the  main  track  in  order  to  attach  it  to  the 
train  which  stood  upon  that  track.  But,  whatever  may 
have  been  the  reason  of  the  custom,  it  is  a  custom  that 
was  never  disregarded,  within  the  knowledge  of  the 
witnesses.  There  is  not  one  word  of  evidence  tending 
to  show  any  reason  or  necessity  for  departing  from  the 
custom  at  the  time  the  plaintiff  was  injured,  or  that  the 
plaintiff  had  any  notice  or  warning  of  the  disregard 
of  the  uniform  custom,  or  had  any  ground  or  reason  to 
anticipate  the  use  at  that  time  of  the  passing  track  for 
moving  thereon  the  combination  car.  It  is  certain 
that,  as  a  reasonable  and  prudent  man,  he  was  author- 
ized to  rely  upon  this  unvaried  custom  of  taking  the 
combination  car  to  the  train  upon  the  main  track  at 
the  time  the  accident  occurred.  As  we  have  seen,  he 
was  without  fault  and  in  the  discharge  of  his  duty  upon 
the  tracks;  and  without  fault,  and  with  the  purpose 
of  protecting  the  interests  of  the  defendant,  he  gave 
warning  of  the  fact  that  a  team  was  on  the  track.  In 
doing  this,  he  was  compelled  to  turn  towards  the  person 
he  warned.  He  stepped  upon  the  **  passing  track, '* 
^nd  was  struck  by  the  combination  car,  which  was 
moved  upon  that  track  instead  of  the  main  track. 
"The  evidence  shows  that  this  car  was  "kicked''  upon 
the  "passing  track;"  that  is,  it  was  separated  from 
the  engine,  and  was  carried  by  its  own  momentum,  the 
engine  being  stopped.  It  also  clearly  shows  that  no 
brakeman  or  other  person  was  on  the  end  of  this  car 
which  was  towards  the  plaintiff,  and  the  evidence  tends 


Oct.  1891]  Collins  v.  B.,  C.  R.  &  N.  Rt.  Co.  355 

to  show  that  no  one  was  anywhere  on  the  car,  which 
was  moved  at  an  unusual  rate  of  speed,  some  of  the 
witnesses  testifying  that  it  moved  twice  as  rapidly  as 
the  ordinary  speed. 

II.  Upon  these  facts,  in  addition  to  those  stated 
in  the  opinion,  I  conclude,  firsts  that  the  evidence  tends 
to  show  that  the  defendant's  employes  in  charge  of  the 
combination  car,  and  the  locomotive  moving  it,  were 
negligent  in  using  the  ^'passing  track"  on  the  occasion 
without  warning  or  signal,  contrary  to  the  custom  and 
course  of  business  of  the  plaintiff  and  its  employes; 
in  running  the  car  at  an  unusual  speed,  and  without  a 
brakeman  or  other  person  upon  it  to  control  its  move- 
ments, and  keep  a  lookout  to  warn  others  of  danger, 
on  account  of  the  movements  of  the  car;  and,  second y 
that  the  plaintiff  did  not  contribute  to  his  injury  by  his 
own  negligence. 

III.  The  facts  which  I  have  just  stated  plainly 
tend  to  show  the  defendant's  negligence.  Its  duty 
required  it  to  use  suflScient  precautions  to  guard  against 
accidents  which  might  result  from  the  disregard  of  its 
custom  in  handling  the  combination  car.  The  evidence 
tends  to  show  none.  But  it  does  tend  to  show  unusual 
speed  of  the  car  without  the  presence  of  a  brakeman 
or  other  person  in  control  of  it,  or  give  notice  of  warn- 
ing of  its  approach.  There  is  no  evidence  of  any 
warning  of  the  approach  of  the  car  upon  the  passing 
track.  Other  grounds  upon  which  negligence  may  be 
inferred  could  be  mentioned. 

IV.  The  plaintiff  was  authorized  to  presume  that 
the  usual  custom  and  course  of  business  in  handling 
the  combination  car  would  be  followed,  and  that  the 
employes  in  charge  of  the  car  and  locomotive  would 
act  in  accord  with  the  usual  custom,  and  with  proper 
care  to  avoid  accidents.  Resting  upon  this  presump- 
tion, he  was  authorized  to  believe  that  the  combination 
-car  was  on  the  main  line,  and  it  was  not,  therefore. 


356  Collins  v.  B.,  C.  E.  &  N.  Ry.  Co.  ]83  Iowa 


negligence  for  him  to  step  upon  the  '^passing  track/* 
believing  that  the  approaching  car  was  on  the  main 
track.  Pringle  v.  Chicago ,  B.  I.  SP.  Ry.  Co.j  64  Iowa, 
613;  Crowley  V.  Burlington^  C.  B.  &  N.  By.  Co.,  65 
Iowa,  658;  Steele  v.  Central  By.  Co.y  43  Iowa,  109; 
Beems  v.  Chicago j  B.  I.  <&  P.  By.  Co.y  58  Iowa,  150. 

V.  But  it  is  said  that,  if  he  had  stopped  and 
looked,  he  could  have  seen  the  switch  was  so  set  as  to 
show  the  approach  of  the  car  upon  the  ''passing 
track.'*  This  position  may  be,  for  the  purpose  of  the 
case,  admitted.  But  the  defendant  believing,  as  he 
was  authorized  to  believe,  that  the  combination  car  was 
on  the  main  track,  his  vigilance,  caution,  and  even 
instincts  for  self-preservation,  were  overcome  by  his 
belief,  which  stood  in  the  place  of  knowledge,  and 
prompted  his  action.  Men  of  intelligence  and  ordinary 
prudence  would  have  acted  in  this  way.  He  is  not, 
therefore,  to  be  charged  with  the  eflfects  of  negligence. 

VI.  Besides,  men  required  to  act  with  promptness 
are  not  negligent  because  they  do  not  stop  and  hesitate, 
and  consider  whether  the  knowledge  and  beliefs  they 
possess  and  entertain  are  correct,  and  thus  delay  action 
untU  probably  the  time  is  passed  in  which  they  may  be 
able  to  act.  In  the  running  and  management  of  trains, 
promptness  and  decision  are  demanded.  Therefore, 
employes  must  be  permitted  to  act  upon  the  belief  and 
presumption  that  all  customs  and  rules  usually  followed 
in  all  like  cases  are  observed  and  obeyed  in  the  matters 
wherein  they  are  called  upon  to  act.  I  reach  the  con- 
clusion that  the  defendant  was  negligent,  and  that  the 
plaintiff  did  not  contribute  to  his  injury  by  his  own 
negligence. 

Therefore,  in  my  opinion,  the  judgment  of  the 
district  court  ought  to  be  reversed. 
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Maby  p.  Heath,  Appellant,  v.  T.  Elliott,  Appellee,      em  wl 

Guardian  and  Ward:  ACCOUNTING:  laches:  limitation  op  actions. 
Where  a  ward  delayed  for  more  than  twenty  years  after  attaining  her 
majority  to  ask  an  accounting  with  her  guardian,  and  the  evidence 
showed  that  the  latter  had  made  a  settlement  with  the  court,  though 
the  record  thereof  was  informal,  held,  that  the  ward's  action  for  an 
accounting  was  haired  by  the  statute  of  limitations. 

Appeal  from  Monona  District  Court. — Hon.  Scott  M. 

Ladd,  Judge. 

Fbiday,  Octobeb  9,  1891. 

This  is  an  action  to  compel  an  accounting  for 
money  alleged  to  have  been  received  by  the  defendant 
as  guardian  of  the  plaintiff  during  her  minority. 
There  was  a  trial  upon  the  merits,  and  the  plaintiff's 
petition  was  dismissed,  and  she  appeals. — Affirmed. 

Chas.  MacKenzie  and  Dewell  <&  McGavreUj  for 
appellant. 

Chas.  E.  Underhill  and  Craig  S.  Wright,  for 
appellee. 

EoTHROOK,  J. — The  plaintiff  became  of  age  in  the 
year  1866.  The  defendant  was  her  guardian  for  some 
four  years  before  she  arrived  at  her  majority.  It  is 
claimed  that  the  defendant  failed  to  make  a  settlement 
of  his  guardianship,  and  failed  to  account  for  and  pay 
to  her  the  money  which  came  into  his  hands;  that 
there  is  a  balance  due  her  of  between  one  hundred 
and  two  hundred  dollars.  The  evidence  shows  that  a 
settlement  was  made  with  the  court,  but  the  record 
thereof  is  somewhat  informal.  This  suit  was  not 
commenced  for  more  than  twenty    years    after    the 
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plaintiff  became  of  age.  It  is  barred  by  the  statute  of 
limitations.  The  evidence  does  not  show  that  the 
defendant  practiced  any  fraud  or  made  any  fraudulent 
concealment  of  the  state  of  his  account,  but  it  does 
show  that  the  plaintiff,  with  the  least  degree  of  dili- 
gence, might  have  ascertained  all  of  the  facts  now 
relied  upon  many  years  ago.  The  ease  demands  no 
further  attention.    Affirmed. 


George  R.  Pearsons,  Guardian,  Appellee,  v.  American 

Investment  Company,  Appellant. 

Tax  Sale:  minor's  right  of  redemption.  A  quitclaim  deed  to  the 
guardian  of  a  minor  from  one  who  held  the  property  conveyed  as 
trustee  for  the  minor's  father  will  not  entitle  such  guardian  to  redeem 
from  a  tax  sale  of  the  property  conveyed,  where  the  guardian,  in  his 
capacity  of  administrator  of  the  father's  estate,  has  previously  con- 
tracted a  sale  of  the  same  lands  to  a  creditor  of  the  father's  estate. 

Appeal  from  Clay  District  Court. — Hon.  Lot  Thomas, 

Judge. 

Saturday,  October  10,  1891. 

This  is  an  action  in  equity,  by  which  it  is  sought 
to  redeem  certain  real  estate  from  a  sale  for  taxes.  The 
ground  of  the  plaintiflE^s  claim  is  that  he  is  the  legal 
guardian  of  Charles  B.  Smeltzer,  a  minor,  and  that  his 
said  ward  is  the  owner  of  the  land,  and 'has  the  right  of 
redemption  by  reason  of  his  minority.  The  cause  was 
fully  tried  on  its  merits,  and  there  was  a  decree  for  the 
plaintiff.     The  defendant  appeals. — Reversed. 

Soper  (&  Allen ^  for  appellant. 

Parker  S  Richardson^  for  appellee. 
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RoTHBOCK,  J. — I.  The  cause  was  submitted  to  the 
court  upon  an  agreed  statement  of  facts,  and  upon  brief 
oral  testimony  by  one  witness.  The  agreed  statement 
made  reference  to  certain  deeds  and  other  exhibits, 
which  it  was  stipulated  should  be  taken  up  and  attached 
as  evidence  in  case  either  party  should  appeal  to  this 
court.     The  appellant  prepared  an  abstract,  and  pre- 

• 

sented  a  printed  argument.  Afterwards  the  appellee,  in 
connection  with  an  argument,  presented  an  abstract  in 
which  it  is  claimed  that  the  record  made  by  the  appel- 
lant in  this  court  is  not  such  as  to  authorize  a  trial  de 
n&uo.  The  appellant,  by  an  additional  abstract  in 
reply,  claims  that  the  record  is  complete.  We  think 
this  claim  is  well  founded.  It  appears  that  soon  after 
the  objection  to  the  record  was  made  the  appellant 
caused  proper  corrections  to  be  made,  and  we  think 
there  is  now  no  valid  objection  to  a  trial  anew. 

II.  It  is  not  denied  that  the  plaintiff's  ward, 
Charles  B.  Smeltzer,  was  a  minor  at  the  time  the  action 
was  commenced.  The  ultimate  question  to  be  deter- 
mined is,  was  the  said  Charles  B.  Smeltzer  the  owner 
of  the  land  in  controversy  at  the  time  of  the  tax  sale, 
and  has  he  continued  to  be  such  owner  until  the  com- 
mencement of  this  suit?  It  is  provided  by  section  892 
of  the  Code  that,  ''if  real  property  of  any  minor  or 
lunatic  is  sold  for  taxes,  the  same  may  be  redeemed  at 
any  time  within  one  year  after  such  disability  is 
removed.  *  *  *'^  And  under  this  provision  of  the 
law  the  minor  must  be  the  owner  of  the  lands  sold  for 
taxes  at  the  time  of  such  sale,  to  be  entitled  to  an 
extension  of  the  time  of  redemption  beyond  the  three 
years  provided  for  in  other  cases  of  sales  for  taxes. 
Burton  v.  Hintrager,  18  Iowa,  348.  It  was  incumbent 
on  the  plaintiff  to  show,  as  an  affirmative  fact,  that  his 
ward,  Charles  B.  Smeltzer,  was  the  owner  of  the  land 
at  and  after  the  tax  sale.  The  facts  in  connection  with 
the   ownership  of  the  land    are    briefly    as  foUows: 
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Charles  C.  Smeltzer  was  the  owner  of  a  large  quantity 
of  land  in  Clay  and  other  counties  in  that  part  of  the 
state.  He  also  owned  a  valuable  homestead  in  the  city 
of  Ft*  Dodge.  He  died,  leaving  the  said  Charles  B. 
Smeltzer  his  only  heir.  The  estate  was  largely  involved 
in  debt,  and  the  plaintiff  Pearsons,  as  administrator 
and  guardian,  attempted  to  save  the  homestead  for  his 
ward. 

The  lands  in  controversy  were  owned  by  Charles 
C.  Smeltzer,  and  no  conveyance  thereof  was  made  by 
him  at  any  time.  If  he  had  any  interest  therein  at  the 
time  of  his  death,  it  descended  to  his  said  son.  The 
plaintifiE^s  claim  of  ownership  is  based  on  a  quitclaim 
deed  of  the  land  from  one  Beecher.  Beecher's  claim 
to  the  land  was  founded  upon  a  tax-sale  deed,  dated 
June  30,  1877.  The  quitclaim  deed  was  executed  Sep- 
tember 17,  1877.  It  is  strenuously  contended  in  behalf 
of  the  appellee  that,  as  the  tax-sale  deed  to  Beecher  was 
presumptive  evidence  of  title  in  him,  it  follows  that  the 
quitclaim  deed  conveyed  that  title  to  the  plaintiff,  and 
that  he  is,  therefore,  entitled  to  redeem.  If  this  were  aU 
the  evidence  of  title,  or,  rather,  if  there  v(ere  no  other 
facts  in  the  case  inconsistent  with  this  presumption,  the 
claim  of  the  appeUee  would  no  doubt  be  valid.  But 
the  quitclaim  deed  is  a  peculiar  instrument.  It  is  in 
the  following  words  : 

^^Know  All  Men  hy  Tliese  Presents:  That  we, 
Hezekiah  Beecher  and  Pauline  E.  Beecher,  husband 
and  wife,  of  the  county  of  Webster,  Iowa,  in  consider- 
ation of  the  sum  of  one  dollar  ($1)  in  hand  paid,  do 
hereby  quitclaim  unto  George  R.  Pearsons,  guardian  of 
Charles  B.  Smeltzer,  minor,  of  Webster  county,"  state 
of  Iowa,  all  our  right,  title  and  interest  in  and  to  the 
following  described  lands,  to-wit,  •  *  •  lots  two, 
three,  four  and  seven  (2,  3,  4,  7),  in  section  seven- 
teen (17),  township  ninety-seven  (97),  range  thirty- 
five  (35),    west;      *     *    •     the  total  of  said  land 


Oct.  1891]       Peabsons  v.  Am.  Invest.  Co.  361 

amounting  to  sixty-eight  hundred  and  seventy-six  and 
eighty-eight-hundredths  acres,  according  to  the  gov- 
ernment survey,  be  the  same  more  or  less.  And 
the  said  Pauline  E.  Beecher  hereby  relinquishes  her 
right  of  dower  in  and  to  the  above  and  foregoing  tracts 
of  land,  as  described,  the  same  having  been  held  in 
trust. 

*' [Signed]  Hezekiah  Beecher, 

*Tauline  E.  Beecher.'^ 

l)ulj  acknowledged. 

It  appears  from  this  deed  that  the  land  in  question, 
with  a  large  quantity  of  other  land,  was  held  in  trust 
by  Beecher  for  some  one ;  and  the  consideration  named 
imports  that  he  had  no  real  interest  in  the  land. 
Again,  it  appears  from  the  testimony  of  the  plaintiff, 
as  a  witness  in  the  case,  that  Beecher  had  no  interest 
in  the  land.  The  following  is  the  language  of  the 
witness:  ''This  deed  was  made  at  my  request,  as 
Beecher  had  no  valid  right  to  the  property.''  As 
further  impeaching  not  only  any  claim  of  Beecher  to 
the  property,  but  as  showing  that  all  the  interest  which 
Charles  B.  Smeltzer  at  any  time  had  therein  was  such 
only  as  he  inherited  from  his  father,  it  appears  in  evi- 
dence that  Pearsons,  the  plaintiff,  as  administrator  of 
the  estate  of  Charles  C.  Smeltzer,  and  as  guardian  of 
Charles  B.  Smeltzer,  made  a  contract  with  one  Grant, 
who  was  a  creditor  of  the  estate,  by  which  Grant  was 
to  take  aU  of  the  land  belonging  to  the  estate,  in  con- 
sideration that  the  homestead  should  be  saved  and 
descend  unincumbered  to  said  Charles  B.  Smeltzer. 
This  contract  was  presented  to  the  circuit  court  in  a 
proceeding  based  thereon,  in  which  proceeding  Charles 
B.  Smeltzer  was  n\ade  a  party,  and  the  court  approved 
the  contract,  and  ordered  it  to  be  performed,  and  it  was 
performed  by  Grant,  and  he  thereby  became  entitled  to 
the  land  in  controversy.  These  facts  are  not  disputed. 
In  our  judgment,  they  are  sufficient  to  rebut  the  pre- 
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sumption  that  the  tax  deed  to  Beecher  conveyed  an 
independent  title  to  the  land.  It  is  not  claimed  that 
the  order  confirming  the  contract  with  Grant  was  void. 
He  states  in  his  testimony  that  he  does  not  remember 
*'why  said  real  property  was  not  conveyed  to  William 
M.  Grant  pursuant  to  the  contract  made  by  me  as 
administrator  and  guardian.'^ 

Our  conclusion  is  that  the  court  below  should  have 
found  that  the  evidence  did  not  show  that  Charles  B. 
Smeltzer  was  the  owner  of  the  land,  and  entitled  to 
redeem  from  the  subsequent  tax  sale  under  which  the 
defendant  claims,  and  the  decree  will  be  reversed.  % 


Jennie  A.  McCreary,  Appellee,  v.  D.  H.  Skinner, 

Sheriff,  etc.,  et  al.j  Appellants. 

Fraudulent  Conveyances:  mortgage  taken  in  part  to   hinder 

CREDITORS:     GENERAL  VERDICT   INCONSISTENT  WITH    SPECIAI,    PINDINO 

AND  ADMISSIONS  IN  EVIDENCE.  The  plaintiff's  husband  being  thc^ 
owner  of  a  stock  of  merchandise,  and  being  indebted  to  divers  per- 
sons, gave  to  the  plaintiff  a  mortgage,  on  said  property  as  security  for 
an  indebtedness  to  her  originating  more  than  twenty  years  previ- 
ous. In  an  action  for  convei'sion  against  the  defendant,  who  had 
seized  the  mortgaged  property  under  a  writ  of  attachment  in  favor  of 
another  creditor  of  the  husband,  the  .plaintiff  testified  that  her  pur- 
.  pose  in  taking  the  mortgage  was  partly  to  prevent  other  creditors 
from  taking  the  goods.  The  jury  returned  special  findings  to  the 
effect  that  the  mortgagor  was  insolvent  when  the  mortgage  was 
executed,  that  he  was  being  pressed  by  creditors  at  the  time,  that  it 
was  because  he  was  so  pressed  that  he  and  the  plaintiff  talked  of 
putting  the  mortgage  on  the  property  in  controversy,  that  prior  to 
this  time  the  plaintiff  had  never  made  any  demand  of  her  husband  for 
either  payment  or  security,  nor  had  received  any  written  evi* 
dence  of  the  indebtedness,  that  with  the  consent  of  the  plaintiff  the 
mortgagor  gave  another  mortgage  on  the  same  property,  prior  to  the 
plaintiff's  mortgage,  to  one  M.,  to  secure  him  for  services  he  might 
render  in  the  future  as  an  attorney,  in  the  event  that  the  plaintiff's 
mortgage  was  attacked  by  creditors,  and  that  these  two  mortgages 
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covered  all  of  the  husband's  property.  Held,  that  these  special  findings 
taken  in  connection  with  the  admissions  of  the  plaintiff  in  evidence 
"showed  that  the  plaintiff's  mortgage  was  taken  in  part  to  hinder  or 
delay  creditors,  and  being  inconsistent  with  a  special  finding  that  the 
mortgage  was  taken  without  any  fraudulent  intent,  and  a  general 
verdict  in  favor  of  the  plaintiff,  the  defendant's  motion  for  judgment,, 
notwithstanding  the  verdict  of  the  jury,  should  have  been  sustained. 

Appeal  from    Page  District   Court. — Hon.   A.   B. 

Thoknell,  Judge. 

Saturday,  October  10,  1891. 

Action  to  recover  a  certain  stock  of  goods.  There 
was  a  judgment  for  the  plaintiff,  from  which  the  defend- 
ants appeal. — Reversed, 

T,  E.  Clark  and  Nathaniel  B.  Raymond,  for  appel- 
lants. 

TF.-  W,  Morsman,  for  appellee. 

Granger,  J. — The  plaintiff  is  the  wife  of  A.  B. 
McCreary,  who  in  February,  1886,  was  the  owner  of  a 
stock  of  merchandise  consisting  of  books,  stationery, 
wallpaper,  watches,  jewelry,  silvei-ware,  etc.,  and  on 
the  twenty-second  of  that  month  he  made  to  the  plain- 
tiff a  chattel  mortgage  thereon,  to  secure  the  sum  of 
eight  hundred  and  seventy-three  dollars  and  thirty-two 
cents,  due  in  sLx  months.  The  mortgage,  by  its  terms, 
gave  to  the  mortgagor  the  right  to  sell,  in  the  usual 
course  of  trade,  from  the  stock,  and  from  the  proceeds 
of  the  sales  to  keep  the  stock  at  the  present  value ;  the 
mortgage  to  cover  the  additions  thereto.  Redhead, 
Norton,  Lathrop  &  Co.  was  an  attaching  creditor  of 
A.  B.  McCreary,  and  in  March,  1886,  by  virtue  of  an 
attachment,  seized,  the  stock  of  goods  thus  mortgaged, 
and  the  issues  in  this  case  involve  the  validity  of  the 
plaintiff's  mortgage,  the  defendants'  contention  being 
that  it  is  void  as  in  fraud  of  creditors;  and  they  rely 
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• 
upon  the  admissions  of  the  plaintiff  in  evidence,  and 

the  following  special  findings  of  the  jury,  to  sustain 

their  position,  upon  which  they  moved  the  court  for  a 

judgment  in  their  favor,  notwithstanding  the  general 

verdict : 

^^ First.  Was  A.  B.  McCreary  at  the  time  of  the 
execution  of  plaintiff's  mortgage,  on  or  about  Feb- 
ruary 22,  1886,  insolvent?    A.     Yes. 

^^ Second,  Was  A.  B.  McCreary  at  the  time  of  the 
execution  of  plaintiff's  mortgage,  on  or  about  February 
22,  1886,  and  for  some  time  prior  thereto,  being  pressed 
by  creditors  for  the  collection  of  their  claims!  A. 
Yes. 

^^ Third.  Was  it  because  A.  B.  McCreary  was 
being  pressed  by  his  creditors  that  he  and  the  plaintiff 
first  talked  of  putting  the  mortgage  in  controversy  on 
his  stock  of  goods,  attached  by  defendants!    A.    Yes. 

^^Fourth.  Did  A.  B.  McCreary,  with  the  consent  of 
plaintiff,  place  a  mortgage  upon  the  property  in  contro- 
versy prior  to  plaintiff's  mortgage,  to  secure  a  note  of 
one  hundred  dollars  to  S.  C.  McPherrin,  on  account 
of  services  which  he  was  to  render  in  the  future  as  an 
attorney,  in  the  event  that  plaintiff's  mortgage  was 
attacked  by  creditors!     A.    Yes. 

' 'Fifth.  Had  the  plaintiff  up  to  February  22, 1886, 
ever  made  any  demand  of  A.  B.  McCreary  for  the  pay- 
ment or  security  of  the  various  loans  which  she  claims 
formed  the  consideration  for  the  mortgage  in  contro- 
veiisy!    A.    No. 

''Sixth.  Had  the  plaintiff  up  to  February  22, 1886, 
■ever  received  from  A.  B.  McCreary  any  written  evi- 
dence of  the  indebtedness  which  she  claims  was  the 
<3onsideration  of  the  mortgage  in  controversy!  A. 
No. 

"Seventh.  Did  plaintiff's  mortgage  cover  all  the 
property  owned  by  A.  B.  McCreary  which  was  subject 
to  execution !    A .    Yes. ' ' 
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In  addition  to  these  findings,  the  plaintiflE  testified 
that  her  purpose  in  taking  the  mortgage  was  partly  to 
prevent  other  creditors  from  taking  the  goods.  In 
answer  to  a  question  if  such  was  not  her  purpose,  she 
answered,  '^Partly.''  This,  with  the  answers  to  other 
questions  put  to  her,  admits  of  but  the  single  conclusion 
that  such  was  her  purpose.  The  debt  for  which  the 
mortgage  was  given  was  more  than  twenty  years  old, 
and  consisted  of  money  loaned  to  her  husband,  to  be 
paid  whenever  she  should  want  it  to  procure  her  a 
home,  and  no  written  evidence  of  the  debt  was  ever 
given  tUl  1886,  when  the  mortgage  in  question  was 
executed.  The  record,  independent  of  her  admissions 
as  to  her  purpose,  is  a  feeble  showing  of  good  faith,  but 
with  the  findings  and  the  admissions  we  think  the 
motion  for  judgment  for  the  defendants  should  have 
been  sustained.  It  is  true  that  the  jury  returned  other 
findings,  to  the  effect  that  the  mortgage  was  not 
taken  with  a  fraudulent  intent,  but  the  difficulty  with 
these  findings  is  they  override  the  admissions  of  the 
plaintiff  against  herself,  which  are  to  be  taken  as  true. 

There  is  an  attempt  in  argument  to  show  that  the 
admissions  made  on  the  cross-examinations  should  not 
prevail  against  other  statements  made  by  the  plaintiff 
in  her  testimony.  On  the  direct  examination  she  said: 
'*I  had  no  other  object  in  taking  that  mortgage  besides 
the  security  for  my  note.''  Much  reliance  is  placed  on 
this  statement  to  bring  the  point  within  the  rule  that 
the  question  of  fact  as  to  a  fraudulent  intent  is  one  for 
the  jury.  It  is  to  be  borne  in  mind  that  the  plaintiff  is 
a  witness  in  her  own  behalf,  and  that  statements  or 
admissions  deliberately  made  against  her  interest  are  to 
be  taken  as  true,  and  we  are  to  determine  from  her 
entire  evidence  i£  the  statement  that  her  motive  in 
taking  the  mortgage  was  in  part  to  hinder  and  delay 
creditors  was  intentionally  made,  and  of  that  we  think 
there  can  be  no  doubt.     The  cross-examination  was 
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quite  thorough,  and  her  attention  was  in  many  ways 
drawn  to  the  importance  of  that  particular  point  in  the 
case;  and  indirectly,  in  different  ways,  she  gave  expres- 
sion to  the  same  conclusion,  as  that  she  believed  it  was 
*^the  reading  of  the  mortgage''  that  she  was  to  ^'let  the 
mortgage  stand  until  somebody  else  troubled  him;'' 
that  she  said  when  the  mortgage  was  taken  that  he  was 
to  go  on  with  his  business  until  she  ^^saw  he  was  going 
to  have  business  trouble,"  and  that  she  intended  to 
keep  the  creditors  off  ^'if  he  could  go  on  with  his  bus- 
iness." It  unquestionably  appears  that  she  and  her 
husband  thought  when  the  mortgage  was  given  that  its 
validity  would  be  tested  by  the  creditors,  and  she  con- 
sented that  a  prior  mortgage  for  one  hundred  dollars 
might  be  placed  on  the  stock,  to  secure  an  attorney's 
fee  for  services  to  be  performed  in  resisting  the  creditors 
of  her  husband  in  an  effort  to  set  aside  the  mortgage. 
Taken  together,  the  testimony  clearly  imports  an  intent 
on  her  part  to  admit  that  her  purpose  was  in  part  to  aid 
her  husband  in  preventing  his  creditors  from  securing 
their  pay  from  the  stock  of  goods,  which  was  all  the 
property  he  possessed.  The  legal  conclusion,  then, 
from  the  finding  by  the  jury  and  the  admissions  by  the 
plaintiff,  is  that  the  mortgage  as  to  creditors  is  void. 
See,  on  this  point:  Davenport  v.  Ctimmings,  15  Iowa, 
219;  Wilson  v.  Horry  15  Iowa,  489;  Chapel  v,  Clappy  29 
Iowa,  191 ;  Chapman  v.  Ransom,  44  Iowa,  377 ;  Kohn  v. 
Clement  J  58  Iowa,  589;  Craig  v.  Fowler ,  59  Iowa,  200; 
Headington  v.  Langlandy  65  Iowa,  276;  Crawford  v. 
Nolan,  70  Iowa,  97. 

With  these  views,  the  motion  by  the  defendants 
for  judgment  should  have  been  sustained,  and  the  cause 
is  remanded  to  the  district  court  for  that  purpose. 
Eeversed. 
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Petronella  Ebickson,  Appellee,  v.  Barber  Bros. 

et  al.j  Appellants. 

1.  Practice:  district  court  rules:  trial  notices:  causes  contin- 
ued BEFORE  ANSWER.  District  court  rule  number  2,  requiring  that 
parties  desiring  to  bring  a  cause,  once  continued,  on  for  trial  shall 
file  with  the  clerk  a  notice  of  trial  at  least  ten  days  before  the  term,  is 
not  applicable  to  oases  continued  before  answer  is  filed. 

2.  Negrlifirence:  personal  injury:  testimony  of  physician.  In  an 
action  to  recover  damages  on  account  of  injuries  sustained  through 
the  negligence  of  the  defendant,  it  is  competent  for  a  physician,  who 
has  treated  the  plaintiff  for  such  injuries,  to  testify  as  to  the  location 
thereof,  whether  they  have  been  recovered  from,  and,  if  not,  whether 
that  fact  would  indicate  that  the  injuries  were  permanent. 

3.    : :  liverymen:  defective  appuances:  evidence.    The 

plaintiff  employed  the  defendant,  who  was  a  liveryman,  to  convey 
her  to  a  place  named,  and  claimed  that  in  the  course  of  the  journey 
she  was  thrown  from  the  wagon  employed  for  that  purpose  by  reason 
of  a  defective  fastening,  which  was  designed  to  secure  the  seat  which 
she  occupied  to  the  bed  of  the  wagon.  Held,  that  witnesses  who  did 
not  see  the  fastening  at  the  time  of  the  accident,  but  who  saw  it  when 
it  was  in  the  same  condition  as  when  the  plaintiff  was  injured,  were 
properly  allowed  to  testify  as  to  its  condition. 

4.     : : :  instructions  to  jury.    It  being  the  theory 

of  the  plaintiff  that  the  defendant  was  a  common  carrier  when 
employed  by  her,  she  sought  to  prove  such  fact  by  introducing  in 
evidence,  against  the  objection  of  the  defendants,  the  latter's  adver- 
tisement in  a  local  newspaper  as  liverymen.  Held,  that  the  court 
properly  refused  to  instruct  the  jury,  at  the  request  of  the  defendants, 
that  ''the  fact  that  the  defendants  were  liverymen  cut  no  figure  in 
the  case." 

^*  Practice  in  Supreme  Court:  verdict:  evidence.  Where  the 
evidence  is  so  confiioting  that  the  jury  might  well  have  found  a  verdict 
in  favor  of  either  party,  the  verdict  of  the  jury  will  not  be  disturbed 
upon  appeal. 
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Appeal  from  Hancock  Distyict'  Cou/rt.  —  Hon.   G.   W. 
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Saturday,  October  10,  1891. 

Action  to  recover  damages  on  account  of  personal 
injuries  sustained  by  the  plaintiff,  and  alleged  to  have 
been  caused  by  the  negligence  of  the  defendant^. 
There  was  a  trial  by  jury,  and  a  judgment  in  favor 
of  the  plaintiff.     The  defendants  appeal. — Affirmed. 

W.  E.  Bradford,  for  appellants. 

Bipley  <&  Osborne  and  Wesley  Aldrictge,  for  appellee.. 

EoBiNSON,  J. — The  defendants,  at  the  time  of  the 
transactions  in  question,  were  engaged  at  Britt,  as 
liverymen,  in  cariying  passengers  for  hire.  In  May, 
1889,  the  plaintiff  engaged  the  defendants  to  convey 
her  from  Britt  to  a  place  in  the  country,  several  miles 
distant.  An  open,  two-seated  buggy  was  selected. 
The  plaintiff  occupied  a  part  of  the  rear  seat,  one  of 
the  defendants  acting  as  driver,  and  the  journey  was 
commenced.  Before  it, was  completed)  in  crossing  a 
small  culvert,  the  plaintiff  was  thrown  from  the  buggy, 
and  received  the  injuries  of  which  she  complains.  She 
alleges  that  the  defendants  were  negligent  in  not  pro- 
viding a  safe  vehicle,  in  that  the  seat  she  occupied  was 
not  properly  fastened,  and  in  not  driving  the  team 
properly.  The  answer  contains  a  general  denial,  and 
alleges  that  the  plaintiff  contributed  to  the  injuries  in 
question  by  her  own  negligence.  The  jury  returned  a 
verdict  in  favor  of  the  plaintiff  for  eight  hundred  dol- 
lars. On  the  hearing  of  a  motion  for  a  new  trial,  the 
district  court  ordered  that  it  be  sustained  unless  the 
plaintiff  should  consent  to  a  reduction  of  the  amount 
of  her  recovery  to  five  hundred  dollars.  The  plaintiff 
thereupon  consented  to  such  reduction .  and  judgment 
was  then  entered  in  her  favor  for  five  liundred  dollars, 
and  costs. 
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I.     Tlie  petition  in  this  case  was  filed  in  Septem- 
ber, 1889.    At  the  October  term  of  court  of  that  year 
1,  pracwcb:  dis-  *^®  defendant  appeared,  and  filed  motions 
Siee?  ttui  no-  ^^  Strike  f rom  the  petition  and  for  a  more 
c^S^SSd*^-    specific    statement.     The    motions    were 
ore  answer,     sustained,    and    an    amendment   to    the 
petition  was  filed.     The  cause  was  then  continued, 
with  leave  to  the  defendants  to  answer  by  the  first  day 
of  the  next  December  term.     The  answer  was  filed  in 
vacation,  more  than  ten  days  before  the  December 
term.     Rule  2  of  the  rules  of  practice,   adopted  by 
the  convention  of  district  judges  held  pursuant  to  the 
requirements  of  section  11,  chapter  134,  Acts  of  the 
Twenty-first  General  Assembly,  is  as  follows : 

'*In  any  case,  once  continued,  where  an  answer  is 
on  file,  either  party  desiring  to  bring  such  cause  on  for 
trial  at  any  time  shall,  at  least  ten  days  before  such' 
term,'file  with  the  clerk  a  notice  of  trial,  and  no  such 
cause  shall  stand  for  trial  unless  a  trial  notice  be  so 
filed,  except  by  consent  of  parties:  provided,  that,, 
after  the  commencement  of  the  term,  the  court  may,, 
in  its  discretion,  by  order  entered  of  record,  permit 
notices  of  trial  to  be  entered  in  the  same  manner,  ten 
days  prior  to  such  date  as  the  court  may  name  in  such 
order.  Such  order  may  be  general,  and  not  entered  of 
record  in  each  particular  case;  and  the  clerk,  in  pre- 
paring the  court  calendars,  shall  note  thereon,  opposite^ 
the  -title  of  each  cause  noticed  for  trial,  ^For  trial,  *• 
which  words  shall  also  appear  on  the  printed  calendar. 
This  rule  shall  not  apply  to  appearance  or  criminal 
cases,  nor  to  proceedings  in  probate.'^ 

In  this  case  no  trial  notice  was  ever  filed,  and  for 
that  reason  the  defendants  objected  to  going  to  trial  at 
the  December  term.  The  objection  was  overruled,  and 
the  defendants  were  compelled  to  go  to  trial  at  that  term. 
They  now  complain  of  that  ruling,  and  insist  that  the  • 
Vol.  83—24 
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rule  quoted  applies  to  all  continued  cases  in  which  an 
answer  is  on  file  ten  days  before  the  next  term  of  court, 
and  that  since  the  answer  in  this  case  was  on  file 
November  20,  1889,  and  the  first  day  of  the  next  term 
of  court  was  on  the  third  day  of  the  next  month,  they 
were  entitled  to  a  trial  notice,  and  could  not  be  com- 
pelled, lawfully,  to  go  to  trial  without  it.  The  rule 
does  not  apply  to  any  case  at  the  term  at  which  the 
defendant  is  first  required  to  appear,  yet,  under  the 
rules  of  practice  in  force  in  this  state,  the  parties  to  all, 
excepting  some  equitable  actions,  are  entitled  to  have 
the  issues  settled  and  the  cause  tried  at  the  appearance 
term,  unless  grounds  for  a  continuance  exist.  Code, 
sees.  2635,  2636,  2691,  2744,  2745.  When  a  case  haa 
been  continued  before  the  issues  are  settled,  there  is  no 
more  reason  for  requiring  a  trial  notice  than  there  is  to 
require  such  a  notice  before  the  appearance  term.  It 
is  a  matter  of  common  knowledge  that  many  cases  are 
continued  from  term  to  term  after  the  issues  are  settled, 
the  parties  in  interest  not  caring  to  have  them  tried. 
In  such  a  case,  both  parties  having  consented  to  a  con- 
tinuance, it  is  just  that  either  one  who  wishes  a  trial 
shall  give  notice  of  that  fact.  We  think  the  rule  under 
consideration  was  adopted  largely  on  account  of  cases 
of  that  kind,  although  its  language  is  so  broad  as  to 
include  others.  In  a  very  large  proportion,  and  in 
probably  a  majority,  of  cases,  the  issues  are  joined  by 
petition  and  answer.  In  a  large  share  of  the  cases  in 
which  that  is  not  true,  the  filing  of  the  answer  informs 
the  plaintiff  of  the  defenses  he  is  to  meet.  In  view  of 
these  facts,  and  of  the  rights  of  the  parties  at  the 
appearance  term,  and  the  practice  of  continuing  cases 
by  agreement  to  which  we  have  referred,  we  think  the 
words,  *^ where  an  answer  is  filed,''  refer  to  [the  condi- 
tion of  the  case  at  the  time  of  the  continuance,  and 
that  the  rule  does  not  apply  to  a  case  in  which  the 
answer  was  filed  after  the  continuance  was  had.    We 
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conclude,  therefore,  that  a  trial  notice  was  not  required 
in  this  case,  and  that  it  was  properly  set  down  foi'  trial 
at  the  December  term. 

II.  There  was  evidence  which  tended  to  show  that 
the  plaintifE  was  injured  in  the  back  and  hips  by  the 

accident  of  which    she  complains.     The 
pereonai  physiciau  who  treated  her  was   asked  ii 

m^yofphysi-  she  had  sustained  such  injuries,  and  had 

not,  at  the  time  of  the  trial,  recovered 
from  them,  whether  that  fact  would  be  any  indication 
that  the  injuries  were  permanent.  We  think  he  was 
properly  permitted  to  answer  the  question.  He  knew 
the  age  and  condition  of  the  plaintiff,  and  was  qualified 
to  express  an  opinion  as  to  the  extent  of  her  injuries, 
and  the  time  required  for  her  to  recover  from  them,  if 
they  were  of  a  transient  nature,  and  what  her  failure  to 
recover  from  them  during  the  time  which  had  elapsed 
when  he  testified  would  indicate,  if  anything,  as  to  their 
character. 

III.  The  plaintiff  claims  that  she  was   thrown 
from  the  buggy  in  part  by  reason  of  a  defective  fasten- 
ing, which  was  designed  to  secure  the 

■  eryixen:*         scat  wMch  shc  occupied,   to  the  bed  of 
appiiancea:      the  buggy.     The  jolt,  caused  by  crossing 

the  culvert,  when  the  accident  occurred, 
threw  the  seat  out,  and  it  is  claimed  by  the  plaintiff 
that,  had  the  seat  been  properly  secured,  the  accident 
would  not  have  happened.  The  appellants  complain  of 
certain  testimony,  given  on  the  part  of  the  plaintiff,  to 
show  the  condition  of  the  fastening,  on  the  ground  that 
the  witnesses  did  not  see  the  fastening  at  the  time  of  the 
accident,  and,  therefore,  could  not  have  known  its  con- 
dition at  that  time.  But  there  was  evidence  which 
tended  to  show  that  the  fastening  was  in  the  same  con- 
dition at  the  time  of  the  accident  that  it  was  when  it 
was  observed  by  the  witnesses,  and  their  testimony  was, 
therefore,  properly  admitted. 
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IV.  The  petition  was  drawn,  and  the  trial  of  the 
case  was  for  a  time  conducted  by  the  plaintiff,  on  the 

theory  that  the  defendants  were  common 
'  iMtTOcSonsto  carriers    when    engaged  by  her.     In  an 

amendment  to  the  petition,  it  is  alleged 
that  the  defendants  were  common  carriers  at  that  time. 
For  the  purpose  of  showing  that  the  defendants  were 
common  carriers,  as  charged,  the  plaintiff  was  per- 
mitted, against  the  objections  of  the  defendants,  to 
introduce  in  evidence  an  advertisement  which  they  had 
inserted  in  a  paper  published  at  Britt,  in  which  their 
name  was  given,  and  their  business  as  keepers  of  a 
livery,  sale  and  feed  stable  at  Britt  was  indicated.  The 
advertisement  also  contained  the  following:  ' 'First- 
class  accommodations.  Careful  drivers  furnished  when 
desired.  Give  us  a  call.'^  The  defendants  asked  the 
court  to  instruct  the  jury  as  follows:  '^1.  The  fact 
that  defendants  were  liverymen  cuts  no  figure  in  this 
case.  They  were  not  common  carriers  of  passengers, 
like  a  railway  or  stage-coach  line.^^  The  instruction 
was  refused,  and  of  that  refusal,  and  of  the  failure  of 
the  court  to  instruct  the  jury  in  regard  to  common  car- 
riers, the  defendants  complain.  It  cannot  be  said  that 
the  fact  that  the  defendants  were  liverymen  ''cuts  no 
figure  in  the  case.''  Even  though  their  liability  was  not 
that  of  common  carriers,  yet  the  fact  that  they  engaged 
as  liverymen  to  carry  the  plaintiff  to  her  destination,  for 
hire,  created  an  obligation  of  care  and  diligence*  on 
their  part,  greater  than  might  havejBxisted  under  other 
circumstances.  The  court  did  not  charge  the  jury  that 
the  defendants  would  be  liable  as  common  carriers,  but 
that  they  were  required  to  use  ordinary  care  and  dili- 
gence in  discharging  their  obligations  to  the  plaintiff, 
including  ordinary  care  and  skiU  in  driving  the  team. 
The  rule,  as  announced  to  the  jury,  was  as  favorable  to 
the  defendants  as  they  were  entitled  to  have  it  stated, 
and  we  do  not  understand  that  they  complain  of  it. 
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since  the  jury  were  correctly  instructed  as  to  what  facts 
must  have  been  proven  to  entitle  the  plaintiff  to 
recover,  it  was  not  necessary  to  instruct  them  in  regard 
to  a  degree  of  liability  not  really  involved  in  the  case. 
Under  the  charge  as  given,  the  defendants  could  not 
have  been  prejudiced  by  the  fact  that  the  court  did  not 
instruct  in  regard  to  their  liability  as  common  carriers, 
averred  in  the  petition,  and  the  statement  of  the  plain- 
tiff, in  offering  the  advertisement,  that  it  was  designed 
to  show  that  they  were  common  carriers.  Those  mat- 
ters were  necessarily  as  nrach  eliminated  from  the  case 
by  the  charge  given  as  they  would  have  been  had  the 
court  referred  to  them  specifically. 

V.  The  appellants  criticise  portions  of  the  charge, 
and  complain  of  rulings  in  regard  to  the  admission  of 
6.  PEACTicB  in  evidence,  and  in  refusing  to  give  instruc- 
coSrt™\rdiot:  tious  asked.  None  of  the  questions  thus 
'^^^'^^^^  presented  are  of  sufficient  importance  to 
justify  a  separate  discussion  of  them.  We  do  not 
think  any  of  the  objections  of  the  appellants  are  well 
founded.  There  was  much  conflict  in  the  evidence,  and 
the  jury  might  well  have  returned  a  verdict  in  favor  of 
the  defendants.  But,  in  our  opinion,  there  is  sufficient 
evidence  to  sustain  the  verdict  rendered.  The  court 
did  not  err  in  its  rulings  as  to  the  proper  elements  of 
damage  involved  in  the  case,  and  its  charge  to  the  jury 
was  fair  to  the  defendants. 

We  discover  no  .error  which  would  justify  a 
reversal  of  the  judgment  of  the  district  court.  It  is, 
therefore,  affirmed. 


Edward  F.  Bullard,  Appellant,  v.  B.  F.  Harkness, 

Appellee. 

1.     Injunction:  bond:  damages:  expenses.    In  an  action  brought  by 
the  defendant  to  enjoin  an  execution  sale  of  certain  lands  and  to 
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quiet  his  title  thereto,  the  injunction  was,  upon  final  hearing,  dis- 
solved, and  the  defendant  held  to  hold  the  land  in  trust  for  the  plain- 
tiff herein.  Held,  in  an  action  upon  the  injunction  bond  that  the 
plaintiff  was  not  entitled  to  recover  as  damages  the  costs  and 
expenses  incurred  in  obtaining  the  dissolution  of  said  injunction. 

2.    :  :   USE  OF  laud.    The  value  of  the  use  of  the  land  in 

such  case  for  the  time  that  the  plaintiff  was  kept  out  of  possession 
being  contingent  upon  the  result  of  said  execution  sale,  Jteld,  not  to 
be  recoverable  as  damages. 

3.     : : .     The  cost  of  publication  of  the  notice  of  said 

execution  sale  having  been  incurred  in  part  for  other  lands,  and  it  not 
appearing  what  part  of  such  expense  was  on  account  of  the  lands  in 
controversy,  and  said  sale  as  to  tl^e  latter  lands  being  unnecessary, 
held,  that  the  plaintiff  was  not  entitled  to  recover  such  costs. 

Appeal  from  Humboldt  District  Court. — Hon.  George 

H.  Carr,  Judge. 

Saturday,  October  10,  1891. 

This  is  an  action  upon  an  injunction  bond. 
There  was  an  answer  denying  generally,  and  setting 
up  a  counterclaim,  to  which  a  reply  was  filed  denying 
the  same.  A  trial  was  had  to  the  court  resulting  in 
a  judgment  dismissing  the  plaintiff's  petition,  and  in 
favor  of  the  defendants  on  the  counterclaim.  The 
plaintiff  appeals. — Affirmed. 

E.  F.  Bullard,  for  appellant. 

A.  E.  Clark  J  for  appellees. 

Given,  J. — I.     The  appellant,  having  a  judgment 

and  decree  of  foreclosure  against  certain  lands,  waspro- 

1.  Injunction:      cecdiug  to  Sell  the  Same  ou  spccial  cxe- 

agM:'e™"      cutiou.     The  appellee  Prouty,    claiming 

penses.  ^^  |^^  ^.j^^  owucr  of  the  lauds  under  a  tax 

deed,  brought  an  action  to  enjoin  the  sale  and  to  quiet 
his  title,  and,  to  procure  the  issuance  of  the  injunc- 
tion, executed  the  bond  sued  upon,  with  the  appellee 
Harkness,   as  his   surety.     On   final   hearing   it  was 
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decreed  that  the  appellee  Prouty  held  the  lands  as 
trustee  for  the  appellant,  that  the  injunction  be  dis- 
solved, and  that  the  appellee  convey  the  land  to  the 
appellant.  The  appellant  asks* to  recover  on  the  bond 
costs  and  expenses  alleged  to  have  been  incurred  in 
obtaining  a  dissolution  of  the  injunction ;  the  value  of 
the  use  of  the  land,  or  interest  on  the  amount  at  which 
the  appellant  would  have  bid  it  oflf,  and  ten  dollars  and 
sixty  cents  paid  for  advertising  the  sale.  The  appel- 
lant assigns  as  errors  the  exclusion  of  these  claims  for 
damages. 

There-  was  no  direct  attack  made  against  the 
injunction.  It  was  left  to  stand  or  fall  upon  the 
question  of  ownership;  and,  Prouty^s  title  being 
found  to  be  that  of  a  trustee  for  the  appellant,  the 
injunction  was  dissolved.  The  costs  and  expenses 
incurred  by  the  appellant  were  in  trying  the  issue 
of  ownership,  and  are  not  different  from  what  they 
would  have  been  if  no  injunction  had  been  issued. 
It  is  only  such  expenditures  as  were  necessarily 
incurred  in  defending  against  the  injunction  that 
are  recoverable  on  the  bond,  and  expenses  incurred 
in  defending  against  other  features  of  the  case  in 
which  the  injunction  was  issued  are  not  included. 
When  an  injunction  is  the  only  relief  sought,  and 
dissolution  is  procured  on  final  hearing,  necessary 
costs  and  expenses  in  procuring  the  dissolution  are 
recoverable.  Behrens  v.  McKenzie,  23  Iowa,  333; 
Lang  worthy  v.  McKelvey^  25  Iowa,  48;  Reec'e  v. 
Northwayj  58  Iowa,  187;  Ford  v.  LoomiSj  62  Iowa, 
586;  Thomas  v.  McDaneld^  77  Iowa,  300.  When  the 
injunction  is  merely  auxiliary,  expenses  incurred  in 
defending  the  action  are  not  recoverable.  Carroll  Co, 
V.  Land  Co.j  53  Iowa,  685.  The  appellant  relies  upon 
Thomas  v.  McDaneld^  supra.  While  theie  is  a  simi- 
larity in  the  facts,  there  is  this  controlling  distinction  : 
In  that  case  the  only  relief  asked  was  to  enjoin  the 
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sale.  ''Strike  the  prayer  for  injunction  ^nd  the  alle- 
gations upon  which  it  was  asked  from  the  petition,  and 
there  is  no  case  left.^'  Not  so,  however,  in  this  case, 
as  the  appellee  Prouty's  claim  of  ownership  and  right 
to  be  quieted  in  his  title  remained  to  be  determined, 
even  though  the  injunction  was  dissolved.  The  injunc- 
tion was  merely  auxiliary,  and  none  of  the  expenses 
claimed  were  incurred  in  procuring  its  dissolution,  and, 
therefore,  are  not  recoverable  on  the  bond. 

II.     The  appellant  asserts  that  the  land  was  worth 
sixteen  hundred  dollars;   that,   if  not  restrained,  he 

2. . .  uBe    would  have  bid  it  in  at  that  sum,  and 

of  land.  obtained  a  sherifE's  deed;   wherefore  he 

claims  to  be  entitled  to  the  value  of  the  use  of  the 
land  for  the  time  he  was  kept  out  of  possession,  or 
interest  on  the  sixteen  hundred  dollars.  As  said  in 
Johnson  v.  Moser,  72  Iowa,  654:  ''It  is  impossible  to 
know  what  the  result  of  the  sale,  if  made,  would  have 
been.  It  is  possible  the  property  might  have  been  sold 
to  some  person  other  than  the  plaintiff.''  True  it  did 
not  appear  in  that  case,  as  in  this,  that  the  judgment 
debtor  was  insolvent,  and  the  mortgaged  property 
insufficient  to  pay  the  debt ;  but  that  does  not  change 
the  fact  that  the  damages  claimed  depended  upon 
contingencies  the  result  of  which  cannot  be  known. 
.There  was  no  error  in  excluding  this  claim. 

III. '   The  appellant  expended  ten  dollars  and  sixty 
cents  for  publishing  the  notice  of  the  sheriff's  sale. 

Other    lands    than    those    the    sale    of 

•  •  *  •  • 

which  was  enjoined  were  included  in 
the  notice,  and  there  is  nothing  to  show  what  part 
of  the  expense  related  to  the  lands  included  in  the 
injunction.  According  to  the  decree,  the  appellant 
was  the  owner  of  the  lands,  and,  therefore,  the  action 
to  foreclose  his  mortgage  was  unnecessary.  The  con- 
tention was  whether  the  defendant  Prouty  held  the 
tax  title  in  his  own  right  or  in  trust  for  the  appellant, 
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and  the  injunction  was  merely  for  the  purpose  of-pre- 
venting  further  complications  by  a  sale  until  the  ques- 
tion of  ownership  was  determined.  We  find  no  error 
in  excluding  these  claims  for  damages. 

IV.  The  court  allowed  the  defendant  Prouty  on 
his  counterclaim  for  services  rendered  for  the  appellant 
in  the  condemnation  of  a  right  of  way  across  the  land, 
and  for  taxes  paid  on  the  land.  We  see  no  error  in 
making  these  allowances. 

The  judgment  of  the  district  court  is  affirmed. 


Manson  Loan  &  Trust  Company,  Appellee,  v.  H.  W. 

Heston  et  al.y  Appellants. 

Taxation;  general  n^OREASE  of  assessment  by  board  of  equalization. 
Where,  pursaant  to  the  order  of  the  boai'd  of  supervisors,  the  different 
classes  of  property  in  a  county  have  been  assessed  at  a  valuation  of  a 
uniform  per  centum  of  the  actual  cash  value,  the  supervisors  cannot 
afterwards^  when  sitting  as  a  board  of  equalization,  make  a  general 
increase  in  the  assessment  of  a  particular  class  of  property,  so  as  to 
make  the  per  centum  of  the  valuation  of  such  class  greater  than  the 
per  centum  of  valuatioH  of  any  other  class. 

Appeal  Jrom    Calhoun   District    Cov/rt. — Hon.    J.    P. 

Connor,  Judge. 

Monday,  October  12,  1891. 

Certiorari  to  declare  invalid  the  action  of  the 
fiiipervisors  of  the  county,  as  a  board  of  equalization, 
in  raising  the  as^ssments  of  moneys  and  credits  made 
against  the  plaintiffs.  The  district  court  adjudged  that 
the  action  of  the  defendants  complained  of  is  illegal, 
and  without  authority  of  law,  and,  therefore,  null  and 
Toid.    The  defendants  appeal. — Affirmed. 
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-E.  C.  Stevenson  and  J".  C.  Kerr^  for  appellants. 
0.  J.  Jolleyj  for  appellee, 

■ 

Beck,  0.  J. — ^I.  The  undisputed  facts  of  the  case 
are  these:  The  board  of  supervisors,  pursuant  to  the 
requirements  of  Code,  section  821,  made  a  classification 
of  the  assessable  property  of  the  county,  specifically 
designating  certain  classes  of  property  and  the  values 
to  be  assessed  thereon,  and  entered  an  order  that  "all 
other  property,  not  herein  enumerated,  the  assessors 
shall  assess  according  to  value,  in  proportion  to  the 
foregoing  valuation,  which  is  based  upon  fifty  per 
cent,  of  actual  cash  value. '^  In  obedience  to  this 
order,  the  assessors  assessed  the  plaintiffs,  respectively, 
upon  money  and  credits,  in  a  sum  specified  as  to  each. 
Subsequently  the  supervisors,  acting  as  a  board  of 
equalization,  for  the  alleged  purpose  of  equalizing  the 
taxes,  ordered,  among  other  changes  in  the  assess- 
ments, that  fifty  per  centum  be  added  to  all  assess- 
ments upon  moneys  and  credits  in  all  of  the  townships. 
There  were  various  changes  made  in  the  assessments  of 
other  classes  of  property,  in  some  instances  increasing 
and  in  others  diminishing  the  assessed  value;  but  it 
does  not  appear  that  there  was  any  purpose  or  effort  to 
increase  the  assessment  of  any  other  classes  of  prop- 
erty beyond  fifty  per  centum  of  the  actual  cash  value 
thereof,  which  the  board  of  supervisors  fixed  as  the  rate 
of  assessment,  and  which  we  must  presume  was  obeyed 
by  the  assessors,  and  all  assessments  for  money  and 
credits  in  each  township  were  upon  fifty  percentum  of 
the  value  thereof. 

II.  The  action  of  the  board  of  equalization  in 
increasing  the  assessments  upon  money  and  credits  did 
not,  and  could  not,  equalize  the  assessments  upon  that 
class  of  property ;  for  it  was  equally  assessed  in  each 
township.    Neither  could  that  action  have  effected  an 
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equalization  of  the  taxes  as  between  other  classes  of 
property  and  moneys  and  credits,  for,  as  we  have 
shown,  we  must  presume  the  other  classes  were  assessed 
at  fifty  per  centum  of  their  actual  value,  and,  as  is 
shown  by  the  record,  moneys  and  credits  were  assessed 
at  the  same  rate.  The  assessments  as  to  the  various 
classes,  including  moneys  and  credits,  were  equal  until 
the  change  by  the  board  of  equalization  made  an 
inequality  by  adding  to  the  assessments  of  moneys  and 
credits  fifty  per  centum.  The  action  of  the  board  of ' 
equalization  could  not  have  been  had  with  the  purpose 
of  equalizing  an  inequality,  for  none  existed ;  but  it  was 
clearly  had,  if  not  for  the  express  purpose,  surely  with 
the  certain  result,  plainly  to  be  foreseen,  of  creating  an 
inequality  in  the  assessments  on  money  and  credits 
when  compared  with  other  classes  of  property. 

III.  The  jurisdiction  of  the  board  of  equalization 
extends  no  further  than  to  authorize  it  to  equalize 
assessments.  It  did  not  authorize  the  changing  of  the 
assessment  roll  so  as  to  cause  inequalities.  Its  act, 
therefore,  in  this  case,  in  increasing  the  assessments  of 
the  plaintiflEs,  was  illegal,  and  beyond  its  jurisdiction, 
and  must  be  declared  void.  It  is  not  a  case  in  which  \ 
the  board  erred  in  the  exercise  of  its  lawful  discretion, 
for,  as  we  have  said,  it  had  no  jurisdiction  to  do  any 
act  the  necessary  result  of  which  would  cause  inequality 
as  to  the  assessments  of  various  classes  of  property, 
and  could  exercise  no  discretion  leading  to  that  result. 

IV.  Counsel  for  the  plaintiffs  insist  that  the 
change  in  the  assessment  operated  to  add  to  the  assess- 
ment roU  property  not  before  assessed.  This  is  prob- 
ably not  a  correct  view.  The  assessment  represented 
the  value  of  the  property  assessed.  Money  and  credits 
were,  under  the  order  of  the  board,  assessed  at  fifty  per 
centum  of  their  actual  value,  so  that  an  assessment  of 
five  hundred  dollars  was  in  fact  upon  one  thousand 
dollars  of  money.     The  addition  of  fifty  per  cent,  to 
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the  assessment  did  not  increase  the  money  assessed,  but 
only  increased  its  assessable  value.  But  whether  this 
view  or  the  view  of  counsel  be  correct,  it  is  very  plain 
that  the  addition  of  the  fifty  per  centum  to  the  assess- 
ment of  the  plaintiflfs  on  moneys  and  credits  created 
an  inequality  where  none  before  existed,  or,  if  an 
inequality  did  exist,  it  was  increased  by  the  unlawful 
acts  of  the  board  of  equalization  complained  of  by 
the  plaintiflfs. 

The  disposition  we  make  of  this  case  renders  the 
consideration  of  a  motion  to  aflSrm  unnecessary.  The 
decision  of  the  district  court  is  affirmed. 
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Lena  Scagel,  Administratrix,  Appellee,  v.  Chicago, 
Milwaukee  &  St.  Paul  Railway  Company, 

Appellant. 

1.  Railroads:  keolioence:  personal  injurt:  evidence:  opikionb. 
In  an  action  against  a  railroad  company  to  recover  damages  for  the 
death  of  one  of  the  defendant's  engineers,  caused  by  the  derailment 
of  the  train  upon  which  such  engineer  was  employed,  it  appeared  that 

.  the  ice  in  a  stream  crossed  by  defendant's  road,  and  at  the  point 
where  the  accident  occurred,  had  so  lodged  against  the  bridge  cross- 
ing said  stream,  and  against  and  upon  the  approach  thereto,  as  that 
when  struck  by  the  engine  the  rails  on  the  approach  on  one  side  were 
loosened  for  some  distance,  and  the  engine  and  cars  were  derailed. 
IIe}d,  that  the  question,  put  to  a  witness  who  visited  the  place  four  or 
five  hours  after  the  accident  occurred,  whether  any  ice  that  was  there 
appeared  to  have  been  struck  by  the  engine,  was  not  objectionable  as 
calling  for  an  opinion. 

2.     :  :  :  .    A  witness  having  testified  as  to 


the  relative  height  of  the  defendant's  track  at  the  place  of  the  acci- 
dent, and  on  the  main  bridge,  heUl,  that  for  the  purpose  of  showing 
what  the  grade  was  at  the  time  of  the  accident,  and  the  judgment  and 
recollection  of  the  witness  concerning  it,  he  was  properly  permitted  to 
testify  that  since  the  accident  the  grade  of  the  defendant's  road  at 
that  point  had  been  raised  about  one  foot. 
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3. 


4. 


5. 


6. 
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:  :  : :  life  tables.     Johnson's  New  Uni- 

Tersal  Encyclopedia,  'being  a  standard  work  upon  matters  of  science 
and  art,  is  competent  as  evidence  of  the  Northampton  and  American 
life  tables,  for  the  purpose  of  showing  the  expectation  of  life  of  an 
individual. 

:  : :  special  findings.    A  party  is  not  entitled 


upon  the  trial  of  a  cause,  to  have  interrogatories  submitted  to  the  jury 
for  its  special  findings  as  to  facts  that  are  immaterial,  nor  upon  every 
circumstance  which  may  have  some  bearing  on  his  case,  and  the 
refusal  of  the  court  to  submit  an  interrogatory,  the  answer  to  which 
could  not  have  controlled  the  general  verdict,  is  not  a  reversible  error. 

:  :  :  :    evidence.     There  being  evidence 


tending  to  show  that  a  large  part  of  the  railroad  ties  at  the  place  of 
the  accident  were  of  soft  wood,  and  broken  off  at  the  south  rail  of  the 
defendant's  road,  and  that  the  ends  of  others  were  ''combed  out''  by  the 
spikes  which  we^ e  forced  through  them  by  lateral  pressure,  heldf  that 
the  jury  was  warranted  in  finding  that  the  train  was  supposed  to  have 
been  derailed  by  coming  in  contact  with  ice,  and  the  giving  away  of 
the  ties,  and  that  the  use  of  the  word  supposed  was  not  objection- 
able. 

:  :  :  .    It  appearing  that  when  the  defend- 


ant's section  foreman  examined  the  bridges  a  few  hours  before  the 
accident  the  river  was  then  rising  rapidly,  that  the  stream  was  accus- 
tomed to  rise  rapidly,  and  had  been  as  high  several  times  before  since 
the  defendant's  railway  had  been  constructed,  and  that  twelve  or 
fifteen  years  before  the  track  at  the  same  point  had  been  washed  out, 
htld,  that  the  finding  of  the  jury  that  the  defendant  was  guilty  of  the 
want  of  ordinary  care  in  patrolling  its  track  was  supported  by  the 
evidence. 


:  :  :  .  A  rule  of  the  defendant  com- 
pany required  its  engiileers,  during  heavy  rainstorms,  or  immedi- 
ately thereafter,  to  run  its  trains  "very  cautiously,"  and  one  of  the 
questions  submitted  to  the  jury  for  their  special  finding  was,  whether 
the  deceased  was  running  the  engine  ''very  cautiously"  at  the  time  it 
came  in  contact  with  the  ice.  Held,  that  it  appearing  from  the  evidence 
that  the  rain  had  ceased  several  hours  before  the  deceased  reached  the 
place  of  the  accident,  the  interrogatory  related  to  an  immaterial  fact; 
but  that,  conceding  that  the  rule  was  applicable  to  the  case,  the  same 
called  for  the  exercise  only  of  reasonable  care  under  the  circum- 
stances referred  to  therein,  and  the  answer  of  the  jury  that  the 
deceased  was  running  "reasonably  precautious,"  was  sufficiently  defi- 
nite as  to  its  meaning,  and  was  not  irresponsive  to  the  question  as 
referring  to  a  different  degree  of  care  from  that  called  for  by  the 
above  rule. 

:  :  :  verdict:  evidence.    The  evidence  tended 


to  show  a  faulty  construction  of  the  defendant's  roadbed  at  the  place 
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of  the  accident,  that  many  of  the  ties  were  in  bad  condition,  and  not 
suitable  for  use,  and  that  the  provision  for  the  passage  of  water  under 
the  bridge  was  insufficient ;  that  the  deceased  had  not  been  informed 
of  anything  that  required  unusual  care  at  the  place  of  the  accident, 
though  he  had  been  warned  to  guard  against  danger  at  two  other 
places ;  that  he  seemed  to  have  managed  his  engine  with  reasonable 
oare;  that  before  the  place  of  the  accident  was  reached  the  deceased 
had  applied  the  airbrakes,  but  had  released  them  when  the  level 
track,  within  a  short  distance  of  the  bridge,  was  reached;  that  he  was 
in  his  proper  place,  looking  ahead,  when  the  accident  occurred,  but  a 
fog  prevented  him  from  seeing  the  ice  on  the  track  until  too  late  to 
check  the  train,  and  avoid  the  collision  in  which  he  was  killed.  Held, 
that  the  jury  were'  justified  in  returning  a  verdict  against  the  defend- 
ant for  damages  for  the  death  of  the  engineer. 

Appeal  from  Cerro  Gordo  District  Court. — Hon.  J.  C 

Sherwin,  Judge. 

Monday,  October  12,  1891. 

Action  to  recover  damages  alleged  to  have  resulted 
from  the  negligence  of  the  defendant  in  causing  the 
death  of  the  plaintiflE's  intestate.  There  was  a  trial  by 
jury,  resulting  in  a  verdict  and  judgment  in  favor  of 
the  plaintiflE  for  sixty-five  hundred  dollars.  The 
defendant  appeals. — Affirmed. 

Geo.  E.  Clarke^  for  appellant. 

Stanherry  d  Clark  and  John  Cliggit,toT  appellee.  , 

EoBiNSON,  J. — In  April,  1888,  James  W.  Scagel 
was  in  the  employment  of  the  defendant  as  engineer  of 
a  passenger  locomotive.  His  nin  was  from  Mason  City 
to  McGregor  and  back.  He  left  McGregor  with  his 
engine  and  train  a  few  minutes  before  midnight  on  the 
fourth  day  of  the  month  named.  It  had  been  raining 
hard,  and  he  was  Earned  to  run  slowly  over  all  bad 
places  in  the  road,  without  regard  to  making  time. 
His  attention  was  called  especially  to  a  place  east  of 
and  near  Ft.  Atkinson,  and  to  another  called  ^Tlum 
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Creek/ ^  two  or  three  miles  west  of  Lawler.  The  train 
passed  these  places  safely,  but  when  it  approached  the 
crossing  of  a  stream  called  the  ^  ^Middle''  or  * 'Little'' 
Wapsie  the  engine  came  in  contact  with  ice  which  had 
floated  or  been  forced  onto  the  rails,  and  was  thrown  ' 
from  the  track,  several  cars  were  derailed,  Scagel  and 
others  were  killed,  and  several  were  injured. 

The  plaintifE  alleges  that  the  accident  was  caused 
by  the  negligence  of  the  defendant  in  not  constructing 
its  railway  and  appurtenances  properly,  in  not  keeping 
them  in  repair,  and  in  not  having  the  place  where  the 
accident  occurred  watched,  and  the  employes  in  charge 
of  the  train  which  was  wrecked  notified  of  its  condition.. 
The  defendant  denies  the  alleged  negligence,  avers  that 
the  decedent  contributed  to  the  cause  of  his  death  by 
his  own  carelessness,  and  that  he  knew  of  the  alleged 
defects  in  its  railway. 

There  is  some  conflict  in  the  evidence,  but  it  tends 
to  show  facts  substantially  as  follows :  The  ground  on 
the  east  side  of  the  Middle  Wapsie  or  Wapsie,  as  it  is 
commonly  called  in  the  record,  is  low,  and  the  defend- 
ant's track  is  carried  across  it  on  embankments  and 
trestlework.  Near  the  eastern  side  of  the  bottom  land 
is  a  trestlework  called  the  ''Dry''  or  "East"  bridge. 
It  was  about  five  feet  above  the  surface  of  the  ground, 
and  had  a  clear  opening  for  the  passage  of  water  a  little 
more  than  forty  feet  in  width.  That  bridge  had  at  one 
time  been  much  longer,  but  in  the  year  1887  a  portion 
of  it  was  filled  with  an  embankment  of  earth.  From 
that  bridge  westward  towards  the  stream  an  embankment 
extended  for  a  distance  of  eight  hundred  and  forty-four 
feet.  At  the  west  end  of  that  embankment  was  the 
bridge  over  the  Wapsie,  which  was  one  hundred  and 
seventy-four  feet  in  length,  with  an  opening  under  it 
for  the  passage  of  water,  one  hundred  and  sixty-three 
feet  wide.  The  west  bridge  was  several  feet  higher 
than  the  east  one.     The  accident  occurred  two  hundred 
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and  twenty  feet  west  of  the  Dry  bridge.  The  lowest 
part  of  the  railway  track  in  the  vicinity  of  the  river 
extended  from  the  place  of  the  accident  eastward  a 
distance  of  four  or  five  hundred  feet.  A  short 
distance  north  of  the  track,  on  the  east  side  oE  the 
river,  waa  a  pond.  At  the  time  of  the  accident  the 
water  had  overflowed  the  banks  of  the  Wapsie,  and  had 
raised  nearly  to  the  top  of  the  embankment  we  have 
described.  Ice  was  floating  down  from  above,  and 
some  of  it  had  lodged  at  the  Dry  bridge.  The  flow  of 
the  water  was  so  far  checked  by  the  bridges,  the  ice 
and  the  embankment  that  it  was  several  feet  higher  on 
the  north  side  of  the  track  than  it  was  on  the  other.  A 
pear-shaped  cake  of  ice,  about  two  hundred  and  twenty- 
five  feet  long,  and  about  one  hundred  and  seventy-five 
feet  wide  at  the  widest  place,  and  fifteen  inches  thick, 
had  floated  from  the  north,  presumably  from  the  pond 
mentioned,  and  the  narrow  end,  which  was  twelve  feet 
wide,  had  lodged  against  the  embankment,  if  it  was  not 
actually  on  the  rails.  The  engine  struck  some  ice,  but 
whether  the  large  cake  or  smaller  pieces  is  a  matter  of 
dispute.  The  south  rails  were  loosened  for  some  dis- 
tance, and  the  engine  and  the  cars  which  were  derailed 
went  oflE  on  the  south  side.  Many  of  the  ties  at  the 
place  of  the  accident  were  of  soft  wood,  others  were 
decayed,  and  in  such  ties  the  spikes  would  not  hold. 
I.  A  witness  who  reached  the  place  of  the  acci- 
dent four  or  five  hours  after  it  occurred  testified  that 
,  ^  there  were  several  pieces  of  ice  on  the 

1.  Railroad:  ^ 

pefsina^*^®'  track,  and  stated,  m  regard  to  the  cake  of 
din^l  opin-  i^®  described,  that  it  lay  about  a  foot  from 
ions.  ^YiQ  end  of  the  ties,  and  that,  so  far  as  he 

was  aware,  there  was  no  indication  that  the  ice,  which 
was  next  to  the  track,  had  been  struck  or  crushed,  or 
shoved  back  from  the  track  by  the  engine  or  cars.  He 
was  then  asked.  ''Did  any  ice  that  was  there  appear  to 
have  been  struck ^^    The  defendant  objected  to  the 
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question,  on  the  ground  that  it  was  incompetent,  imma- 
terial, and  caUed  for  the  opinion  and  conclusion  of  the 
witness.  The  objection  was  overruled,  and  the  witness 
answered:  ^^Only  the  ice  that  was  oli  the  track  under 
the  car;  that  I  spoke  of  before.''  The  appellant  insists 
that  the  question  called  for  the  opinion  of  the  witness 
on  a  material  question  in  the  case,  i.  e.,  whettier  the 
train  struck  the  large  cake  or  smaller  pieces  which  the 
large  one  had,  perhaps,  pushed  up  onto  the  track,  and 
that  it  was  not  one  requiring  the  testimony  of  an  expert^ 
The  information  called  for  by  the  question  was  in  the 
nature  of  a  fact  of  which  anyone  of  ordinary  observa- 
tion who  had  noticed  the  condition  of  the  ice  was 
competent  to  speak,  and  the  answer  was,  therefore, 
competent.  Kelleher  v.  City  of  Keokuk,  60  Iowa,  474; 
Winter  v.  Central  Iowa  By.  Co. ,  SO  Iowa,  443,  446. 

II.  A  witness  stated  that  since  the  accident  the 
grade  of  the  defendant's  road  had  been  rnised  about 
J, . . .  one  foot  at  the  place  where  the  accident 

•  occurred.     The  defendant  objected  to  the 

evidence,  and  moved  to  exclude  it.  The  motion  was 
denied  on  the  statement  of  the  plaintiff  that  she  desired 
it  to  remain  only  for  the  purpose  of  showing  what  the 
grade  was  at  the  time  of  the  accident,  and  the  judg- 
ment and  recollection  of  the  witness  concerning  it.  He 
had  testified  in  regard  to  the  relative  height  of  the  track 
at  the  place  of  the  accident,  and  on  the  main  bridge, 
and  we  think  the  question  may  have  been  proper  for 
the  purpose  for  which  it  was  retained.  Another  witness 
was  asked  in  regard  to  the  raising  of  the  track,  but 
gave  no  definite  answer  to  the  question,  and  what  he 
said  could  not  have  been  prejudicial. 

III.  The  plaintiff  offered  in  evidence  the  North- 
ampton and  American  life  tables  as  shown  by  volume  3, 
s.  — :  --: :  of  Johusou's  Now  Universal  Encyclopedia. 

tibiU.®  The  defendant  objected,  on  the  ground 
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that  it  was  ^incompetent  and  immaterial,''  stating  that 
it  *^knew  nothing  about  the  book.''  The  objection  was 
overruled,  and  the  book  was  admitted  in  evidence.  It 
is  a  standard  and  well-known  work,  which  treats  of 
science  and  art,  as  well  as  other  matters,  and,  under 
the  rule  adopted  in  Warden v,  H.  <£  S.  Ry.  Co.,  76  Iowa, 
310,  314,  and  Haden  v.  Sioux  City  <&  P.  By,  Co.,  48  N. 
W.  Rep.  (Iowa)  733,  was  admissible.  See,  also,  Sellers 
V.  Foster,  42  N.  W.  Rep.  (Neb.)  908;  Cooper  v.  Lake 
Shore  &  M.  S.  Ry.  Co.,  66  Mich.  261;  33  N.  W.  Rep. 
306.  Other  questions  in  regard  to  the  admission  of 
evidence  are  presented,  but  we  find  no  error  prejudicial 
to  the  defendant  in  any  of  the  rulings  of  which  com- 
plaint is  made. 

IV.     When  the  evidence  had  been  fully  introduced, 
the  defendant  asked  the  court  to  submit  to  the  jury 

fifteen  special  interrogatories,  of  which  the 
*'  i^ciaTflndT"'  court  refused  to  submit  those  numbered  4, 
^^'  11,  12  and  13.     Of  that  ruling  the  appel- 

lant complains.  Section  2808  of  the  Code  is  as  follows : 
*'Sec.  2808.  In  all  actions,  the  jury,  in  their  discretion, 
may  render  a  general  or  special  verdict,  and,  in  any 
case  in  which  they  render  a  general  verdict,  they  may 
be  required  by  the  court,  and  must  be  so  required  on 
the  request  of  any  party  to  the  action,  to  find  specially 
upon  any  particular  questions  of  fact  to  be  stated  to 
them  in  writing,  which  questions  of  fact  shall  be  sub- 
mitted to  the  attorneys  of  the  adverse  party  before  the 
argument  to  the  jury  is  commenced."  Neither  party 
to  an  action  has  a  right  to  insist  that  all  the  special 
interrogatories  he  may  present  to  the  court  shall  be 
submitted  to  the  jury.  Such  interrogatories  should  be 
clear  and  distinct,  and  capable  of  being  answered  briefly. 
Marshall  v.  Blackshire,  44  Iowa,  476.  An  interroga- 
tory which  refers  only  to  an  immaterial  fact  should  not 
be  submitted.  Bonham  v.  Iowa  Central  Ins.  Co.,  25 
Iowa,  335;  Liston  v.  Central  Iowa  Ry.  Co.,  70  Iowa, 
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716;  Laic  son  v,  Chicago  ^  B.  L  <&  P.  Ry.  Co.,  57  Iowa, 
674;  Mickey  v.  Burlington  Ins.  Co.,  35  Iowa,  183.  The 
refusal  ot  the  trial  court  to  submit  a  special  interroga- 
tory, the  answer  to  which  could  not  have  controlled  the 
general  verdict  is  not  reversible  error.  Dreher  v.  I.  S. 
W.  By.  Co.,  59  Iowa,  601.  A  party  is  not  entitled  to 
a  special  finding  upon  every  circumstance  which  may 
have  some  bearing  on  the  case.  Hawley  v.  Chicago,  B. 
(&  Q.  By.  Co.,  71  Iowa,  720. 

The  fourth  special  interrogatory  asked  was  as  fol- 
lows: ^*Had  the  superintendent  of  the  defendant  any 
reason  to  anticipate  that  the  large  body  of  ice  from  the 
pond  would  rise  and  float  down  against  the  embankr 
ment,  and  be  forced  up  the  slope  of  the  dump,  and  over 
the  raiir'  It  is  not  shown  that  the  ice  referred  to  in  the 
interrogatory  was  forced  over  the  rail.  The  appellee 
contends  that  it  was  not,  but  that  smaller  pieces  of 
ice  were  pushed  by  it  over  the  rail,  and  the  evidence 
tends  to  show  that  such  was  the  fact.  But,  if  the  inter- 
rogatory had  been  submitted  and  answered  in  the  nega- 
tive, it  would  have  had  no  effect  upon  the  general 
verdict.  The  defendant  had  other  oflScers  and  employes 
whose  duty  it  was  to  know  the  condition  of  the  road, 
and  to  anticipate  and  provide  against  danger  which 
might  be  reasonably  apprehended.  One  of  these  was 
the  section  foreman,  who  had  charge  of  the  track  at  the 
place  of  the  accident,  and  whose  duty  it  was  to  go  over 
the  section  in  rainy  weather,  in  the  daytime  and  at 
night,  to  ascertain  the  condition  of  the  track,  and  guard 
against  accidents.  He  was  at  the  Wapsie  bridges  about 
two  hours  before  the  accident.  If  the  condition  of  the 
stream  and  bridges  at  that  time  was  such  that  danger 
to  the  track,  and  to  the  trains  moving  upon  it,  was 
probable,  he  should  have  taken  steps  to  prevent  acci- 
dent, and  the  want  of  knowledge  of  the  threatened 
danger  on  the  part  of  the  superintendent  would  have 
been  immaterial.    Moreover,  the  Uability  of  the  defend- 
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ant  did  not  depend  upon  a  reason  known  to  its  superin- 
tendent for  anticipating  that  the  cake  of  ice  in  question 
would  be  floated  onto  its  track.  Thai;  particular  result 
may  have  been  unexpected  and  unusual,  but  if  it  was 
produced  by  natural  causes,  which  the  defendant,  by 
the  exercise  of  ordinary  diligence,  could  have  guarded 
against,  and  the  decedent  was  not  in  fault,  it  is  liable. 
Boyle  V.  Chicago^  St  P.  S  K.  C.  By.  Co.,  77  Iowa,  610. 

The  eleventh  special  interrogatory  was  as  follows : 
*'If  the  deceased  had  been  running  his  engine  very 
cautiously,  could  the  derailment  have  been  avoided  f 
The  court  properly  refused  to  submit  this  to  the  jury. 
It  sought  to  inquire  in  regard  to  a  mere  possibility,  and 
the  answer  whether  in  the  affirmative  or  negative  would 
not  have  controlled  the  general  verdict. 

The  twelfth  special  finding  assumes  as  a  fact  that 
which  is  not  conceded,  and. which,  we  think,  was  not 
proven,  namely,  that  the  crossing  of  the  Wapsie  was 
attempted  immediately  after  a  heavy  rain  at  that  place ; 
and  the  thirteenth  special  interrogatory  is  based  upon 
the  twelfth.  We  conclude  that  the  court  did  not  err  in 
refusing  to  submit  the  interrogatories  we  have  con- 
sidered.' See  Thomas  v.  Schee,  80  Iowa,  242;  Des 
Moines  <&  D.  Land  S  Tree  Co.  v.  Homestead  <&  Trust 
Co.,  82  Iowa,  663. 

V.  The  appellant  complains  of  several  of  the 
special  findings,  and  insists  that  they  should  have  been 

5  . . .  set  aside  because  not  supported  by  the 

'  — ; eyidanoe:  evidence.  The  first  is  as  follows:  ^'Was 
the  tUdin  derailed  by  coming  in  contact  with  a  piece  of 
ice  forced  up  a  slope  of  the  dump,  and  over  the  north 
rail  of  the  defendant's  railroad  track  I  A.  Sup- 
posed in  coming  in  contact  with  ice  and  giving  away  of 
ties.''  We  think  the  answer  was  authorized.  '^ There 
was  evidence  which  tended  to  show  that  a  large  pro- 
portion of  the  ties  in  question  were  wholly  insufficient ; 
that  some  of  them  were  broken  off  at  the  south  rail^ 


'^^ 


< 
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and  that  the  ends  of  others  were  '^combed  ouf  by  the 
spikes  which  were  forced  through  them  by  lateral 
pressure.  It  may  be,  if  the  ties  had  been  of  hard  wood 
and  sound,  that  the  rails  would  have  remained  in  place. 
The  engine  might  have  thrown  the  ice  from  the  track 
without  serious  injury  to  the  train,  and  the  decedent 
would  have  escaped  injury.  If  the  jury  found  that 
such  was  the  case,  it  followed  that  the  accident  was  due 
in  part  to  the  ice  and  in  part  to  the  defective  ties,  and 
the  answer  of  the  jury  expressed  the  fact.  It  is  true 
they  might  have  answered  the  interrogatory  in  the 
negative,  but  such  an  answer  would  have  been  mislead- 
ing. The  use  of  the  word  ** supposed'^  in  the  answer  is 
not  objectionable.  Martin  v.  Central  Iowa  By.  Co.j 
59  Iowa,  414.  The  second  special  finding  is  disposed 
of  by  what  we  have  said  in  regard  to  the  first. 

VI.  The  third  special  finding  is  as  follows: 
"Was  the  defendant  guilty  of  any  want  of  ordinary 
J  . . .  care  in  patrolling  its  track  at  the  place  of 

•  the   accident!     A.     We   think  it  was.'' 

When  Jorflan,  the  defendant's  section  foreman,  exam- 
ined the  bridges  a  few  hours  before  the  accident,  the 
river  was  rising  rapidly,  and  the  water  was  flowing 
under  the  Dry  bridge.  A  farmer  named  Tierney,  who 
lived  a  short  distance  north  of  the  bridges,  had  been 
so  alarmed  at  ten  o'clock  the  previous  evening  by 
the  rising  water  that  he  caused  a  son  to  watch  it 
during  the  night.  The  rise  was  not  unprecedented. 
The  stream  usually  rose  rapidly,  and  had  been  as 
high  several  times  before  and  since  the  railway  of 
the  defendant  had  been  constructed.  Twelve  or  fifteen 
years  before,  the  track  was  washed  out  at  the  place  of 
the  accident.  It  is  not  shown  that  cakes  of  ice  had 
ever  before  been  floated  from  the  pond,  and  lodged 
against  the  railway,  but  the  defendant  was  chargeable 
with  knowledge  of  the  fact  that,  under  favorable  con- 
ditions, that  must  happen  as  a  natural  result  of  well- 
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known  laws.  That  being  true,  the  defendant  should 
have  guarded  against  resulting  danger.  We  think  the 
evidence  supports  the  special  finding. 

VII.  The  tenth  special  finding  is  as  follows: 
''Was  the  deceased  running  the  engine  very  cautiously 
7^ . . .  at  the  time  the  engine  came  in  contact 

'  *  with  the  ice!  A.  We  think  reason- 
ably precautious.''  The  answer,  although  not  couched 
in  the  best  language,  conveys  a  definite  meaning,  which 
is  not  questioned.  But  the  appellant  complains  that 
the  answer  is  not  responsive  to  the  question,  and  insists 
that,  while  the  latter  referred  to  a  high  degree  of  care, 
the  former  refers  only  to  reasonable  care.  One  of  the 
rules  of  the  defendant  of  which  the  decedent  had 
knowledge  is  as  follows:  ''79.  When  trains  are 
running  in  heavy  rainstorms,  or  immediately  after 
such  storms,  engineers  will  run  very  cautiously."  It  is 
evident  that  the  rule  is  designed  to  govern  the  running 
of  trains,  during  or  immediately  after  heavy  rain- 
storms, over  portions  of  the  track  liable  to  be  affected 
by  such  storms.  The  interrogatory  in  question  necessa- 
rily assumes  that  the  train  reached  the  place  of  the  acci- 
dent during  or  immediately  after  a  heavy  storm,  which 
increased  the  hazard  of  running  the  train  at  that  place. 
But  the  evidence  does  not  show  that  the  heavy  rain- 
storm which  was  raging  when  the  decedent  left 
McGregor  with  his  train  extended  west  of  Postville  or 
Ossian,  some  forty  miles  east  of  Wapsie,  and  it  had 
ceased  several  hours  before  the  Wapsie  was  reached. 
If  there  had  been  a  heavy  storm  on  that  stream,  it  does 
not  appear  that  the  decedent  knew  of  it.  The  jury 
found  that  the  decedent  knew  that  he  was  running  his 
engine  immediately  after  a  heavy  rainstorm,  but'  it  did 
not  find  that  the  storm  referred  to  affected  the  crossing 
of  the  Wapsie.'  Therefore,  the  interrogatory  related  to 
an  immaterial  fact,  as  the  degree  of  care  which  the  jury 
found  that  the  decedent  observed  was  all  the  defendant 
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had  a  right  to  require.  But  if  it  be  assumed  that  the 
case  was  one  to  which  rule  79  was  applicable,  and  that 
the  jury  found  that  the  decedent,  at  the  time  of  his 
death,  was  using  only  reasonable  or  ordinary  care,  was 
that  the  degree  of  care  required  by  the  rulet  What  is 
reasonable  care  in  any  given  case  depends  upon  all  the 
circumstances  of  the  case.  Acts  which  would  amount 
to  reasonable  care  in  one  case  might  constitute  gross 
negligence  in  another.  Under  circumstances  of-  great 
peril,  reasonable  care  may  require  unusual  precautions. 
Hence  the  ordinary  rule,  in  cases  of  this  kind,  has  been 
stated  as  follows:  The  employe  should  exercise  such 
care  as  a  prudent  person  might  reasonably  be  expected 
to  exercise  in  view  of  all  the  circumstances  of  the  par- 
ticular case,  so  far  as  they  are  known  to  him,  or  are 
discoverable  in  the  exercise  of  proper  diligence.  Baird 
V.  Chicago,  R.  I.  dPjJRy.  Co.,  61  Iowa,  361.  We  think 
the  rule  of  the  defendant  under  consideration  was  only 
designed  to  require  that  high  degree  of  care  which  would 
be  reasonable  under  the  unusual  circumstances  which 
the  rule  specified.  That  construction  is  necessary  to 
sustain  the  rule,  for  the  reason  that  a^  railway  corpora- 
tion cannot  avoid  liability  for  the  negligence  of  its 
employes  by  requiring  of  an  employe  injured  by  reason 
of  such  negligence  more  than  reasonable  care  in  the 
discharge  of  his  duties.  Code,  sec.  1307;  Rose  v.  Des 
Moines  V.  Ry.  Co.,  39  Iowa,  247;  Little  Rock  Ry.  Co. 
V.  Euhanks,  48  Ark.  460;  3  S.  W.  Rep.  808. 

VIII.     Rulings  of  the  court  in  giving  and  refusing 
certain   instructions,  and    in    giving    portions    of  its 

charge,    are    criticised.     What    we   have 
already  said  disposes  of  most  of  the  ques- 
tions thus  presented.     It  is  only  necessary 
to  say  that  the  charge  to  the  jury  was  full  and  fair  to 
the  defendant. 

The  evidence  tended  to  show  a  faulty  construction 
of  its  roadway  at  the  place  of  the  accident ;  that  insuf- 


8. 


verdict:  evi- 
dence. 
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ficient  provision  had  been  made  for  the  passage  of 
water ;  and  that  many  of  the  ties  were  in  bad  condition, 
and  not  suitable  for  the  use  which  had  been  made  of 
them.  The  decedent  seems  to  have  managed  his 
engine  with  reasonable  care.  He  was  warned  to  guard 
against  danger  at  two  places,  but  it  does  not  appear 
that  he  was  ever  informed  of  anything  that  required 
unusual  care  at  the  Wapsie.  On  the  contrary,  the 
employes  of  an  east-bound  train  which  crossed  that 
stream  about  two  hours  before  the  accident,  and  which 
met  the  train  of  decedent  at  Jackson's  Junction,  an 
hour  later,  reported  that  the  road  was  all  right.  Before 
the  Dry  bridge  was  reached,  the  decedent  applied  the 
airbrakes,  and  slackened  the  speed  of  the  train,  releas- 
ing the  brakes  when  the  level  track  a  short  distance 
east  of  Dry  bridge  was  reached.  He  was  in  his  proper 
place,  looking  ahead,  but  there  was  a  fog  above  the 
water,  and  the  ice  could  not  be  seen  until  too  late  to 
check  the  train  and  avoid  the  collision.     We  are  of  the 

» 

opinion  that  the  evidence  justified  a  verdict  against  the 
defendant,  and  that  the  amount  of  the  verdict  is  not 
excessive. 

The  judgment  of  the  district  court  is,  therefore, 

AFFIRMED. 


J.  V.  Benjamin,  Appellant,  v.  J.  J.  Shea,  Clerk,  etc., 

Appellee. 

1.  Elvidence:  court  files.  An  execution  found  with  the  papers  in 
a  cause,  and  purporting  to  hare  been  issued  therein,  but  not  bearing 
the  clerk's  seal  nor  filing  mark,  is  not  admissible  in  evidence  in 
another  action  in  proof  of  its  having  been  issued  in  such  cause. 

2.     :  ATTACHMENT:  0PPiCER*s  RETURN.    The  words,  " duly  served," 

contained  in  an  entry  upon  the  appearance  docket  of  the  district 
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Gouit  indicating  the  return  of  a  writ  of  attachment,  issued  in  the 
cause,  are  not  admissible  in  evidence  in  proof  of  the  service  of  such 
writ. 

3.     :  TITLE  TO  LAND.    The  testimony  of  an  alleged  owner  of  real 

estate  is  not  competent  in  proof  of  his  title. 

4.     :  :  BUBDKN  OP  proof:  appeal.     Where  the  title  to  real 

estate  was  in  issue,  and  the  plaintiff  in  his  pleadings  and  upon  the 
trial  assumed  the  burden  of  proof  thereon,  held,  that  upon  appeal  the 
plaintiff  would  not  be  heard  to  claim  that  the  burden  of  proof  as  to 
such  issue  was  upon  the  defendant. 

Appeal  from  Pottawattamie  District  Court. — ^Hon.  H.  E. 

Deemeb^  Judge. 

Monday,  October  12, 1891. 

The  plaintiff  commenced  an  action  in  the  district 
court  at  Avoca  against  Anderson  Davis  on  two  unma- 
tured promissory  notes,  executed  by  Davis  to  W.  H. 
Longanecker,  in  which  action  an  attachment  was 
issued  and  levied  upon  certain  land  as  the  property  of 
Davis.  Entry  of  the  levy  was  made  in  the  incum- 
brance book  kept  at  the  clerk's  office  at  Avoca,  but, 
through  neglect  of  the  clerk,  was  not  certified  to  nor 
entered  in  the  incumbrance  book  kept  in  the  clerk's 
office  at  the  county  seat.  William  Miller,  having  pur- 
chased the  land  after  the  levy,  intervened  in  that 
action,  and  judgment  was  entered  discharging  the  land 
from  the  attachment.  See  Benjamin  v.  Davis ^  73  Iowa, 
715.  Judgment  was  afterwards  rendered  against  Davis 
on  the  notes.  The  appellant  alleges  that  Davis  was  the 
owner  of  the  land  levied  upon ;  that  he  has  no  other 
property;  and  that,  by  the  neglect  of  the  clerk,  the 
plaintiff  is  damaged  to  the  amount  of  his  judgment. 
Among  other  defenses  set  up  in  the  answer  is  a  denial 
that  Davis  owned  the  land  attached,  and  that,  at  the 
tune  the  land  was  discharged  from  the  attachment,  the 
notes  were  not  due ;  that  the  indorser  was  solvent ;  and 
that  the  appellant  failed  to  make  demand  of  payment, 
and  give  notice  of  non-payment  to  the  indorser,  thereby 
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releasing  the  indorser,  whereby  he  is  estopped  from 
maintaining  his  claim  against  the  defendant.  The  case 
was  tried  to  the  court,  and  judgment  entered  for  the 
defendant  upon  a  finding  that  *  ^  there  is  no  proof  that 
Anderson  Davis  was  the  owner  of  the  land  at  the  time 
of  the  levy  of  the  attachment,  and  that  the  plaintiff, 
after  discovery  of  the  neglect  of  the  defendant,  failed 
to  protect  the  defendant  from  injury  by  protesting  the 
notes.  ^^     The  plaintiff  appeals. — Affirmed. 

Harl  (&  McCabe,  for  appellant. 

Walter  I.  Smith  and  Sapp  <&  Pusey,  for  appellee. 

Given,  J. — I.  The  appellant  assigns  as  errors  a 
number  of  rulings  admitting  and  excluding  testimony, 

1.  bvidbncb:        ^  ^f  which  wc  havo  examined,  and  fail 
court  flies.       ^^  q^^^  ^^^  prejudicial  error  in  the  rulings. 

A  paper  purporting  to  be  an  execution  in  the  case  of 
Benjamin  v.  Davis  was  properly  excluded,  as  it  did  not 
bear  the  clerk's  seal  or  filing  mark,  and  was  not  other- 
wise identified  than  by  being  found  with  the  papers  in 
that  case. 

II.  The  appearance  docket  showed  in  the  same 
case,  '*  Writ  of  attachment  returned,  and  duly  served." 

The  words,  ^*  duly  served,''  were  properly 
*  i^ntf  officer's  excluded,   as  section    3010  of   the  Code 

I'tfN  iT1 1*^^ 

requires  that  the  fact  constituting  the 
service  shall  be  stated  in  the  return.  Aultman  v. 
McGradyj  58  Iowa,  118. 

III.  Davis'  ownership  of  the  land  atta^jhed  was  in 
issue,  and  called  for  the  best  evidence;  hence,  there 
3  :  title  to      "^^s  ^^  error  in  excluding  Davis'  testi- 

land.  mony  as  to  his  ownei^ship.     It  is  said  that 

other  land  than  that  under  notice  was  attached,  and 
that  this  testimony  Was  to  show  that  he  did  not  own 
the  other  land.  As  neither  party  was  claiming  any- 
thing in  respect  to  the  other  land,  the  inquiry  was  imma^ 
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terial.     Other  errors  assigned  upon  the  admission  and 

exclusion  of  testimony  do  not  require  special  mention. 

IV.     Question  is  made  as  to  which  party  had  the 

burden  of  proving  that  Davis  had  an  attachable  interest 

in  the  land  at  the  time  of  the  levy.     The 
donof proof:     appellant  contends  that  when  he  showed 

appeal.  ^^ 

the  indebtedness  of  Davis,  the  issuing, 
levy  and  return  of  the  attachment,  and  neglect  of  the 
appellee  by  which  the  lien  was  lost,  he  was  prima  facie 
entitled  to  recover  the  full  'amount  of  Davis'  indebted- 
ness, unless  the  appellee  showed  that  the  land,  or 
Davis'  interest  therein,  was  less  valuable,  or  that  he 
had  no  interest  in  the  land.  There  is  some  conflict  in 
the  authorities  upon  this  subject,  yet  the  weight  of 
authorities  in  this  country  seems  to  sustain  the  rule 
contended  for.  2  Sedgwick  on  Damages,  449 ;  Sloan  v. 
Casey  25  Am.  Dec.  569,  and  notes;  Ledyard  v.  Jmies^ 
7  N.  Y.  550;  Harris  v.  Kirkpatrickj  35  N.  J.  Law,  392. 
The  appellee,  without  questioning  the  rule  claimed  by 
the  appellant,  maintains  that,  as  the  appellant  alleged, 
and  throughout  the  trial  assumed  the  burden  of  prov- 
ing, that  Davis  owned  the  land  at  the  time  of  the  levy, 
he  must  continue  to  carry  that  burden.  The  appellant 
did  allege  that  Davis  owned  the  land,  and,  this  being 
denied,  oflEered  testimony  for  the  purpose  of  showing  that 
fact,  which,  as  we  have  seen,  was  properly  excluded. 
Some  twenty  days  after  the  jease  was  fully  submitted 
and  taken  under  advisement  the  appellant  moved  to  set 
aside  the  submission,  and  for  leave  to  introduce  further 
testimony  as  to  Davis'  title,  on  the  ground  that  it  had 
been  omitted  through  mistake  and  oversight,  which 
motion,  being  overruled,  the  appellant  excepted.  It  is 
manifest  that,  throughout  the  entire  trial,  the  appel- 
lant assumed  the  burden  of  proving  that  Davis  had  an 
attachable  interest  in  the  land,  and  it  was  at  no  time 
claimed  that  the  burden  of  so  proving  was  not  on  the 
appellant.    Whether  the  rule  be  as  contended  by  the 
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appellant  we  do  not  determine.  It  would  be  unjust  to 
permit  the  appellant  to  now,  for  the  first  time,  assert 
the  rule.  It  would  not  only  be  a  surprise  to  which  the 
appellee  should  not  be  subjected,  but  would  deprive  him 
of  the  benefit  of  testimony  which  he  might  have  other- 
wise introduced.  The  appellant,  having  thus  assumed 
the  burden  of  proving  Davis'  ownership,  must  be  held  to 
carry  it  on  this  appeal.  Musser  v.  Maynard,  55  Iowa, 
197;  Denton V.  Chicago j  B.  I.  &  P.  By.  Co.,  52  Iowa, 
161.  The  testimony  offered  being  excluded,  there  waa 
no  evidence  whatever  that  Davis  had  any  interest  in 
the  land.  True,  the  deed  from  Davis  to  Miller  is  in  evi- 
dence, but,  without  showing  title  in  Davis,  it  proves  no 
ownership  in  him.  Weann  v.  Munson^  62  Iowa,  466; 
Heinrichs  v.  Terrell,  65  Iowa,  25.  Having  assumed,  as 
he  did,  the  burden,  it  was  upon  the  appellant  to  show 
that  Davis  had  an  attachable  interest  in  the  land  at  the 
time  the  levy  was  made,  which  he  has  entirely  failed  to 
do.  As  for  this  reason  the  judgment  of  the  district 
court  must  be  affirmed,  we  do  not  consider  the  ques- 
tion whether  the  appellant's  failure  to  protest  the  notes 
defeats  his  right  to  recover.    Affirmed. 
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Shickle,  Harrison  &  Howard   Iron    Company, 
Appellee,  v.  Council  Bluffs  City  Water- 
Works  Company,  Appellant. 


Sale:  guaranty  as  to  payment  op  purchase  price:  construction.  By 
a  contract  between  the  plaintiff  and  defendant  and  a  certain  con- 
struction company,  the  plaintiff  undertook  to  furnish  the  construction 
company  with  certain  materials  in  installments,  and  at  prices  named, 
which  the  construction  company  agreed  to  pay  for  weekly  to  the 
extent  of  ninety  per  cent,  of  the  value  of  the  materials  received,  and 
to  make  monthly  payments  in  full  for  all  materials  received  in  the 
month  preceding;  such  payments  to  be  made  upon  drafts  drawn  at 
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three  days'  sight  by  the  plaintiff.  The  faithful  performance  of  all  the 
obligations  of  this  contract  by  the  construction  cohipany  was  guaran- 
teed by  the  defendant,  and  to  such  end  agreed  to  deposit  as  security 
for  the  full  performance  of  said  obligations  the  sum  of  ten  thousand 
dollars  with  a  bank  named,  the  same  to  be  applied  to  the  payment  of 
a^y  sum  which  the  said  construction  company  might  fail  to  pay  in  the 
manner  set  forth  in  said  contract.  Beld,  that  the  guaranty  of  the 
defendant  was  not  special,  as  applying  only  to  dishonored  or  repudi- 
ated drafts  drawn  upon  the  construction  company,  but  was  general, 
and  that  the  defendant  was  liable  to  the  plaintiff  thereon  for  the 
amount  of  the  unpaid  balance  due  from  the  construction  company 
for  materials  furnished  under  said  contract,  whether  drafts  had  been 
drawn  therefor  upon  the  construction  company  or  not. 

Appeal  from  Pottawattamie  District   Court. — Hon. 

N.  W.  Maoy,  Judge. 

Monday,  October  12, 1891. 

Action  to  recover  on  a  contract  of  guaranty. 
There  was  a  judgment  for  the  plaintiff  from  which  the 
defendant  company  appeals. — Affirmed. 

■ 

Wrighty  Baldwin  &  Haldane,  for  appellant. 

John  L.  Webster  and  J.  Lyman^  for  appellee. 

Granger,  J. — The  plaintiff  company  is  a  corpora- 
tion organized  under  the  laws  of  the  state  of  Missouri, 
the  defendant  company  is  a  corporation  organized 
under  the  laws  of  this  state,  and  the  American  Con- 
struction Company  is  a  corporation  organized  under 
the  laws  of  the  state  of  New  York.  These  corporatipns 
are,  for  the  sake  of  brevity,  designated  in  the  record  as 
the  "iron  company,'^  the  * 'water-works  company'^  and 
the  "construction  company,''  and  these  designations 
will,  for  the  same  reason,  be  followed  in  the  opinion. 
The  business  of  the  iron  company  is  the  manufacture 
and  sale  of  iron  pipes,  castings,  etc. ;  of  the  construction 
company,  that  of  constructing  systems  of  water  works; 
and  that  of  the  water-works  company  the  operation  of 
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a  system  of  water  works  at  Council  Bluflfs,  Iowa.  On 
the  twelfth  day  of  April,  1882,  the  three  companies 
entered  into  a  written  agreement,  in  which  it  was 
recited : 

'^That  whereas  the  said  construction  company  is 
now  engaged  in  constructing  a  system  of  water  works 
for  the  said  water  company  at  the  city  of  Council 
Bluffs,  and  will  require  in  the  construction  thereof  a 
certain  quantity  of  cast-iron  pipe,  and  the  special 
castings  properly  belonging  thereto,  all  of  which  is  set 
forth  in  a  specification  annexed  hereto;  and  whereas 
the  said  iron  company  is  prepared  to  furnish  all  of  said 
pipe  and  special  castings,  and  is  willing  to  deliver  the 
same  at  the  city  of  Council  Bluffs  at  the  period,  and  for 
the  prices,  and  on  the  terms  hereinafter  named :  Now, 
therefore,  this  agreement  witnesseth,  that  for  and  in 
consideration  of  the  premises,  and  of  the  sum  of  one 
dollar,  lawful  money  of  the  United  States  of  America, 
this  day  in  hand  paid  by  each  .of  the  parties  hereto 
to  each  of  the  other  parties  hereto,  the  receipt  whereof 
is  hereby  acknowledged,  and,  in  consideration  of  the 
covenants  and  agreements  to  be  hereinafter  kept 
by  each  of  the  parties  hereto,  the  said  parties  of 
the  first,  second  and  third  parts  hereto  have  agreed, 
and  do  hereby  agree,  each  with  the  other,  as  follows, 
that  is  to  say:  First,  that  the  said  iron  company  shall 
and  will  furnish  all  pipes  and  special  castings  named 
in  the  specifications  annexed  hereto,  and  strictly  in 
accordance  with  the  provisions  therein  named,  or  the 
modifications  therein  made,  and  shall  and  will  deliver 
all  of  the  same  on  cars  at  the  city  of  Council  Bluffs, 
Iowa,  within  five  months  from  the  date  hereof;  ship- 
ments to  commence  immediately,  and  to  proceed  in  the 
following  order,  namely:  The  four,  six  and  eight-inch 
pipe,  and  the  special  castings  properly  belonging 
thereto,  shall  be  delivered  within  sixty  days  from  the 
date  hereof;  and  the  ten,  twelve,  sixteen,  twenty  and 
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twenty-four  inch  pipe,  and  the  special  castings  belong- 
ing thereto,  shall  be  delivered  within  three  months 
thereafter.''  The  second  and  third  paragraphs  are 
unimportant  in  this  connection,  being  specifications  as 
to  quantity  and  price  of  the  pipe  and  castings.  Then 
follows:  ^^ Fourth.  That  payment  for  said  pipe  and 
special  castings  shall  be  made  weekly  by  the  said  con- 
struction company  to  the  said  iron  company  of  ninety 
(90)  per  cent,  of  the  value  of  all  pipe  and  special  cast- 
ings shipped,  and  monthly  payments  in  full  shall  be 
made  on  or  before  the  fifteenth  (15)  day  of  each  month 
for  all  the  said  pipe  and  special  castings  delivered  on 
cars  at  Council  Bluffs  in  the  month  preceding ;  all  pay- 
ments to  be  made  upon  drafts  drawn  at  three  days' 
sight  by  the  said  iron  company  upon  the  said  construc- 
tion company.  Fifth,  That  the  said  water-works  com- 
pany shall,  and  it  does  hereby,  guaranty  the  faithful 
performance  by  the  said  construction  company  of  all 
the  obligations  herein  set  forth,  and  all  of  the  provis- 
ions of  this  agreement,  and  to  this  end  will  and 
hereby  agrees  to  deposit,  as  security  for  the  full  per- 
formance of  said  obligations,  the  sum  of  ten  thousand 
dollars  in  the  hands  of  the  Commercial  Bank  of  St. 
Louis,  the  same  to  be  applied  to  payment  to  the  said 
iron  company  of  any  such  sum  as  the  said  construc- 
tion company  may  fail  to  pay  in  the  manner  herein  set 
forth,  and  the  said  iron  company  agrees  to  allow  the 
said  construction  company  interest  at  the  rate  of  six 
per  cent,  per  annum  on  the  above  ten  thousand  dollars, 
or  any  part  thereof  not  used  for  the  purpose  of  pay- 
ment as  above  set  forth,  and  the  total  amount,  with 
accrued  interest,  to  be  applied  upon  final  payment 
under  this  contract." 

Pursuant  to  the  contract,  the  plaintiff  company 
furnished  pipe  and  castings  for  the  construction  of  the 
water  works  at  Council  Bluffs,  on  which  it  claims  an 
unpaid  balance  of  fifty-two  hundred  and  twenty-nine 
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dollars  and  two  cents,  with  accrued  interest,  and  this 
action  is  brought  to  recover  from  the  defendant  com- 
pany on  its  contract  of  guaranty.  The  contention  in 
the  case  arises  on  a  construction  of  the  contract  of 
guaranty ;  it  being  that  of  the  defendant  company  that 
its  obligation  was  only  'Ho  make  good  dishonored  or 
repudiated  drafts  drawn  by  the  iron  company  or  the 
construction  company;"  that  it  only  guaranteed  that 
the  construction  company  would  meet  these  drafts." 
The  appellee's  contention  is  that  the  undertaking  of 
guaranty  is  broader,  and  of  a  general,  rather  than  of  a 
technical  or  special,  character.  We  think,  when  the 
contract  is  considered  in  all  its  parts,  the  position  of 
the  appellee  must  be  sustained.  There  is  at  first  view 
a  seeming  force  to  the  idea  that,  because  of  the  words 
in  the  contract,  ''all  payments  to  be  made  upon  drafts 
drawn  at  three  days'  sight  by  the  iron  company  upon 
the  said  construction  company,"  the  obligation  of 
guaranty  arises  only  when  the  facts  show  a  failure  of 
the  construction  company  to  pay  upon  drafts  so  drawn 
and  presented.  But  a  closer  scrutiny  of  the  language 
of  the  contract  and  the  purpose  of  the  parties,  as  indi- 
cated by  its  use,  leads  to  a  different  and  far  more  satis- 
factory conclusion.  We  think  it  unmistakable  from 
the  record  that  at  the  commencement  of  this  suit  the 
construction  company  was  indebted  to  the  plaintiff 
company  to  the  amount  specified  in  the  judgment 
rendered  by  the  district  court,  and  that  the  failure  of 
payment  of  the  construction  company  in  no  manner 
depended  upon  a  neglect  or  failure  to  present  drafts 
therefor.  We  are  then  to  consider  the  point  of  defend- 
ant's liability,  with  the  fact  in  view  that  the  construc- 
tion company  has  not  met  its  obligations,  unless  we 
hold  that  no  obligation  arises  because  of  a  failure  to 
observe  a  useless  formality  in  presenting  the  drafts 
when  payment  would  be  refused  or  neglected,  which 
we  are  neither  asked  nor  disposed  to  do. 
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With  the  obligation  of  the  construction  company 
thus  fixed  for  the  purposes  of  the  case,  we  properly- 
come  to  the  question  of  the  defendant  company's  obli- 
gation under  the  contract  of  guaranty,  and  must  look 
to  the  language  giving  rise  to  it.  The  fifth  paragraph  of 
the  contract  is  the  only  one  specifying  its  obligation,  and 
it  provides  ^' that  the  said  water-works  company  shall, 
and  it  does  hereby,  guaranty  the  faithful  performance 
by  the  said  construction  company  of  all  the  obligations 
herein  set  forth,  and  all  of  the  provisions  of  this  agree- 
ment, and  to  this  end  will  and  hereby  agree  to  deposit 
as  security,'^  etc.  It  contains  no  words  limiting  the 
obligations  of  guaranty  to  the  payment  of  dishonored 
drafts,  but,  on  the  contrary,  it  expressly  guarantees  the 
performance  by  the  construction  company  '^of  all  the 
obhgations '  '*  set  forth  in  the  contract.  The  obligations 
of  the  construction  company  for  payment  are  those 
arising  under  the  contract,  and  we  see  no  escape  from 
the  conclusion  that  the  defendant  company  is  liable. 
This  holding  effectuates  justice,  and  is  in  harmony  with 
the  rule  that  in  construing  contracts  of  guaranty  techni- 
calities- should  be  avoided,  and  the  reasonable  intent  of 
the  parties,  as  it  may  be  gathered  from  all  parts  of  the 
contract,  should  prevail.  See,  as  more  or  less  support- 
ing the  rule ;  Wadsworth  v.  Smithy  43  Iowa,  439 ;  Tootle 
V.  Elgutter,  14  Neb.  158;  15  N.  W.  Eep.  228;  Weiler  v. 
Henarie,  15  Or.  28;  13  Pac.  Rep.  614;  Union  Bank  v. 
Coster,  3  N.  Y.  203;  Dobbin  v.  Bradley,  17  Wend.  422. 

With  these  views,   the  judgment  of  the  district, 
court  must  be  and  is  affirmed. 

Vol.  83—26 
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1.  Fire  Insurance  Policy:  conditions:  change  of  ownership: 
CHATTEL  MORTGAGE.  A  Stipulation  in  a  fire  insurance  policy  ujpon 
personal  property,  that  the  policy  should  become  void  in  the  event  of 
any  change  in  the  title,  ownership  or  possession  of  the  property 
insured,  is  not  violated  by  the  execution  of  a  mortgage  upon  such 
property  to  one  who  had  an  insurable  interest  in  the  property  at  the 
time  the  policy  was  issued. 

2.    : : :  action  prematurely  brought:  abatement. 

A  provision  in  an  insurance  policy  against  fire,  that  in  case  of  loss  the 
amount  thereof  shall  be  payable  within  sixty  days  after  notice  and 
proofs  of  loss  have  been  received  at  the  office  of  the  company,  will 
not  entitle  the  insured  to  commence  an  action  on  such  policy  before 
the  expiration  of  ninety  days  after  giving  notice  of  the  loss,  as  pro- 
vided by  section  3,  of  chapter  211,  of  the  acts  of  the  Eighteenth  Gen- 
•eral  Assembly,  and  an  action  brought  upon  a  policy  before  the 
expiration  of  such  time  may  be  abated  by  a  motion  in  arrest  of  judg- 
ment. 

Appeal  from  Fremont  District    Court, — Hon.    George 

Carson,  Judge. 

Tuesday,  October  13, 1891. 

Action  upon  a  policy  of  insurance.  There  was  a 
judgment  upon  a  verdict  for  plaintiff.  The  defendant 
appeals. — Reversed. 

A.  A.  HaskinSy  for  appellant. 

A.  R.  Anderson,  for  appellee. 

Beck,  C.  J. — I.    The  policy  is  issued  to  the  plain- 
tiff against  loss  by  fire  upon  a  building  used  as  a  mill, 
1  piBBiMur-       ^^d  the  machinery  therein.     It  is  stipu- 
^SdSSJns^'     lated  in  the  policy  that   ''loss,   if  any, 
S?mwsh?p:       [shall  be]  payable  to  Johnson  &  Rhode, 

chattel  mort-  ji**j  j  »  j*i«» 

gage.  as  their  interest  may  appear,  for  material. '' 

The  application  shows  that  the  plaintiff  is  the  owner 
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of  the  property  insured,  and  the  stipulation  in  the  pol- 
icy just  quoted  is  repeated  in  the  application,  in  the 
very  words  found  in  the  policy.  It  is  declared  in  the 
application  that  the  plaintiflE  is  the  owner  of  the  prop- 
erty insured,  and  that  the  personal  property  covered  by 
the  policy  is  not  incumbered,  but  nothing  is  said  as  to 
incumbrances  on  the  real  estate.  The  policy  contains 
a  stipulation  to  the  effect  that  it  shall  be  void  if  any 
<5hange  takes  place  in  the  title,  ownership  or  possession 
of  the  property  insured.  It  is  insisted  that  a  chattel 
mortgage  executed  to  Johnson  &  Rhode  so  changed 
the  title  of  the  property  as  to  avoid  the  policy  under 
the  stipulation. 

II.  The  insurance  upon  the  building  cannot  be 
affected  by  the  stipulation,  for  the  reason  that  the 
chattel  mortgage  does  not  cover  the  house.  In  our 
opinion,  the  chattel  mortgage  did  not  effect  such  a 
change  of  the  ownership  or  possession  of  the  personal 
property  covered  by  it  as  to  defeat  the  policy.  The 
poUcy  and  application  show  that  Johnson  &  Rhode 
had  an  interest  in  the  insured  property  for  material 
furnished.  This  fact  is  also  shown  by  the  evidence. 
What  that  interest  was  is  not  shown,  further  than  that 
it  arose  upon  an  indebtedness  for  material  furnished. 
It  is  to  be  regarded  as  an  insurable  interest,  for  the 
parties  so  treat  it  in  the  policy,  which  covered  that  inter- 
est when  it  was  originally  issued.  Now,  the  chattel 
mortgage  would  not  have  the  effect  of  changing  or 
destroying  that  insurable  interest ;  nor  did  it  affect  or 
change  the  plaintiff's  interest  in  the  property.  He  had 
the  same  interest  after  the  mortgage  as  before,  namely, 
the  title  subject  to  the  claim,  lien  or  interest  held  by 
Johnson  &  Rhode,  whatever  that  may  be.  Assuming 
that  the  plaintiff  owned  the  title  to  the  property, 
Johnson  and  Rhode  had  an  insurable  inteiest  when 
the  policy  was  issued,  and  that  interest  continued  after 
the  chattel  mortgage  was  executed.     The  chattel  mort- 
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gage  is  but  a  security  for  a  debt,  the  ownership 
remaining  in  the  mortgagor.  Hubbard  v.  Hartford 
Fire  Ins.  Co.^  33  Iowa,  325.  The  plaintiff,  both 
before  and  after  the  mortgage,  held  the  ownership  of 
the  property  subject  to  the  interest  of  Johnson  & 
Rhode.  There  was,  therefore,  no  change  in  the  title, 
ownership  or  possession  of  the  property  wrought  by 
the  chattel  mortgage,  which,  therefore,  did  not  avoid 
the  policy.  The  district  court  in  instructions  to  the 
jury  held  to  this  effect. 

III.     The  pohcy  contains  a  condition  that,  in  case 
of  loss,  the  amount  shall  be  paid  within  sixty  days  after 

notice  and  proof  thereof  are  received  at 

•  — :  action      the  office  of  the  company.     The  action 

broTigrht:         was    commcuced    after  the  loss   became 

abatement. 

payable  under  the  provisions  of  tho 
policy.  Section  3,  chapter  211,  Acts  of  the  Eighteenth 
General  Assembly,  provides  that  no  action  upon  a 
policy  of  insurance  ^* shall  be  begun  within  ninety  days 
after  notice  of  loss  has  been  given.''  The  effect  of  this 
statute,  it  has  been  held,  4s^  to  fix  the  time  when  the 
loss  becomes  due  and  payable,  so  that  an  action  may 
be  brought  to  recover  on  the  policy.  Qiiinn  v.  Capital 
Ins.  Co.y  71  Iowa,  615.  It  would  rather  appear 
that  the  statute  does  not  affect  the  maturity  of  the 
contract,  but,  rather,  is  a  legislative  prohibition  of 
the  action  before  the  time  specified.  Certain  it  is  the 
statute  declares  that  a  suit  shall  not  be  brought  until 
after  ninety  days.  This  statute  was  enacted  before  the 
policy  in  suit  was  issued,  and,  therefore,  became  a  part 
of  the  contract  of  the  parties.  The  action,  being  com- 
menced before  the  expiration  of  ninety  days  after  the 
notice  of  loss  was  given,  was  prematurely  brought,  and 
must,  therefore,  fail.  This  objection  was  rightly  raised 
by  motion  in  arrest  of  judgment,  which  was  errone- 
ously overruled.  Counsel  for  the  plaintiff  insist  that 
the  statute  in  question  is  a  statute  of  limitations,  and 
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therefore  the  objection  should  have  been  raised  by  the 
answer  pleading  the  statute  as  a  defense.  It  will  be 
readily  seen  that  the  statute  does  not  limit  the  time  in 
which  actions  may  be  brought,  but  forbids  an  action 
to  be  brought  before  a  prescribed  event.  It  is  in  fact 
a  statute  prescribing  a  time  before  which  an  action 
cannot  be  brought.  This  the  statute  of  limitations  does 
not  do.  It  prescribes  that  an  action  cannot  be  brought 
after  a  fixed  time. 

IV.  Objection  is  made  to  an  instruction  as  to 
waiver  by  the  agent  of  the  defendant  of  objection  on 
the  ground  of  the  change  of  the  ownership  by  the 
policy.  We  do  not  consider  the  instruction,  for  we 
may  not  be  agreed  thereon.  If  it  be  assumed  that  it  is 
erroneous,  it  is  without  prejudice,  for  the  reason  the 
verdict,  without  the  instruction,  could  not  have  been 
different,  for  the  reason  that,  as  we  have  shown,  there 
was  no  change  of  title,  ownership  or  possession  of  the 
property,  which  avoids  the  policy. 

Other  questions  argued  by  counsel  need  not  be 
considered.  For  the  error  pointed  out  the  judgment 
of  the  district  court  is  be  versed. 
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Maby  R.  Sobenson  et  ah,  Appellees,  v.  F.  R.  Davis 

et  al.^  Appellants. 

1-  Title  to  Real  Estate:  deed:  record:  notice.  The  defendants,  in 
proof  of  their  title  to  the  real  estate  in  oontroversy,  introduced  the 
record  of  a  deed  from  one  Teufel,  which  name,  in  copying  the  deed 
upon  the  record,  the  recorder  had  wintten  "Temple,"  or  had  written 
"Teufel"  so  indistinctly  that  it  might  be  read  "Temple."  The  origi- 
nal deed  was  not  introduced  in  evidence.  Held,  that  in  the  absence 
of  any  showing  of  prejudice  from  the  condition  of  the  record,  the 
defendants'  title,  through  Teufel,  would  be  considered  established. 
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2.  Tax  Titles:  tenants  in  coicmon:  purchase  by  trustee.  One  who 
holds  the  legal  title  to  real  estate,  as  trustee  for  one  of  several  tenants 
in  common,  cannot  either  by  himself,  nor  in  conjunction  with  a 
stranger  to  the  title,  acquire  a  tax  title  thereto  adverse  to  the  co-ten- 
ants of  his  cestui  que  trust ;  neither  can  such  persons  acquire  title 
to  such  real  estate  as  against  such  co-tenants  by  purchase  from  one  to 
who^  a  tax  deed  has  issued. 

3.  :  :  :  notice:  bona  riDE  purchaser.  A  pur- 
chaser of  real  estate,  with  constructive  notice  that  the  title  thereto  is 
based  upon  a  tax  title  acquired  by  a  trustee  for  one  of  several 
tenants  in  common,  is  not  entitled  to  have  his  title  protected  against 
the  right  of  the  co-tenants  to  redeem,  by  reason  of  his  being  a  remote 
Ixmaflde  purchaser  for  value. 

Appeal  from  Pottawattamie  District  Court. — Hon.  H.  E. 

Deemer,  Judge. 

Tuesday,  October  13, 1891, 

Action  in  equity  to  establish  and  confirm  in  the 
plaintiffs  the  title  to  one  moiety  in  lots  1-3,  block  28, 
and  lots  1-10  and  21-30,  block  49,  in  Brown's  sub- 
division in  the  city  of  Council  BluflEs.  The  plaintiffs 
claim  such  title  as  the  heirs-at-law  of  W.  D.  Brown, 
deceased,  and  allege  that  the  appellant  Davis  claims 
to  be  the  absolute  owner  of  the  whole  title,  under  cer- 
tain pretended  tax  deeds  to  the  defendants,  John  T. 
Baldwin  and  Q-.  M.  Dodge,  and  to  the  firm  of  Baldwin 
&  Dodge;  that,  ever  since  1857,  the  plaintiffs  and  their 
ancestors,  under  whom  they  hold  title,  have  owned 
said  lots  in  common  with  John  T.  Baldwin  and  G.  M. 
Dodge,  and  their  grantees,  including  the  defendant 
Davis,  and  were  tenants  in  common  with  John  T, 
Baldwin  and  Q-.  M.  Dodge  at  the  time  of  the  tax  sales 
and  deeds  to  them,  and  to  their  firm  of  Baldwin  & 
Dodge,  by  reason  of  which  tenancy  said  deeds  convey 
no  title  adverse  to  the  plaintiffs;  that  John  T.  Baldwin 
and  Gt.  M.  Dodge,  and  the  firm  of  Baldwin  &  Dodge, 
were  the  agents  of  the  ancestors  of  the  plaintiffs  for  the 
payment  of  the  taxes  at  the  time  of  the  tax  sales  and 
deeds,  by  reason  of  which,  said  sales  and  deeds  conveyed 
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no  title  adverse  to  the  plaintiflfs.  The  plaintiffs  proffer 
payment  of  all  amounts  paid  as  taxes  or  redemption, 
and  ask  that  title  be  confirmed  to  them  in  the  undi- 
vided one-half  of  said  lots.  The  defendant,  F.  R.  Davis, 
alone  appears.  He  answers,  denying  the  alleged  ten- 
ancy in  common  and  the  alleged  agency.  He  sets  out  a 
chain  of  title  to  himself  under  certain  tax  deeds  and 
subsequent  conveyances,  alleges  adverse  possession 
since  1873,  and  that  the  plaintiffs'  action  is  barred,  and 
asks  to  be  quieted  in  his  title  to  the  entire  property. 
A  decree  was  entered  in  favor  of  the  plaintiffs,  from 
which  the  defendant  Davis  appeals. — Affirmed. 

L.  W.  BosSy  for  appellants. 

W,  L  Smithy  Finley  Burke  and  J.  E,  F.  McGee^ 
for  appellees. 

GrviEN,    J. — I.     There    is    no    question  but  that 
W.  D.  Brown,  the  ancestor  of  plaintiffs,  died  seized  of 
1.  tttlb  to  real     t^®  Undivided  one-half  of  the  lots  in  con- 
re^rti:^®®*'     troversy ;  neither  is  there  any  question  as 
"^**^-'  to  the  defendants'  chain  of  title  under  the 

tax  deeds,  except  as  to  a  single  link.  Frank  J.  Magin 
and  wife,  having  title  under  the  tax  deeds,  conveyed  to 
''Christian  Temple,"  as  it  is  claimed  to  appear  in  the 
record  of  the  deed,  which  alone  is  in  evidence,  while  it 
was  "Christian  TeufeP'  who  made  the  conveyance 
under  which  the  defendants  claim.  "We  have  neither 
the  deed  nor  the  record  of  it  before  us,  but  the  tran- 
script of  the  record  might  be  read  as  either  "Temple'* 
or  "Teufel.''  There  is  no  evidence  that  there  were 
different  persons  known  by  these  names.  The  whole 
contention  arises  out  of  the  recorder  having  written  the 
name  "Temple"  instead  of  "Teufel,"  or  in  writing 
"Teufel"  so  indistinctly  that  it  might  be  read  "Temple." 
If  the  plaintiffs,  as  innocent  purchasers,  had  been  mis- 
led by  the  condition  of  the  record,  the  subject  would 
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be  entitled  to  closer  consideration.  We  are  in  no  doubt 
but  that  the  conveyance  was  to  ''Christian  Teufel/' 
under  whom  the  defendants  claim,  and  that  the  defend- 
ants have  shown  a  complete  chain  of  title  under  the 
tax  deeds. 

Upon  the  trial  the  appellant  Davis  oflEered  the 
record  of  several  of  the  deeds  and  other  documents  in 
evidence,  to  which  the  plaintiffs  objected  as  secondary. 
We  think  the  foundation  was  sufficiently  laid  for  admit- 
ting the  record  of  these  instruments  in  evidence.^ 

II.  The  only  grounds  upon  which  the  tax  titles, 
under  which  the  defendants  claim,  are  questioned  are 
2.  Tax  titles:  ten-  *^^  alleged  tcuaucy  iu  common,  and  the 

monr^^urohise  alleged  agcucy  for  the  payment  of  taxes. 

by  trustee.       rpj^^  f^^^^g  ^pQj^  which  such  teuaucy  and 

agency  are  claimed  are  these:  W.  D.  Brown,  being  the 
sole  owner  of  the  land,  executed  a  bond  for  a  deed  ''of 
an  undivided  half  to  Baldwin,  Dodge  &  Co.,^'  a  firm 
composed  of  John  T.  Baldwin,  Q-.  M.  Dodge  and 
Leroy  Tuttle,  November  1,  1856.  On  January  24, 
1857,  in  pursuance  of  said  bond,  Brown  executed  a 
deed  to  John  T.  Baldwin,  which,  though  to  him  alone, 
upon  its  face  was,  in  fact,  in  tiTist  for  Peter  E.  Reed 
And  others ;  Baldwin  having  no  interest  therein  other 
than  as  trustee,  and  Dodge  having  no  interest  what- 
ever. In  August,  1857,  Brown  and  Baldwin  platted 
part  of  the  land  into  an  addition  known  as  "Brown^s 
Subdivision,''  and  Baldwin  executed  conveyances  from 
time  to  time,  as  directed  by  Reed.  The  defendant 
Davis'  title  is  based  upon  numerous  tax  deeds  exe- 
cuted to  different  pei-sons,  who  afterwards  conveyed  to 
John  T.  Baldwin  and  Gr.  M.  Dodge  and  tax  deeds  exe- 
cuted directly  to  them.  The  taxes  for  which  these 
sales  were  made  accrued  while  Baldwin  and  Brown 
held  the  legal  title.  Baldwin  testifies,  without  contra- 
diction, that  neither  he  nor  Baldwin,  Dodge  &  Co.  had 
any  interest  iu  the  lands  j  that  the  deed  was  to  him,  in 
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trust  for  Reed  and  other  parties  residing  in  the  east, 
for  convenience.  Dodge  testifies  that  he  had  no  inter- 
est iix  the  land  prior  to  acquiring  it  by  tax  title.  The 
allegation  of  agency  being  denied,  the  burden  of  prov- 
ing it  is  upon  the  plaintiffs.  There  is  no  evidence 
whatever  that  either  Baldwin  or  Dodge,  or  the  firms  of 
which  they  were  members,  were  agents  of  Brown  for 
the  payment  of  taxes;  but,  upon  the  contrary,  Baldwin 
testifies  that  Brown  was  a  resident  of  Omaha,  and  that 
he  does  not  think  they  paid  taxes  for  him.  Mr.  Brown 
died  in  February,  1868,  and  the  firm  of  Baldwin, 
Dodge  &  Co.  was  dissolved  in  1856,  and  the  firm  of 
Baldwin  &  Dodge  in  1860.  We  think  the  plaintiffs 
have  failed  to  establish  the  charge  of  agency. 

III.  It  is  a  well-established  principle  that  a  tenant 
in  common  cannot  acquire  title  adverse  to  his  co-ten- 
ants  by  purchase  at  tax  sale;  *^he  will  be  regarded  as 
holding  the  title  he  thus  acquires  in  trust  for  his  co-ten- 
ants, until  the  presumption  is  repelled  by  their  refusal 
to  contribute  in  payment  of  his  outlays.''  Weare  v. 
Van  Meter y  42  Iowa,  128;  Fallon  v.  Chidester,  46  Iowa, 
593;  Austin  v.  Barrett,  44  Iowa,  488.  As  trustee, 
Baldwin  stood  for,  and  in  the  place  of.  Reed  and  the 
others  for  whom  he  held  the  legal  title,  and  could  not 
acquire  any  interest  in  the  land  adverse  to  them.  Had 
Reed  and  the  others  acquired  these  tax  titles,  they  would 
be  regarded  as  holding  them  in  trust  for  their  co-ten- 
ants. We  think  the  reason  for  the  rule  applies  with 
equal  force  to  their  trustee. 

We  have  seen  that  Dodge  did  not  have  any  interest 
in  the  property  that  would  prevent  him  from  having 
alone  acquired  a  valid  tax  title  to  it.  His  title,  how- 
ever, is  jointly  with  one  who  could  not  acquire  such  a 
title.  If  the  trustee  may  not  acquire  a  tax  title  to  him- 
self as  against  the  co-tenants  of  his  cestui  que  trust, 
surely  he  should  not  be  allowed  to  do  so  by  joining 
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with  one  who  might  have  alone  acquired  such  a  title, 
Baldwin  should  not  be  permitted  to  do  indirectly  what 
he  could  not  do  directly.  Dodge  having  taken  title 
jointly  with  Baldwin,  who  was  incapacitated  from 
doing  so,  the  whole  title  must  fail.  Spicer  v.  Rowland ^ 
18Pac.  Bep.  (Kan.)  908. 

One  J.  M.  Phillips  purchased  certain  lots  at  tax 
sales,  and  received  deeds  therefor,  and  afterwards,  on 
December  5,  1873,  conveyed  to  John  T.  Baldwin  and 
G.  M.  Dodge.  It  is  contended  that  this  purchase  by 
Phillips*  extinguished  the  patent  title,  and,  therefore^ 
dissolved  the  co-tenancy,  and  that  either  co-tenant 
might  acquire  this  new  title.  The  reason  that  would 
not  allow  the  co-tenant  to  purchase  this  new  title  orig- 
inally certainly  should  incapacitate  him  from  after- 
wards purchasing  it  to  the  prejudice  of  his  co-tenants. 
The  purchase  by  Phillips  did  not  extinguish  the  obli- 
gations of  these  co-tenants  to  the  property  and  to  each 
other.  ^ 

IV.  It  is  contended  that  the  appellant  is  entitled 
to  protection  as  a  remote  purchaser  in  good  faith  for 

value.  While  it  is  true  the  chain  of  deeds 
*'  noticeTbona"  from  Baldwin  &  Dodge  to  the  appellant 

fide  purchaser,    -r^       •        •  j     i  i  i    j  i 

Davis  IS  connected  and  complete,  and 
vests  in  him  the  moiety  that  Baldwin  held  in  trust,  it  is 
equally  true  that  the  appellant  Davis  was  notified  by 
the  records  that  Baldwin  only  held  an  undivided  half  ^ 
that  he  was  tenant  in  common  with  Brown,  and  with 
the  plaintiflEs  after  Brown's  death.  He  must  be  taken 
to  have  known  that,  as  such  tenant  in  common,  Bald- 
win could  not  alone,  or  jointly  with  Dodge,  acquire 
title  under  the  tax  deeds  adverse  to  his  co-tenants.  The 
deed  from  Baldwin  &  Dodge  was  not  an  ouster  of  the 
co-tenants  of  Baldwin,  but  simply  transferred  the  co-ten- 
ancy from  Baldwin  to  his  grantees.  The  limitation 
did  not  commence  to  run  from  the  time  of  obtaining  an 
adverse  title,  but  from  the  time  of  ouster.     Bobinsan  v. 
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Lake  J  14  Iowa,  421.  The  appellants  having  purchased 
with  constructive  notice  of  Baldwin's  incapacity  to 
acquire  title  as  against  his  co-tenants  under  the  tax 
sales,  they  are  not  entitled  to  protection  by  reason  of 
being  remote  purchasers  for  value;  and,  there  being  no 
ouster  the  plaintiff's  action  is  not  barred  by  the  pro- 
visions of  section  2529  of  the  Code.  Neither  is  it 
barred  by  section  902,  because  it  is  not  an  attack  upon 
the  validity  of  the  tax  sales  and  deeds,  but  upon  the 
capacity  of  Baldwin  to  acquire  title  thereby.  Austin  v. 
Barretty  44  Iowa,  488. 

We  reach  the  conclusion  that  the  decree  of  the 
district  court  should  be  affirmed. 


W.  R.  Emerick,  Appellee,  v.  David  Emerick, 

Appellant. 

Guardians:  appointment  op  for  feeble-minded  persons.  A  persoa 
of  the  age  of  seventy-nine  years,  and  possessing  an  estate  of  over  five 
hundred  acres  ol  land,  yet  who  appears  to  be  capable  of  transacting 
"the  ordinary  business  involved  in  taking  care  of  his  property,  and  to 
understand  the  nature  of  the  business,  and  the  effect  of  what  he  does, 
and  to  be  able  to  exercise  his  will  with  reference  to  such  business 
with  discretion,  notwithstanding  the  influence  of  others,  is  not  a 
person  of  such  unsoundness  of  mind  as  to  warrant  the  appointment  of 
a  guardian  of  his  property  under  section  2272  of  the  Code. 

Appeal  from  Mills  District  Court. — ^Hon.  George 

Carson,  Judge. 

Tuesday,  October  13, 1891. 

The  plaintiff  seeks  to  have  appointed  a  guardian 
of  the  estate  of  the  defendant  on  the  alleged  ground 
that  he  is  of  unsound  mind,  and  is  not  possessed  of  the 
judgment  necessary  for  the  management  of  his  estate. 
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The  cause  was  tried  to  a  jury,  which  found  that  the 
defendant  was  of  unsound  mind.  A  judgment  was 
rendered  on  the  verdict,  and  the  defendant  appeals. 
Beversed. 

,  Scott  Lewis  and  R.  C.  Watkins,  for  appellant. 

T.  L.  Genung  and  Shirley  GilUland,  for  appellee. 

EoBiNSON,  J. — This  proceeding  was  instituted 
under  section  2272  of  the  Code.  The  petition  alleges 
that  the  defendant  owns  and  has  the  management  of 
an  estate  of  five  hundred  and  fifty-seven  acres  of  land, 
situated  in  Mills  county,  of  the  value  of  about  twenty 
thousand  dollars;  that  he  is  old  and  infirm,  and  of 
unsound  mind,  and  is  not  possessed  of  the  judgment 
necessarily  required  for  the  management  of  his  estate ; 
that  he  has  become  possessed  of  the  delusion  that  he 
can  make  large  sums  of  money  in  the  real-estate  busi- 
ness in  Nebraska,  and  for  the  purpose  of  engaging  in 
such  business  he  haa  contracted  to  sell  his  real  estate 
for  four  or  five  thousand  dollars  less  than  it  is  worth ; 
that  his  wife  exerts  an  undue  influence  over  him,  to  the 
detriment  of  himself  and  of  his  property,  that  by 
reason  of  his  infirmities  of  mind  and  body,  and  the 
undue  influence  of  his  wife,  he  has  been  attempting 
to  dispose  of  his  property  in  various  ways,  and  place  it 
under  the  control  of  his  wife  or  her  friends ;  and  that 
he  has  not  sufficient  mind  to  resist  her  undue  influence. 
The  defendant  admits  the  ownership  of  the  land  as 
■claimed  by  the  plaintiff,  but  denies  that  he  is  of 
unsound  mind,  and  that  he  is  subject  to  undue  influ- 
ence. The  defendant  was  seventy-nine  years  old  at  the 
time  of  the  trial  in  the  district  court.  Two  years* 
before  that  time  his  wife  died,  and  a  year  and  a  half 
after  her  death  he  married  his  present  wife.  She  waa 
active  in  bringing  about  the  marriage,  and  some  of  the 
evidence  tends  to  show  that  she  became  a  party  to  it 


Oct.  1891] 


EjIEBICK  V.  EmEMCK. 


4ia 


for  mercenary  reasons,  and  that  she  attempts  to  influ- 
ence  improperly  her  husband  against  his  children,  of 
whom  the  plaintiff  is  one.  There  is  evidence  to  show 
that  the  defendant  is  easily  influenced  to  become  surety 
for  irresponsible  persons,  and  that  he  has  incurred 
losses  by  so  doing.  He  admits  having  contracted  to 
sell  his  land  for  twenty-five  dollars  per  acre,  but  it  is 
not  certain  that  it  is  worth  much,  if  any,  more  than 
that  amount.  '  The  evidence  as  to  his  mental  capacity 
was  conflicting,  and,  had  the  jury  found  that  he  was  of 
sound  mind,  the  verdict  would  not  have  been  without 
support  in  the  evidence. 

That  being  the  condition  of  the  case,  the  court 
charged  the  jury,  in  substance  and  effect,  that  a  person 
of  sound  mind  is  one  who  exercises  ordinary  under- 
standing and  ability  in  the  transaction  of  business, 
and  that,  if  the  defendant  was  not  possessed  of  ' 'suffi- 
cient strength  of  mind  and  ability  to  transact  his  busi- 
ness affairs  with  ordinary  care  and  prudence,  then,  in 
law,  he  will  be  deemed  of  unsound  mind.'^  The 
question  presented  for  our  determination  is  whether 
the  test  of  mental  unsoundness  given  by  the  court  is 
correct.  Section  2272  of  the  Code  provides  for  the 
appointment  of  a  guardian  of  the  property  and  minor 
children  of  a  ''person  of  unsound  mind.''  The  statute 
is  silent  as  to  what  shall  constitute  the  unsoundness 
which  it  contemplates,  but  it  is  clear  that  it  relates  to 
the  capacity  of  the  person  affected  to  transact  business. 
The  protection  of  property  is  one  of  the  main  objects 
of  such  statutes  as  that  under  consideration,  and  the 
test  of  the  unsoundness  in  question  is  largely  the 
incompetency  of  the  person  to  manage  property  in  a 
rational  manner.  1  Wharton  &  Stille  on  Medical 
Jurisprudence,  sec.  103.  A  person  may  be  so  weak 
and  infirm  as  to  be  easily  influenced  in  such  manner 
that  the  transactions  had  under  the  effect  of  such  influ- 
ence will  be  set  aside,  and  yet  not  be  so  unsound  of 


^ 


414  Emerick  v.  Emerick.  [83  Iowa 

mind  as  to  warrant  the  appointment  of  a  guardian  of  his 
property.  Sec.  104.  The  unsoundess  of  mind  which 
will  justify  such  an  appointment  must  be  more  than 
mere  debility  or  impairment  of  memory.  It  must  be 
such  as  to  deprive  the  person  affected  of  ability  to 
manage  his  estate.  In  re  Lindsley,  10  Atl.  Rep. 
(N.  J.  Ch.)549. 

The  fact,  that  a  person  by  reason  of  age,  ignor- 
ance and  feeble  condition  of  mind  and  body  is  unfit 
to  manage  his  estate  judiciously,  will  not  authorize  the 
appointment  of  a  guardian  of  his  property.  Common- 
wealth V.  Beeves,  21  Atl.  Rep.  (Pa.  Sup.)  315.  ^^Imbe- 
cility  of  mind  is  not  sufficient  to  set  aside  a  contract 
when  there  is  not  an  essential  privation  of  the  reason- 
ing faculties  or  an  incapacity  of  understanding  and 
acting  with  discretion  in  the  ordinary  affairs  of  life.^' 
2  Kent's  Commentaries,  609.  ^ ^Courts  of  law,  as 
weU  as  equity,  afford  protection  to  those  who  are  of 
unsound  mind.  They  endeavor  to  draw  a  line  between 
sanity  and  insanity,  but  cannot  so  well  distinguish 
between  degrees  of  intelligence.''  1  Parsons  on  Con- 
tracts, 387.  '^The  law  does  not  assume  to  measure 
the  different  degrees  of  power  of  the  human  intellect, 
or  to  distinguish  between  them  where  the  power  of 
thought  and  reason  exists."  Sooner s  v.  PumpJirey,  24 
Ind.  245.  In  Davren  v.  White,  42  N.  J.  Eq.  569;  7 
Atl.  Rep.  682,  there  was  evidence  to  show  that  the 
person  whose  act  was  in  question  lacked  mental  capac- 
ity. But  the  court  held  that  the  test  in  such  cases  is, 
'^Did  the  person  whose  act  is  brought  in  judgment 
possess  sufficient  ability  at  the  time  he  did  the  act  to 
understand  in  a  reasonable  'manner  the  nature  and 
effect  of  his  act  or  the  business  he  was  transacting^" 
^'Although  the  mind  of  an  individual  may  be  to  some 
extent  impaired  by  age  or  disease,  still,  if  he  be  capa- 
ble of  transacting  his  ordinary  business,  if  he  under- 
stand the  nature  of  the  business  in  which  he  is  engaged 
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and  the  effect  of  what  he  is  doing,  and  can  exercise  his 
will  with  reference  thereto,  his  acts  will  be  valid.'' 
English  v.  Porter,  109  111.  291.  In  Fiscus  v.  Tvrnery 
24  N.  E.  Rep.  (Ind.  Sup.)  662,  a  rule  was  approved  as 
follows:  ** Unsoundness  of  mind  is  where  there  is  an 
essential  privation  of  the  reasoning  faculties,  or  where 
a  person  is  incapable  of  understanding  and  acting  with 
discretion  in  the  ordinary  affairs  of  life."  A  court  of 
equity  will  not  ordinarily  set  aside  a  transaction  on 
the  ground  of  mere  weakness  of  understanding,  or 
Uability  to  be  sometimes  deceived  and  duped,  on  the 
part  of  one  of  the  parties  to  it.  Such  party  must 
be,  in  a  legal  sense,  of  unsound  mind.  Henderson  v. 
McGregor,  30  Wis.  80. 

Some  of  the  authorities  cited  refer  to  the  mental 
capacity  which  is  sufficient  to  enable  a  person  to  enter 
into  a  valid  contract.  Cases  may  arise  where,  a  person 
competent  to  make  such  a  contract  is  so  subject  to  an 
improper  influence,  or  is  so  affected  by  some  delusion, 
or  is  so  liable  io  be  controlled  to  his  prejudice  by  some 
other  cause,  that  he  should  be  deprived  of  the  right  to 
manage  his  property ;  but  ordinarily  a  person  who  has 
sufficient  mental  capacity  to  make  a  valid  agreement  in 
regard  to  his  property,  and  to  manage  it  with  reason- 
able care,  unaffected  by  another's  will,  should  be  per- 
mitted to  retain  it.  It  is  manifest  that  there  may  be 
such  a  degree  of  mental  capacity  less  than  that  pos- 
sessed by  persons  of  ordinary  understanding  and 
ability.  The  deficiency  may  be  due  to  ignorance,  or 
a  want  of  shrewdness,  or  to  other  causes  which  do 
not  denote  unsoundness  of  mind.  If  a  person  may 
be  deprived  of  the  control  of  his  property,  because  he 
does  not  exercise  ordinary  understanding,  abiUty  and 
prudence  in  managing  it,  large  numbers  of  people  who 
now  display  a  reasonable  degree  of  care  and  judgment 
in  accumulating,  keeping  and  disposing  of  property 
may  be  deprived  of  the  right  to  do  bO,  because  the 
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business  skill  and  ability  they  manifest  is  not  quite 
equal  to  that  commonly  exercised.  We  do  not  think 
such  a  rule  as  that  should  prevail.  In  Seerley  v.  SateVj 
68  Iowa,  375,  it  was  said  that,  '*A  person  of  unsound 
mind  is  one  incapable  of  transacting  the  particular 
business  in  hand.'^  The  question  to  be  determined 
in  this  case  was  whether  the  defendant  was  capable 
of  managing  his  estate,  not  whether  he  was  capable 
of  managing  it  as  weU  as  sucl)  estates  are  commonly 
managed.  No  general  rule  can  be  given  which  will 
be  alike  applicable  to  all  cases,  but  each  must  be 
determined  largely  by  its  own  facts  and  the  conditions 
which  control  it.  In  this  case  if  the  defendant  is  capa- 
ble of  transacting  the  ordinary  business  involved  in 
taking  care  of  his  property,  and  if  he  understands  the 
nature  of  the  business,  and  the  effect  of  what  he  does, 
and  can  exercise  his  will  with  reference  to  such  busi- 
ness with  discretion,  notwithstanding  the  influence  of 
others,  he  is  not  of  unsound  mind,  within  the  meaning 
of  the  statute,  and  should  not  be  deprived  of  the  con- 
trol of  his  property.  The  charge  of  the  district  court 
'  required  a  higher  degree  of  mental  capacity  than  that, 
and  is  to  that  extent  erroneous.  Other  questions  are 
discussed  by  counsel,  but,  as  they  are  not  likely  to 
arise  on  another  trial,  need  not  be  determined. 

For  the  reasons  indicated  the  judgment  of  the 
district  court  is  reversed. 


Franoiska  Lehner,  Appellee,  v.  0.  C.  Loomis  et  aZ., 

Appellants. 

Judicial  Sale:  inadequacy  op  consideration:  fraud:  redemption. 
Where  in  an  action  against  the  occupants  of  a  building,  and  one 
holding  a  legal  title  to  the  real  estate,  to  abate  the  keeping  of  a  saloon 
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nuisance,  judgment  was  rendered  against  the  defendants  for  costs, 
including  an  attorney's  fee,  to  the  amount  of  thirty-one  and  fifty- 
hnndredths  dollars,  and  under  a  general  execution  issued  thereon 
real  estate  of  the  value  of  ten  thousand  dollars  was  sold  for  the 
amount  of  said  judgment  to  the  attorney  for  the  plaintiff,  who  there- 
after assigned  the  certificate  of  sale  to  the  sheriff  executing  said  writ, 
to  whom  a  deed  afterwards  issued,  and  it  appeared  that  no  lien  was 
established  by  said  decree  against  the  land,  held,  in  view  of  the  inade- 
quacy of  the  consideration,  that  one  who  took  a  conveyance  of  the 
property  pending  the  injunction  proceeding,  and  who  was  not  a  party 
to  such  proceeding,  nor  had  actual  notice  thereof,  and  commenced  an 
action  to  set  aside  said  sale  and  deed  within  a  few  days  after  said  sale 
was  made,  was  properly  allowed  to  redeem  said  property  upon  the 
payment  of  the  judgment  and  costs  down  to  the  time  execution  issued. 

Appeal  from  Polk  District  Court. — Hon.   Marcus 

Kavanaugh,  Jr.,  Judge. 

Wednesday,  October  14,  1891. 

This  is  an  action  in  equity  for  a  decree  setting 
aside  a  sheriff's  sale  and  deed  of  certain  real  estate. 
There  was  a  hearing  on  the  merits,  and  a  decree  for  the 
.  plaintiff.     The  defendants  appeal. — Affirmed, 

C,  C.  &  C.  L,  Nourse,  for  appellants. 

ColCy  McVey  d  Clark^  for  appellee. 

RoTHBOCK,  J. — I.  The  property  in  controversy  in 
the  action  is  part  of  a  lot,  with  a  building  thereon, 
situated  on  Walnut  street,  in  the  city  of  Des  Moines. 
It  appears  in  evidence  that  on  the  twenty-second  day  of 
March,  1886,  the  title  to  said  real  estate  was  in  Joseph 
Lehner,  the  hugband  of  the  plaintiff,  and  that  on  that 
day  an  action  in  equity  was  commenced  against  certain 
occupants  of  the  said  building,  charging  them  with 
keeping  a  saloon  nuisance  therein,  and  asking  that  the 
said  nuisance  be  enjoined  and  abated.  Joseph  Lehner 
was  made  a  party  defendant.  The  record  does  not 
show  what  relief  was  asked  against  Lehner  further  than 
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appears  from  the  appearance  docket  of  the  district 
court.  It  is  stated  therein  that  the  action  was  against 
the  tenants  (naming  them)  and  against  ^* Joseph  Lehner 
and  building  number  213,  West  Walnut  Street,  city  of 
Des  Moines. '^  It  further  appears  that  Joseph  Lehner 
£led  a  separate  answer  in  the  case  on  the  fourteenth 
day  of  December,  1886.  It  does  not  appear  what 
defense  was  interposed  by  this  answer.  The  decree 
entered  in  the  case  ignored  the  answer  of  Lel^ner,  and 
held  him  and  his  codefendants  to  be  in  default  for 
want  of  an  appearance  to  the  action,  and  found  that 
the  tenant  was  keeping  and  maintaining  a  nuisance  in 
the  said  building ;  that  Lehner  was  the  owner  of  the 
building,  and  had  full  knowledge  and  gave  his  consent 
to  the  use  of  said  building  for  the  maintaining  of  said 
nuisance ;  and  enjoined  such  further  use  of  the  build- 
ing. It  was  further  decreed  that  the  defendants  should 
pay  the  cost  of  the  action,  including  an  attorney's  fee 
of  twenty-five  dollars,  and  directed  that  "an  execution 
will  issue  against  said  defendants  and  as  against  said . 
building  for  the  collection  thereof. ''  No  special  execu- 
tion was  issued  upon  the  decree,  but  on  the  seventh  day 
of  November,  1887,  a  general  execution  was  issued,  and 
a  levy  was  made  ^on  the  part  of  the  lot  now  in  contro- 
versy; and  on  the  seventeenth  day  of  January,  1888, 
the  lot  and  building  were  sold  by  the  sheriff  to  A.  A. 
Haskins,  Esq.,  an  attorney  for  the  plaintiff,  who  is  one 
of  the  defendants  to  this  action,  for  thirty-one  dollars 
and  fifty  cents,  and  a  certificate  of  sale  was  issued  to 
him,  which  he  afterwards  assigned  to  the  defendant, 
J.  C.  Painter,  who  was  sheriff  when  the  sale  was  made. 
At  the  expiration  of  one  year  from  the  sale  the  sheriff 
then  in  office  made  and  delivered  a  sheriff's  deed  to 
said  Painter.  After  the  action  for  an  injunction  was 
commenced,  and  while  it  was  pending,  and  on  the 
eighteenth  day  of  June,  1886,  the  said  Joseph  Lehner 
conveyed  the  property  to  the  plaintiff  herein. 
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There  is  much  in  the  case  in  the  way  of  evidence 
and  argument  which  is  wholly  immaterial,  in  that  it 
neither  establishes  nor  disproves  any  right  of  the 
parties,  and  which  we\  need  not  discuss  at  length.  We 
refer  now  to  certain  claims  of  the  plaintiflE  that  she  was 
the  real  owner  of  the  property,  and  that  she  had  title 
at  one  time,  and  conveyed  it  to  her  husband  for  no 
consideration,  and  for  the  purpose  of  giving  him  credit, 
and  enabling  him  to  do  business.  But  the  fact  remains 
that,  after  the  alleged  voluntary  conveyance  was  made, 
and  while  the  husband  held  the  title,  the  action  for  an 
injunction  was  commenced.  It  is  true,  the  plaintiff 
was  not  made  a  party  defendant  in  that  action,  but  she 
took  the  conveyance  pending  the  action,  and  is  charged 
with  notice  of  what  was  claimed  against  the  property. 
There  is  evidence  to  the  effect  that  Littleton,  the  plain- 
tiff in  the  suit,  agreed  with  Joseph  Lehner  that  the 
injunction  suit  should  be  dismissed.  It  is  scarcely 
necessary  to  say  that  such  evidence  is  entirely  imma- 
terial in  an  action  to  set  aside  the  sheriff's  sale  and 
deed.  Other  immaterial  matters  need  not  be  men- 
tioned. 

We  will  now  proceed  to  an  examination  of  such 
questions  as  appear  to  us  to  be  material.  First.  The 
property  in  controversy  is  shown  by  the  evidence  to  be 
worth  ten  thousand  doUars.  It  was  leased  for  a  rental 
of  one  thousand  dollars  a  year.  It  was  sold  by  the 
sheriff  for  thirty-one  dollars  and  fifty  cents.  Second. 
So  far  as  can  be  ascertained  from  the  evidence,  there  was 
no  lien  claimed  in  the  injunction  case  against  the  land. 
The  decree  was  against  the  building  alone.  Third. 
When  the  plaintiff  took  the  property  by  the  conveyance 
to  her  pending  the  injunction  suit  she  was  not  charged 
with  notice  that  any  suit  was  pending  affecting  the  title 
to  the  land,  for  the  reason  that  no  such  claim  was 
made.  Fourth.  The  plaintiff  is  not  shown  to  have 
any  notice  of  the  pendency  of  the  injunction  suit.    It 
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is  shown  that  she  had  no  knowledge  of  the  decree  until 
after  it  was  entered.  Fifllfi,  She  commenced  this 
action  a  few  days  after  the  sheriff's  sale  in  question  was 
made.  It  has  been  said,  and  we  think  it  is  the  general 
rule,  that  inadequacy  of  consideration  alone  is  not 
suflBcient  to  vacate  a  sheriff's  sale  and  deed.  This  rule 
is  especially  applicable  where,  as  in  this  state,  an 
execution  creditor  has  a  right  of  redemption  of  one 
year  after  a  sale,  and  no  complaint  is  made  until  after 
the  execution  of  a  deed.  Wallace  v.  Berger,  25  Iowa, 
456;  Sigerson  v.  Sigerson,  71  Iowa,  476;  Peterson  v. 
Little  J  74  Iowa,  223.  In  the  caiSe  at  bar  the  decree 
canceled  and  set  aside  the  sheriff's  deed  upon  the  pay- 
ment by  the  plaintiff  into  court  of  the  sum  of  forty- 
seven  dollars  and  forty  cents,  which  was  equal  to  the 
attorney's  fee  and  costs  down  to  the  time  the  execution 
was  issued.  There  are  many  considerations  upon 
which  we  think  the  decree  should  be  approved. 
Among  them  are  the  following:  There  was  no  lien, 
established  against  the  land.  The  plaintiff  was  not  a 
party  to  the  suit,  and  had  no  knowledge  of  it  until 
after  decree.  This  action  was  commenced  very  soon 
after  the  sale.  There  are  no  rights  of  third  persons, 
involved.  The  defendant  Painter,  assignee  of  Haskins, 
was  the  oflBcer  who  made  the  sale.  Exact  justice  is 
done  by  the  decree.  The  oflScer  who  made  the  sale  and 
the  attorney  receive  all  that  was  justly  due  them. 
When  these  and  the  other  facts  above  mentioned  are 
taken  in  connection  with  the  gross  inadequacy  of  con- 
sideration, it  would  shock  the  conscience  for  any  court 
to  transfer  ten  thousand  dollars  worth  of  property  for 
a  consideration  of  thirty-one  dollars  and  fifty  cents. 
Less  than  a  half  month's  rent  of  the  property  would 
have  paid  the  whole  claim.  The  inadequacy  appears 
to  us  to  be  so  great  as  to  strike  the  conscience  strongly 
with  the  injustice  of  the  transaction.  In  such  cases  it 
has  always  been  held  that,  where  there  are  other  cir- 
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cumstances  of  an  excusatory  character  on  the  part  of 
the  plaintiff,  the  gross  inadequacy  of  consideration 
will  establish  the  fraudulent  character  of  the  transac- 
tion. 10  American  &  English  Encyclopedia  of  Law, 
330,  and  cases  cited.  And  see,  also,  Kerr  on  Fraud  & 
Mistake,  186,  187,  and  Story  on  Equity  Jurisprudence, 
sees.  244,  245. 

The  decree  of  the  district  court  is  affirmed. 


J.  L.  Bracken,   Appellant,  v.   S.   E.  McAlvey, 

Appellee. 

Limitation  of  Actions:  commencement  op  action:  construction 
OP  statute.  In  an  action  upon  a  promissory  note  properly  com- 
menced in  a  county  other  than  that  in  which  the  defendant  resides, 
as  in  the  county  where  the  note  is,  by  its  terms,  made  payable,  the 
delivery  of  an  original  notice  to  the  sheriff  of  such  county,  with  the 
intention  that  it  be  served  immediately,  will  be  sufficient  to  stop 
the  running  of  the  statute  of  limitation  as  to  said  action,  although  the 
service  of  such  notice  was  made  upon  the  defendant  in  the  county  of 
his  residence,  after  the  action  had  become  barred. 

Appeal  from  Tama  District  Court. — Hon.  L.  Or.  Kinne, 

Judge. 

Wednesday,  October  14,  1891. 

The  plaintiff  brings  this  action  upon  a  promissory 
note  dated  December  15,  1875,  due  fifteen  months  after 
date,  and  payable  '^  at  First  National  Bank  of  Tama 
City,  Iowa.''  The  petition  was  filed  March  19,  1887. 
The  defendant  demurred  on  the  ground  that  the  peti- 
tion showed  that  the  cause  of  action  did  not  accrue  at 
any  time  within  ten  years  next  prior  to  the  commence- 
ment of  this  action.     It  was  stipulatqd  that  in  the  con- 
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sideration  of  the  demurrer  "the  following  facts  shall  be 
considered  by  the  court,  which,  for  said  purposes,  are 
hereby  agreed  upon  by  the  parties:  Jbirst.  That  the 
*  original  notice '  herein  was  delivered  to  the  sheriff  of 
Tama  county,  Iowa,  March  12,  1887,  with  the  inten- 
tion that  it  be  served  immediately;  second,  that  the 
defendant  was  a  resident  of  Grundy  county,  Iowa,  at 
and  before  said  notice  was  delivered  to  said  sheriff, 
and  ever  since  has  been  a  resident  of  Grundy  county, 
Iowa ;  third,  that  said  notice  was  served  on  the  defend- 
ant in  Grundy  county,  Iowa,  March  20,  1887,  by  C.  F, 
McGee,  who  was  specially  deputized  by  said  sheriff  of 
Tama  county,  Iowa,  to  serve  the  same;  fourth,  that 
said  defendant,  had,  for  several  years  before  the  com- 
mencement of  said  suit,  been  a  resident  of  Tama 
county,  and  the  plaintiff,  when  he  commenced  said 
suit,  supposed  the  defendant  was  a  resident  of  Tama 
county,  Iowa,  and  did  not  know  he  had  removed  to 
Grundy  county."  The  demurrer  being  sustained,  the 
plaintiff  appeals. — Reversed. 

0.  H.  Mills,  for  appellant. 

G.  L.  Bailey  and  Struhle  <&  Stiger,  for  appellee. 

Given,  J. — We  have  no  argument  or  brief  from 
the  appellee.  The  question  disclosed  by  the  record  is 
whether  this  action  was  commenced  at  the  time  the 
original  notice  was  delivered  to  the  sheriff,  or  not 
until  the  filing  of  the  petition.  If  the  former,  then  the 
action  is  not  barred ;  and  if  the  latter,  then  it  is.  The 
note  is  payable  in  Tama  county;  therefore,  the  action 
might  properly  be  brought  in  that  county;  but  the 
query  remains,  whether,  in  such  case,  the  defendant 
being  a  resident  of  and  served  in  another  county,  the 
delivery  of  the  notice  to  the  sheriff  of  Tama  county 
was  a  commencement  of  the  action.  Section  2532  of 
the  Code  is  as  follows :     *  ^  The  delivery  of  the  original 
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notice  to  the  sheriff  of  the  proper  county,  with  intent 
that  it  be  served  immediately,  which  intent  shall  be 
presumed  unless  the  contrary  appears,  or  the  actual 
service  of  that  notice  by  another  person,  is  a  com- 
mencement of  the  action.  ^^  The  stipulation  of  facts 
concedes  that  this  original  notice  was  delivered  to  the 
sheriff  of  Tama  county  ^^with  intent  that  it  be  served 
immediately.  ^'  The  action  being  brought  in  the  proper 
county,  the  delivery  of  the  original  notice  to  the  sheriff 
of  that  county  was  a  delivery  to  the  sheriff  of  the  proper 
county,  and,  having  been  so  delivered  *^with  intent 
that  it  be  served  immediately,^'  was  the  commencement 
of  this  action.  As  the  action  was  not  barred  at  that 
date,  the  demurrer  should  have  been  overruled.  Hampe 
v.  SchaffeTy  76  Iowa,  563  (decided  since  the  ^bmission 
in  the  district  court)  is  in  point.     Bev£BS£D. 
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Samuel  Lookabill,  Appellee,  v.  Foulks  Bros.  &  Co.^ 

Appellants. 

Practioein  Supreme  Court :  appeal:  dispute  as  to  reoobd:  oriq- 
IKAL  PAPERS:  TRANSCRIPT.  Where  upon  an  appeal  to  the  snpreme 
eonrt  the  appellee  files  an  additional  abstract  denying  the  taking  of 
an  appeal  in  such  cause,  and  contending  that  the  evidence  therein 
was  not  preserved  by  a  bill  of  exceptions,  and  for  that  reason  moves 
to  strike  the  evidence  contained  in  the  appellants'  abstract  from  the 
record;  and  the  appellant  in  a  printed  paper  filed  denies  the  alleged 
grounds  of  snch  motion,  and  denies  the  averments  of  the  additional 
abstract,  the  issue  thus  presented  can  only  be  determined  by  a  trans- 
cript of  the  record,  and  the  requirement  for  a  transcript  is  not  satisfied 
by  filing  in  the  supreme  court  certified  copies  of  the  original  papers 
comprising  the  record  in  the  district  court. 

Appeal  from  Mills   District  Court. — Hon.   Geobge 

CabsoN;  Judge. 
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Wednesday,  Octobeb  14,  1891. 

Action  at  law  to  recover  the  possession  of  specific 
personal  property.  There  was  a  trial  by  jury,  and  a 
verdict  and  judgment  in  favor  of  the  plaintiflE. — Dis- 
missed. 

W,  S.  Lewis  and  Shirley  Gilliland,  for  appellants. 

L.  T.  Genung  and  P.  P.  Kelhy,  for  appellee. 

# 

Robinson,  J. — The  abstract  filed  by  the  defendant 

shows  that  issue  was  joined  and  a  trial  had  upon  the 
merits  of  the  case;  that  evidence  was  introduced,  a 
charge  given  to  the  jury,  a  verdict  returned  for  the 
alleged  value  of  the  property  in  controversy,  and  a  judg- 
ment for  such  value  rendered  in  favor  of  the  pl'aintiflf. 
It  also  alleges  that  a  notice  of  appeal  was  duly  served  on 
the  attorneys  for  the  plaintiflE  and  the  clerk  of  the 
district  court.  The  plaintiflE  appeared  in  this  court, 
and  filed  an  additional  abstract,  in  which  he  denies  that 
the  case  entitled  in  the  abstract  was  ever  tried ;  denies 
that  the  plaintiflE  was  ever  a  party  to  such  an  action ; 
and  denies  all  the  averments  of  the  abstract.  The 
plaintiflE  admits  that  he  was  a  party  plaintiflE  in  an 
action  in  the  district  court  of  Mills  county,  in  which 
Foulks  Bros.  &  Co.,  John.  R.  Foulks  and  Wilbur 
Foulks  were  parties  defendant,  but  allefifes  that  in  that 
case  the  evidence  was  not  preserved,  and  none  of  it  is 
set  out  in  the  abstract  of  the  defendants,  and  that  the 
plaintiflE  cannot  set  out  the  evidence  in  that  case,  for 
the  reason  that  it  was  not  preserved.  The  plaintiflE 
denies  that  any  notice  of  appeal  was  ever  served  in  the 
case  last  mentioned.  The  plaintiflE  has  filed  a  motion 
to  strike  from  the  defendants'  abstract  the  evidence 
therein  contained,  on  various  grounds,  of  which  the 
material  one  is  that  it  was  never  preserved  and  made  of 
record,    as    required  by  law.     The  defendants,   in  a 
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printed  paper  filed  in  resistance  of  the  motion  to  strike, 
deny  the  alleged  grounds  of  the  motion,  and  deny  the 
averments  of  the  additional  abstract.  No  other  denial 
is  on  file,  but,  treating  that  as  sufficient  to  raise  an 
issue,  the  controversy  thus  presented  can  only  be 
determined  by  a  transcript  of  the  record.  Rules  of 
Practice  of  the  Supreme  Court,  sec.  12.  The  defend- 
ants have  caused  to  be  certified  to  this  court  the  origi- 
nal charge  to  the  jury,. motion  for  a  new  trial,  skeleton 
bill  of  exceptions,  translation  of  short-hand  reporter's 
notes  of  evidence,  and  notice  of  appeal ;  but  the  only 
transcript  we  find  is  one  of  the  ruling  on  the  motion 
for  a  new  trial  and  judgment.  It  was  held  in  Cox  v, 
Maoffj  76  Iowa,  316,  that  this  court  cannot  recognize 
the  original  papers  as  a  substitute  for  the  transcript,  for 
the  purpose  of  determining  a  controversy  as  to  the 
contents  of  the  record.  Under  the  rule  of  that  case, 
the  plaintiff  has  not  only  failed  to  show  that  the 
abstract  contains  the  evidence  submitted  in  the  district 
court,  but  has  failed  to  show  that  an  appeal  has  been 
taken.     The  case  is,  therefore,  dismissed. 


Bbumwell  &  Co.,  Appellants,  v.  Stebbins  Bros,  et  al.^ 

Appellees. 

attachment:  writ  against  partnership  property:  garnishment  op 
DEBT  DUE  INDIVIDUAL  PARTNER.  In  an  action  against  the  firm  of  S. 
Bros,  the  plaintiffs  filed  an  attachment  bond  payable  to  said  firm,  and 
caused  a  writ  of  attachment  to  issue  against  the  property  of  the  firm 
alone,  under  which  was  garnished  a  debt  due  to  S.  S.  &  Co.,  a  part- 
nership composed  of  two  of  the  members  of  the  firm  of  S.  Bros.  Sub- 
sequently the  plaintiffs  amended  their  petition  making  the  indiyidual 
members  of  the  firm  of  8.  Bros,  parties,  and  praying  a  personal  judg- 
ment against  them,  but    no  attachment  was  issued  against  their 
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property,  and  before  such  amendment  was  filed  the  gamiflhee  had, 
with  the  consent  of  B.  8.  &  Co.,  paid  the  amonnt  for  which  he  waa 
indebted  to  one  of  the  creditors  of  that  firm.  Held,  that  the  writ 
of  attachment  authorized  the  attachment  of  the  property  of  S.  Bros, 
only,  and  that  the  garnishment  did  not  entitle  the  plaintiffs  to  money 
due  from  the  garnishee  to  B.  S.  &  Co. 

Appeal  from  Woodbury  District  Court. — ^Hon.  Geo.  W» 

Wakefield,  Judge. 

Wednesday,  Octobeb  14, 1891. 

The  plaintiiBEs  claim  a  right  to  certain  money  in- 
the  hands  of  a  garnishee  paramount  to  that  of  Certain 
interveners  and  others.  On  the  final  hearing  a  decree 
was  rendered  in  favor  of  the  interveners.  The  plain- 
tiffs appeal. — Affirmed. 

LuUf  (&  Sears,  for  appellants. 

Lothrop  &  Doty,  for  appellees. 

Robinson,  J. — ^At  some  time  prior  to  the  tenth 
day  of  September,  1888,  James  Stebbins,  R.  H. 
Stebbins,  Sam  Stebbins  and  George  Freeland  were 
engaged  in  business  as  copartners  under  the  firm-name 
of  Stebbins  Bros.  On  the  date  named  the  plaintiffs 
commenced  this  action  against  Stebbins  Bros,  as  a 
firm,  the  members  not  being  named,  and  as  grounds 
for  attachment  stated  *'that  defendants  [Stebbins 
Bros.]  are  about  to  remove  their  property  out  of  the 
state  without  leaving  sufficient  for  the  payment  of  their 
debts;  that  defendants  [Stebbins  Bros.]  are  about  to 
remove  permanently  out  of  the  county,  and  have  prop- 
erty therein  not  exempt  from  execution ;  and  that  they 
refuse  to  pay  or  secure  plaintiffs.^'  An  attachment 
bond  was  filed,  which  was  made  payable  to  Stebbins 
Bros,  as  a  firm,  and  a  writ  was  issued  against  the 
property  of  the  firm,  but  not  against  the  individual 
property  of  its  members.     On  the  day  after  the  action. 
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was  commenced  a  notice  of  garnishment  was  served 
upon  A.  Nystrom,  requiring  him  to  answer  as  to  money 
or  other  property  in  his  hands  due  or  belonging  to 
Stebbins  Bros,  as  a  firm.  At  that  time  Nystrom  had 
in  his  possession  money  to  the  amount  of  four  hundred 
dollars  which  was  the  individual  property  of  Sam 
Stebbins  &  Co.,  a  partnership  of  which  Sam  Stebbins 
and  George  Freeland  were  the  only  members.  When 
the  notice  of  garnishment  was  served,  John  Homick, 
Needham  &Co.  and  Conway  &  Hellman  were  credit- 
ors of  Sam  Stebbins  &  Co.  Immediately  after  the 
service  of  the  notice  on  him,  Nystrom,  by  virtue  of  an 
agreement  with  Sam  Stebbins  &  Co.,  paid  the  four 
hundred  dollars  in  his  hands  to  Homick  to  be  held  in 
trust  for  Nystrom,  so  far  as  it  should  be  required,  to 
answer  any  order  of  court  which  might  be  made  in  the 
garnishment  proceedings,  and  then  to  be  held  by 
Hornick  for  his  own  benefit,  and  for  the  benefit  of  the 
other  creditors  of  Sam  Stebbins  &  Co.  In  November, 
1888,  Needham  &  Co.  and  Conway  &  HeUman  com- 
menced actions  on  their  respective  claims  against  Sam 
Stebbins  &  Co.,  which  were  aided  by  attachment,  and 
notices  of  garnishment  were  served  on  Homick.  Judg- 
ments were  afterwards  recovered  in  those  actions  for 
sums  which  amounted  in  the  aggregate  to  three  hun- 
dred and  fifty-six  dollars  and  sixty-four  cents.  Neither 
the  original  notice  nor  the  writ  of  attachment  in  this 
action  was  served  on  Sam  Stebbins  or  George  Freeland. 
In  November,  1888,  Nystrom  filed  his  answer  to  the 
notice  of  gamishment,  denying  indebtedness  to  the 
firm  of  Stebbins  Bros.,  and  denying  that  he  had  pos- 
session of  any  property  which  belonged  to  that  firm. 
At  the  same  time,  Sam  Stebbins  and  Freeland 
appeared  and  filed  their  petition  of  intervention,  claim- 
ing the  four  hundred  dollars  in  the  hands  of  Nystrom 
as  their  property,  and  that  no  part  of  it  belonged  to  the 
firm  of  Stebbins  Bros,     In  January,  1889,  the  plaintiffs 
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filed  an  amendment  to  their  petition,  making  the 
members  of  the  firm  of  Stebbins  Bros.,  including 
Sam  Stebbins  and  Freeland,  parties  defendant,  and 
asking  a  personal  judgment  against  them;  but  no 
further  notice  or  process  of  any  kind  was  issued  or 
served  in  the  case.  Sam  Stebbins  and  Freeland 
answered  the  petition  as  amended,  denying  its  aver- 
ments, but  judgment  was  subsequently  rendered  against 
them  for  the  amount  due  the  plaintiffs  from  Stebbins 
Bros.  After  that  was  done,  the  cause,  so  far  as  it 
related  to  the  priority  of  liens,  was  transferred  to  the 
equity  docket,  and  tried  as  in  equity.  The  district 
court  decreed  that  the  four  hundred  dollars  in  contro- 
versy be  first  applied  to  the  payment  of  the  firm  debts 
of  Sam  Stebbins  &  Co.,  to-wit,  the  debts  due  to 
Hornick,  Needham  Bros,  and  Conway  &  Hellman,  in 
the  order  named, — ^the  remainder,  if  any,  to  be  paid 
upon  the  judgment  in  favor  of  the  plaintiffs. 

The  plaintiffs  insist  that  their  judgment  should  be 
first  paid.  The  question  we  are  required  to  determine 
is  whether  the  notice  of  garnishment  issued  in  this 
action,  and  served  on  Nystrom,  was  effectual  to  hold 
the  money  in  his  hands  for  the  payment  of  the  claims 
of  the  plaintiffs.  If  it  was,  the  decree  of  the  district 
court  was  erroneous  so  far  as  it  made  the  right  of  the 
plaintiffs  junior  to  the  claims  of  the  creditors  of  the  firm 
of  Sam  Stebbins  &  Co.  A  partnership  is  a  distinct 
legal  entity,  capable  of  transacting  business,  making 
<5ontracts,  and  of  suing  and  being  sued  as  such  in  the 
partnership  name.  Code,  sec.  2553 ;  Richard  v,  Allefij 
117  Pa.  St.  199;  11  Atl.  Rep.  552.  In  Mason  v.  Bice, 
QQ  Iowa,  174,  a  ground  for  attachment  against  all  the 
defendants  was  stated  in  the  petition,  and  a  writ  of 
attachment  against  their  property  was  asked,  but  the 
condition  of  the  attachment  bond  was  that  the  plain- 
tiff would  pay  such  damages  as  the  firm  of  which  the 
defendants  were  members  should  sustain  by  reason  of 
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the  wrongful  suing  out  of  the  writ,  and  the  writ  was 
issued  against  the  property  of  the  firm  alone.  The 
property  of  one  of  the  partners  was  seized  under  the 
writ.  This  court  held  that  such  seizure  was  wrongful, 
for  the  reason  that  the  name  of  the  partner  was  not 
mentioned  in  the  writ,  that  the  bond  was  not  designed 
for  his  benefit,  and  that  his  right  of  action  was 
not  on  the  bond,  but  against  the  officer  who  committed 
a  trespass  in  taking  his  property.  Applying  the  doc- 
trine of  that  case  to  this,  we  must  hold  that  the  writ 
issued  against  Stebbins  Bros,  authorized  the  attach- 
ment of  firm  property  only,  and  therefore,  that  the  ^ 
service  of  notice  ol  garnishment  on  Nystrom  did  not 
create  a  right  to  have  appropriated  the  money  then  in 
his  hands  which  belonged  to  the  firm  of  Bam  Stebbins 
&  Co.  He  was  under  no  obligation  to  hold  it  to 
respond  to  any  order  which  might  be  made  in  the  gar- 
nishment proceedings,  and,  when  he  paid  it  to  Hornick^ 
the  fact  that  he  did  so  under  an  agreement  by  which  it 
was  to  be  used  in  satisfying  any  judgment  which  might 
be  rendered  against  him  gave  the  plaintiflEs  no  right 
to  have  the  money  appropriated  for  their  use.  The 
agreement  under  which  the  money  was  paid  to  Hornick 
was  made  for  the  protection  of  Nystrom,  and  to  secure 
the  money  for  the  creditors  of  its  owner,  and  not  in 
any  respect  for  the  benefit  of  the  plaintiffs. 

It  is  said  that  the  appellees  ought  not  to  be  per-^ 
mitted  to  question  the  sufficiency  of  the  attachment, 
for  the  reason  that  no  motion  was  made  in  the  district 
court  to  discharge  it.  Since  the  service  of  the  notice 
of  garnishment  was  not  effectual  to  hold  the  money, 
nor  to  create  any  liability  on  account  of  it,  there  was 
no  attachment  to  discharge.  Moreover,  the  validity  of 
the  alleged  attachment  was  (^nied,  and  a  release  of  the 
money  asked  by  its  owners  in  their  petition  of  interven- 
tion, and  it  cannot  be  said  that  they  have  in  any 
manner  assented  to  or  recognized  it  as  of  any  legal  force. 
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The  decree  of  the  district  court  settled  the  rights  of  the 
creditors  of  Sam  Stebbins  &  Co.  according  to  the  agree- 
ment under  which  the  money  in  controversy  was  paid 
to  Hornick;  and  fixed  the  order  in  which  their  claims 
ahould  be  paid. 

We  find  no  error  in  the  decree,  and  it  is,  therefore, 

AFFIBMEI). 


Obeat  Western  Telegraph  Company  for  the  use  of 
E.  R.  Bowen,  Receiver,  Appellant,  v.  Hiram 

Purdy,  Appellee. 

1.  Limitation  of  Actions:  oontraots:  subscription  to  oobpo&ats 
STOOK  PAYABLE  IN  INSTALLMENTS.  Under  ft  oontraot  of  Bubsoription 
to  stock  in  a  corporation  providing  for  payment  of  the  same  in  install- 
ments "as  the  directors  from  time  to  time  may  order/'  if  the  authority 
of  the  board  of  directors  be  not  exercised  for  more  than  ten  years,  the 
right  of  action  for  such  installments  will  be  deemed  barred  by  the 
statute  of  limitations. 

2.  :  :  .  Several  years  preceding  the  commence- 
ment of  this  action,  in  proceedings  instituted  for  the  appointment  of  a 
receiver  of  the  plaintiff  company,  and  in  which  the  latter  was  a 
defendant,  an  order  of  court  was  made  requiring  assessments  to  be 
made  upon  the  stockholders  for  the  amount  of  their  unpaid  subscrip- 
tions to  stock.  Held,  that  the  defendant  not  being  a  party  to  that 
proceeding,  he  was  not  bound  thereby,  and  said  order  did  not  operate 
to  stop  the  running  of  the  statute. 

Appeal  from  Des  Moines  District  Court. — Hon.  Charles 

H.  Phelps,  Judge. 

Thursday,  October  15, 1891. 

Action  by  the  receiver  of  a  corporation  to  recover 
against  a  stockholder  an  unpaid  balance,  due  upon  his 
subscription  for  stock.  The  case  was  tried  without  a 
jury,  and  a  judgment  rendered  for  the  defendant.  The 
plaintiff  appeals. — Affirmed^ 
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!•  LniRATiON  of 
actions:  con- 
tracts: sab- 
Bcription  to 
corporate 
stock  payable 
in  Install- 
ments. 


Newman  <&  Blake  and  Thomas  J.  Sutherlandj  for 
appellant. 

8.  L.  GlasgoWy  for  appellee. 

Beck,  C.  J. — I.  On  the  sixteenth  day  of  Febru- 
ary, 1869,  the  defendant  subscribed  for  fifty  shares  of 

the  capital  stock  of  the  Great  Western 
Telegraph  Company,  organized  under  the 
laws  of  the  state  of  Illinois,  in  May,  1868. 
The  par  value  of  each  share  of  stock  was 
twenty-five  dollars.  Payments  of  install- 
ments were  made  upon  the  stock.  In  1874  a  receiver 
of  the  telegraph  company  was  appointed.  In  1886  a 
decree  was  entered  in  an  action  in  the  circuit  court  of 
Cook  county,  Illinois,  ordering  an  assessment  upon  the 
stockholders  for  the  unpaid  stock  subscriptions.  The 
corporation  was  a  defendant,  and  certain  persons,  who 
need  not  be  named,  were  the  plaintiffs.  It  does  not 
appear  that  the  defendant  was  a  party  to  the  proceed- 
ings. This  actiori  was  commenced  in  1889.  The  con- 
tract of  subscription  is  in  the  following  language : 

*'We,  the  subscribers  hereunto,*  for  value  received, 
severally,  but  not  jointly,  agree  to  take  the  number  of 
shares  in  the  capital  stock  of  the  Great  Western  Tele- 
graph Company  placed  opposite  our  respective  names, 
and  pay  for  the  same  in  installments,  to-wit,  five  per 
cent,  on  amount  paid  in,  and  the  balance  as  the  direct- 
ors from  time  to  time  may  order.  In  consideration 
thereof  the  Great  Western  Telegraph  Company  agree 
that,  when  forty  per  cent,  of  the  par  value  of  the  shares 
shall  have  been  paid  under  such  orders,  and  the 
installment  receipts  therefor  surrendered  to  the  com- 
pany, the  number  of  shares  severally  subscribed  by  the 
undersigned  shaU  be  issued  to  them  as  full  paid  stock 
by  the  said  company.  T.  C.  Snow  is  appointed  agent 
to  soUcit  stock,  and  receive  only  the  first  installment  of 
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five  per  cent,  (fifty  cents  on  a  share)  at  the  time  of 
subscription.  J.  Snow, 

''Secretary.'' 


Names. 

Residenoe. 

Date  of  subscription. 

Number  of  shares. 

Hiram  Purdy. 

Burlington,  lo. 

February  16,  1869. 

Fifty  (50). 

In  1872  the  executive  committee  of  the  board  of 
directors  of  the  telegraph  company,  by  resolution, 
required  the  payment  of  all  arrearages  upon  subscrip- 
tion to  the  capital  stock  of  the  company,  and  directed 
the  secretary  to  notify  the  stockholders  of  this  action, 
and  to  demand  payment  of  all  arrearages.  It  is  not 
made  to  appear  that  the  notices  required  were  given 
to  the  stockholders. 

II.  The  defendant  pleads,  as  a  defense,  that  the 
action  is  barred  by  the  statute  of  limitations.  In  our 
opinion,  this  defense  is  sustained,  and  the  action  must 
fall.  It  will  be  observed  that  five  per  centum  of  the 
amount  of  the  stock  was  payable  when  the  subscription 
was  made,  and  the  balance  was  to  be  paid  as  the  direct- 
tors  of  the  corporation  should  order.  It  may  be 
assumed  that  this  balance  did  not  become  due,  and 
no  action  to  recover  therefor  could  be  maintained 
until  such  an  order  had  been  made.  It  rested  with 
the  corporation,  by  proper  orders  and  notices,  or 
other  acts,  to  acquire  the  right  to  maintain  an 
action.  It  is  the  case  of  a  creditor  or  obligee  hold- 
ing, by  the  terms  of  the  contract,  the  power  to  acquire, 
by  his  own  act,  the  right  to  maintain  an  action  upon 
the  contract.  It  is  plain  that  this  power  must  be  exer- 
cised at  a  just  and  reasonable  time,  and  not  hastened  or 
delayed  to  the  prejudice  of  the  other  party.  In  the  case 
before  us,  if  the  position  of  counsel  for  the  plaintiflE  be 
correct,  no  act  of  the  corporation  was  ever  had  requir- 
ing payment  of  the  arrears  due  on  tMe  stock  subscrip- 
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tion.  It  is  claimed  that  the  order  for  the  payment  of 
the  stock  was  not  suflScient,  for  the  reason  that  it  was 
made  by  the  executive  committee  of  the  directors,  and 
no  notice  thereof  was  given  to  the  defendant  and  other 
stockholders.  If  counsel's  position  be  correct,  no 
demand  or  order  for  payment  was  made  for  fourteen 
years  or  moje.  Surely  the  law  wiU  not  permit  a  party, 
by  his  own  inaction,  to  defeat  the  statute  of  limitations. 
This  statute  does  not  commence  to  run  until  an  action 
can  be  brought ;  that  is,  until  the  plaintiff  acquired  the 
right,  by  the  terms  of  the  contract,  to  commence  a  suit 
thereon.  It  is  very  plain  that,  by  the  terms  of  the 
contract,  the  corporation  had  the  right,  at  any  time,  to 
institute  the  suit.  But  that  right  was  to  be  exer- 
cised upon  an  order  for  payment  and  notice  thereof. 
These  acts  thus  pertain  to  the  commencement  of  the 
action,  being  a  part  of  the  proceedings  for  the  remedy, 
and  depend  upon  the  exercise  of  the  will  of  the  direct- 
ors of  the  company,  just  as  do  the  issuing  of  a  notice 
or  filing  of  a  petition  in  the  action.  Surely,  it  would 
be  wholly  unreasonable  to  say  that  the  company  had 
not  the  right  to  commence  an  action,  for  the  reason 
that  it  had  not  ordered  payment  and  given  notice 
thereof.  In  support  of  these  views,  see  the  following 
cases:  Baker  v.  Johnson  Co,,  33  Iowa,  151;  Prescottv. 
Gonsetj  .34  Iowa,  175 ;  Hintrager  v,  Hennessy,  46  lowa^ 
600;  Squierv.  Parks y  56  Iowa,  407;  Ball  v.  Keohik  dt 
if,  W.  By.  Co.,  62  Iowa,  751;  Lower  v.  Miller,  66  Iowa, 
408;  Hintrager  v.  Traut,  69  Iowa,  746;  First  Nat.  Bank 
V.  Greene,  64  Iowa,  445. 

III.     It  is  insisted  that  the  defendant  is  precluded 
by  the  order  of  the  court  made  in  1886,  requiring  pay- 
ment of  arrears  of  the  stock   due  from 
'      '      ■      *  stockholders,  for  the  reason  that  he  is  to 
be    regarded    as   a    party  to   that    proceeding.      But 
he  was  not  in  fact  such  a  party.     The  record  does 


not  show  that  he 
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was,   and  the  law  did  not  require 
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that  he  should  be  made  a  party  to  the  proceeding 
wherein  the  receiver  was  appointed.  The  court,  by 
its  order,  assumed  to  do  what  the  company  thought  its 
directors  were  required  to  do.  The  directors,  in  calling 
in  payments  for  the  stock,  were  not  required  to  notify 
the  stockholders  of  their  proposed  action,  and  give 
them  an  opportunity  to  appear  and  object.  They  were 
probably  entitled  to  notice  thereof  after  the  order  for 
payment,  but  not  to  notice  before  it  was  made.  In  our 
opinion,  the  action  of  the  plaintiff  is  barred  by  the 
statute  6f  limitations.  Other  questions  in  the  case  need 
not  be  considered.    Affirmed. 
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Charles  Ot.  Mathews  et  aZ.,   Appellants,   v.  W.   L. 

OuLBERTSON  et  aL,  Appellees. 

1.  Revenue  Laws:  deeds:  evidenoe.  The  records  of  conyejanoes  of 
real  estate,  executed  at  a  time  when  the  internal  reyenue  laws 
required  that  stamps  be  attached  thereto  and  canceled,  are  admissible 
in  eyidence  without  proof  that  stamps  were  affixed  to  the  originals,  aa 
proyided  by  law,  unless  it  appears  that  such  stamps  were  omitted 
with  the  purpose  to  defraud. 

2.  Tax  Titles:  redemption:  laches:  estoppel.  Where  the  owner  of 
real  estate,  knowing  that  the  taxes  for  which  the  same  had  been  sold 
at  tax  sale  were  illegal,  remained  silent  as  to  such  fact  for  nearly^ 
twenty  years,  while  the  holder  of  the  tax  deed  under  such  sale,  and 
his  grantees,  paid  the  taxes  on  said  real  estate,  occupied  and  improyed 
it,  and  made  no  adyerse  claim  to  the  property,  and,  by  reason  of  his 
laches,  it  has  become  doubtful  whether  those  claiming  under  the  tax 
sale  can  produce  the  eyidence  which  is  necessary  to  a  fair  presenta* 
Hon  of  the  case  on  their  part,  the  right  of  redemption  of  such  owner, 
and  of  those  claiming  under  him  with  knowledge  of  the  aboye  facts, 
will  be  deemed  barred  in  equity,  and  they  will  be  estopped  from 
asserting  any  claim  to  said  property  adyerse  to  the  title  based  upon 
such  tax  sale. 


Appeal  from  Sioux  District  Court. — HoK.  Geobge  W. 

Wakefield,  Judge. 
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Thursday,  October  15, 1891. 

Action  in  equity  to  quiet  the  title  to  four  hundred 
and  sixty  acres  of  land  in  Sioux  county,  claimed  by  the 
defendants  Under  certain  tax  deeds.  After  a  hearing 
on  the  merits,  a  decree  was  rendered  in  favor  of  the 
defendants.     The  plaintiffs  appeal. — Affirmed. 

Pitts  <&  Kesseyy  for  appellants. 

H.  E.  Long  J  for  appellees. 

Robinson,  J. — The  land  in  controversy  was  pat- 
ented to  one  Horace  M.  Peck,  in  the  year  1859.  The 
appellants  claim  that  Peck  conveyed  the  land  to  one 
Uriah  Upjohn  by  a  deed  which  was  recorded  in  Sioux 
county  in  the  year  1863;  that  Upjohn  conveyed  it  to 
William  H.  Stanley  by  a  deed  which  was  recorded  in 
the  year  1866 ;  and  that  Stanley  conveyed  it  to  the 
plaintiff  Mathews  [in  the  year  1868.  In  October,  1884, 
Mathews  entered  into  an  agreement  with  his  coplain- 
tiff,  G.  W.  Pitts,  to  convey  to  him  the  land  for  the 
consideration  of  twenty-three  hundred  dollars,'  of 
which  three  hundred  and  ninety-five  dollars  was  paid 
in  cash.  The  agreement  provided  that  Mathews 
should  have  no  personal  claim  against  Pitts  for  the 
unpaid  portion  of  the  consideration.  The  defendants 
claim  that  the  land  was  sold  on  the  third  day  of 
August,  1868,  by  the  treasurer  of  Sioux  county,  for 
the  delinquent  taxes  of  the  years  1865  and  1866 ;  that 
tax  deeds  were  issued  therefor  to  William  H.  Gurley 
on  the  twenty-fourth  day  of  August,  1871,  and  recorded 
on  the  next  day;  that  Gurley  executed  a  conveyance 
for  a  portion  of  the  land  to  Laura  Chamberlain  in 
June,  1874,  and  that  in  October  of  the  next  year  she 
executed  a  reconveyance  for  a  portion  of  it  to  Gurley ; 
that  in  the  year  1878  she  and  Gurley  joined  in  a  con- 
veyance of  all  the  lands  in  controversy  to  Josiah  L. 
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Lombard.  Lombard  took  actual  possession  of  it  in 
1878,  and  in  that  and  the  following  year  built  a  house 
thereon,  broke  a  portion  for  cultivation,  and  made 
other  improvements.  In  May,  1881,  he  executed  a 
conveyance. of  the  land  to  the  defendant,  W.  L.  Cul- 
bertson,  and  in  October  of  the  same  year  Culbertson 
executed  a  conveyance  therefor  to  his  codefendant, 
C.  0.  Boynton.  The  latter,  in  a  counterclaim,  asks 
that  the  title  to  the  premises  be  quieted  in  him.  The 
district  court  found  in  favor  of  the  defendants,  dis- 
missed  the  petition  of  the  plaintiffs,  and  decreed  the 
title  to  be  in  Boynton  as  prayed. 

I.  The  appellees  contend  that  the  appellants 
have  failed  to  show  that  title  to  the  land  in  controversy 

ever  vested  in  Mathews.  To  prove  the 
*  deeda^^ev*'^*'  dceds  of  Peck  to  Upjohn,  and  of  Upjohn 

to  Stanley,  the  plaintiffs  introduced  copies 
of  the  records  of  Sioux  county.  The  defendants 
objected  to  them  on  the  ground  that  they  did  not 
show  that  the  original  deeds  were  stamped  as  required 
by  the  internal  revenue  laws  of  the  United  States. 
The  records  do  not  show  that  stamps  were  not  attached 
to  the  deeds,  and  canceled  5  hence,  if  it  be  conceded 
that  the  revenue  laws  referred  to  were  applicable  to  the 
deeds  \^hen  recorded,  the  objection  of  the  appellees  is 
not  well  taken,  for  reasons  stated  in  Collins  v.  Valleau, 
79  Iowa,  626,  631. 

II.  The  appellants  contended  that  the  tax  deeds 
to  Gurley  were  void  for  numerous  alleged  reasons, 
2.  Tax  titles:        amoug  wMch  are  the  following:      That 

ffohS?  M?'      ^o  assessments  of  the  land  were  made  for 
^PP^^*  the  years  1865  and  1866;  that  no  taxes 

were  levied  for  either  of  those  years;  that  there  were 
no  oflScers  in  Sioux  county  charged  with  the  duty  of 
assessing  property  and  levying  taxes  in  either  of  those 
years ;  that  no  delinquent  tax,  for  the  year  1865,  nor 
for  the  year  1866,  was  entered  upon  the  tax  list  of 
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1867 ;  that  no  notice  of  the  sale  was  given  as  required 
by  law ;  that  no  valid  tax  sale  could  have  been  held  on 
the  third  day  of  August,  1868,  for  the  reason  that  the 
tax  sale  was  adjourned  from  the  first  Monday  of  June 
to  the  first  Monday  of  August,  JL868,  a  period  of  more 
than  two  months ;  that  no  sale  was  in  fact  held  on  the 
third  day  of  August,  1868;  that  the  amount  paid  by 
Gurley  was  less  than  one-third  of  the  amount  of  the 
sale,  as  shown  by  the  certificates;  that  Sioux  county 
paid  Gurley  a  large  sum  of  money  to  redeem  the  land 
from  the  sale,  on  the  ground  that  it  was  erroneous. 

We  do  not  find  it  necessary  to  decide  the  questions 
thus  presented  by  the  appellants,  for  the  reason  that 
the  case  must  be  determined  on  other  issues.  Mathews 
took  a  mortgage  on  the  land  about  the  year  1862,  and 
in  the  year  1867  he  visited  Sioux  county  to  learn  what 
he  could  in  regard  to  it.  He  was  then  informed  of  the 
taxes  on  account  of  which  the  tax  deeds  in  controversy 
were  issued,  and  was  told  by  a  person  who  claimed  to 
have  held  some  office  in  the  county  that  the  taxes  were 
illegal.  In  the  spring  of  the  year  1868,  the  debt  secured 
by  the  mortgage  not  having  been  paid,  he  took  a  con- 
veyance of  the  land  in  payment.  In  the  year  1875  he 
again  visited  Sioux  county,  and  ascertained  that  Gurley 
bad  obtained  tax  deeds  for  the  land  and  had  paid  the 
taxes.  He  did  nothing,  however,  but  record  his  deed 
from  Stanley.  In  the  year  1878  he  made  a  third  visit 
to  Sioux  county,  and  learned  that  some  breaking  had 
been  done  on  the  land.  After  that  time  he  had  consid- 
erable correspondence  with  diJBferent  persons  in  that 
county  in  regard  to  the  land,  and,  as  he  says,  was  kept 
sufficiently  posted  for  his  purposes.  In  the  year  1884 
he  entered  into  the  agreement  with  Pitts  heretofore 
mentioned,  and  in  November,  1887,  this  action  was 
commenced.  When  Lombard  purchased  the  land  he 
had  no  knowledge  that  Mathews  was  asserting  title  to 
it.    The  same  is  true  of  Culbertson.     The  tax  deeds 


438  Mathews  v.  Culbeetson.  [83  Iowa 

under  wMch  Gurley  claimed  were  regular  on  their  face, 
and  neither  Lombard  nor  Culbertson  had  actual  knowl- 
edge of  any  fact  which  should  have  leli  them  to 
question  the  validity  of  the  tax  title.  They  obtained 
conveyances  of  the  land,  and  took  possession  of  and 
improved  it  in  good  faith.  After  Culbertson  pur- 
chased, he  learned  of  Mathews'  claim,  and  visited  him 
in  Missouri ;  but  the  knowledge  he  thus  acquired  came 
too  late  to  be  of  any  value  to  him.  Mathews  never 
paid  any  taxes  on  the  land.  With  information,  as  he 
claims,  received  in  1867,  that  the  taxes  for  which  the 
land  was  sold  were  illegal,  he  was  silent  while  others 
discharged  the  duty  which  he  says,  in  effect,  was  his,  of 
paying  the  taxes  on  the  land  for  nearly  twenty  j'^ears. 
He  knew  that  they  were  paying  the  taxes,  and  he  also 
knew  that  the  land  was  being  occupied  and  improved 
by  persons  claiming  the  tax  title.  It  is  clear  that  his 
silence  and  his  apparent  acquiescence  in  the  loss  of  his 
title,  by  means  of  the  tax  deeds,  misled  Lombard  and 
Culbertson,  and  induced  them  to  believe  that  he  was 
making  no  claim  to  the  land.  They  did  not  know  of 
the  alleged  defects  in  the  title  they  purchased.  Some 
of  them,  we  are  satisfied,  did  not  in  fact  exist,  and  the 
truth  as  to  others  it  is  now  difficult,  if  not  impos- 
sible, to  ascertain.  No  assessor's  books  can  now  be 
found  for  the  years  1865  and  1866.  The  same  is  true 
of  the  record  of  proceedings  of  the  board  of  supervisors 
for  the  time  prior  to  June,  1866.  Persons  who  were 
residents  of  the  county  in  the  years  1865  and  1866 
testify  that  they  had  no  knowledge  of  an  assessment  of 
the  property  in  the  county  for  those  years,  and  that,  so 
far  as  they  knew,  there  was  no  board  of  supervisors. 
Others  testify  that"  there  was  no  tax  sale  within  their 
knowledge  in  August,  1868. 

The  evidence  shows  quite  satisfactorily  that  a 
record  of  the  proceedings  of  the  board  of  supervisors 
has  been  lost.     For  several  years  all  the  county  records 
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were  kept  in  a  very  irregular  manner.  There  was  no 
court  house  nor  other  public  place  in  which  to  transact 
the  business  of  the  county.  The  records  were  kept  and 
the  business  was  transacted  in  a  room  of  a  private 
dwelling-house,  which  was  occupied  as  a  living  and 
sleeping  apartment  by  members  of  the  famUy.  There 
was  no  safe,  case  or  other  proper  means  of  preserving 
the  records.  In  January,  1872,  a  large  number  of 
unauthorized  persons  seized  the  records  which  were  then 
at. Calliope,  and  carried  them,  without  much  care  for 
their  preservation,  across  the  country,  in  stormy  and 
windy  weather,  some  twenty-five  miles,  to  Orange  City. 
A  few  days  later  they  were  returned  to  the  county 
officers  at  Calliope.  In  view  of  the  manner  in  which 
the  records  have  been  kept  and  used,  it  is  not  strange 
that  some  are  not  to  be  found;  and  whether  the 
assessor's  books  have  been  lost,  or  whether  they  never 
existed,  cannot  now  be  ascertained  from  the  record 
submitted  to  us.  The  testimony  of  witnesses  as  to 
what  was  done  in  the  county  during  the  years  in 
question,  and  in  regard  to  the  county  officers  and 
county  records,  is  not  satisfactory.  One  of  those  upon 
whom  the  appellants  chiefly  rely  is  contradicted  by 
evidence  he  gave  in  another'  case,  and  his  testimony  is 
shown  not  to  be  reliable.  Another,  who  testifies  to 
material  matters,  admits  that  he  was  frequently  away 
from  Calliope,  and  that  official  acts  might  have  been 
done  without  his  knowledge.  It  is  clear  that  the 
organization  of  the  county  was  preserved,  and  that 
efforts  were  made  to  have  the  necessary  offices  filled  j 
also  that  persons  were  in  fact  acting  as  members  of  the 
board  of  supervisors,  as  clerk,  treasurer  and  as  other 
officers.  There  was  an  attempt  made  to  observe  the 
requirements  of  the  law  in  selling  the  land  and  issuing 
the  deeds  in  controversy.  In  what  respect,  if  any,  the 
attempts  failed,  it  is  now  difficult,  if  not  impossible,  to 
ascertain ;  and,,  in  the  absence  of  satisfactoiy  proof  to 
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the  contrary,  we  must  presume  that  all  things  necessary 
to  the  validity  of  the  sale  and  the  tax  deeds  subse- 
quently issued  were  done.  Had  Mathews  acted  with 
reasonable  diligence  to  protect  his  interests,  the  truth 
of  the  material  matters  in  issue  could  have  been  ascej>- 
tained  with  reasonable  certainty.  But  the  record  fails 
to  show  any  facts  which  tend  to  justify  his  course.  It 
is  evident  that  he  kept  himself  informed  in  regard  to 
the  land  and  the  acts  of  the  tax-title  claimants,  with 
the  purpose  of  asserting  title,  should  it  be  for  his 
interest  to  do  so  at  any  time;  otherwise  to  take  no 
steps  to  recover  the  land.  He  supposed  -that  the  tax 
titles  were  defective,  but  he  had  reason  to  believe  that 
Lombard  and  Culbertson  had  no  knowledge  of  the 
alleged  defects.  His  silence  operated  as  a  fraud  upon 
them  and  their  grantees.  His  course  cannot  be 
defended  on  any  equitable  ground,  and  it  is  contrary  to 
public  policy,  which  requires  of  each  citizen  prompt- 
ness in  discharging  his  dutips  to  the  government,  and 
good  faith  in  his  conduct  which  affects  the  rights  of 
others.  His  coplaintiff  is  not  in  any  sense  an  innocent 
purchaser,  and  we  do  not  understand  him  to  claim  any 
right  which  Mathews  could  not  have  asserted  had  their 
agreement  not  been  made.  He  knew  the  facts  in 
regard  to  the  claim  of  Lombard  and  Culbertson  before 
he  entered  into  the  agreement,  and  was  careful  to  pro- 
vide that  Matthews  should  have  no  personal  claim 
against  him  for  the  unpaid  portion  of  the  purchase 
price.  In  some  respects,  this  case  is  like  that  of  Baird 
V,  Ellsworthy  81  Iowa,  629,  and  much  of  what  waa  said 
in  that  case  is  applicable  to  this. 

The  appellants  insist  that  their  claim  is  not  barred 
by  the  statute  of  limitations,  and,  therefore,  that  the 
appellees  ought  not  to  succeed.  It  has  been  said  that 
nothing  will  cause  a  court  of  equity  to  act  but  con- 
science, good  faith  and  reasonable  diligence.  **When 
these  are  wanting,  the  court  is  passive,  and  does  noth- 
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ing."  Earl  of  Deloraine  v,  Browne,  3  Brown  Ch.  640. 
When,  by  reason  of  the  laches  and  delay  of  the  com- 
plainant, it  has  bedome  doubtful  whether  the  other 
parties  can  produce  the  evidence  which  is  necessary  to 
a  fair  presentation  of  the  case  on  their  part,  or  when  it 
appears  that  they  have  been  misled  to  their  disadvantage 
by  such  conduct,  a  court  of  equity  will  deal  with  the 
remedy  as  if  barred.  In  such  cases,  the  court  acts  in 
obedience  to  the  spirit  of  the  statutes  of  limitation ,  and 
adopts  the  reasons  and  principles  on  which  they  are 
founded,  rather  than  their  literal  requirements.  Law- 
rence V.  BoJces,  61  Me.  42;  Bichards  v.  Mackally  124 
U.  S.  183;  8  Sup.  Ct.  Rep.  437;  Sullivan  v.  Railroad 
Co.,  94  U.  S.  806;  Badger  v.  Badger,  2  Wall.  87;  Haff 
V.  Haff,  54  Mich.  511;  20  N.  W.  Eep.  563;  Weiss  v. 
Bethel,  8  Or.  528;  Phillips  v.  Bogers,  12  Mete.  (Mass.) 
411;  Tiittle  V.  Willson,  10  Ohio,  27;  Gibbons  v.  Hoag, 
^5  111.  69.  See,  also,  Withrow  v.  Walker,  81  Iowa,  651, 
and  cases  therein  cited;  Foster  v,  Bigelow,  24  Iowa,  380. 
We  conclude  that  the  appellants  have  failed  to 
make  that  showing  of  merit  and  diligence  which  is 
required  to  justify  the  interference  of  a  court  of 
equity  in  their  behalf.  Moreover,  we  think  the  con- 
duct of  Mathews  has  been  such  that  the  appellants 
must  be  held  estopped  to  assert  any  claim  against  the 
title  of  the  appellees.  Some  objection  is  made  to  the 
sufficiency  of  the  proof  to  show  title  in  the  appellees. 
In  view  of  the  conclusion  we  have  reached  as  to  the 
claim  of  the  appellants,  the  proof  is  sufficient  to  sustain 
the  decree  of  the  district  court.  The  questions  deter- 
mined are  controlling,  and  we  do  not  find  it  necessary 
to  determine  others  presented.     Affibmed. 
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Julius  C.  Iler  et  al.y  Appellees,  v.  Henry  W. 
Griswold  et  aLj  Appellants. 

1.  Purcha4se  of  Lands:  fraud:  damages:  eqxtitablb  relikf.    Th& 

defendant  M.,  having  secured  an  option  for  the  purchase  of  certain 
lands  from  one  W.  at  a  price  named,  entered  into  an  agreement  with 
the  plaintiffs  and  his  eodefendants  for  the  purchase  of  said  land» 
jointly,  wherein  the  defendant  G.  was  authorized,  as  trustee  for  the 
other  parties  to  the  contract,  to  take  the  title  to  said  lands  and  pay 
W.  therefor  a  sum  equal  to  twice  the  amount  agreed  to  be  paid  by  M., 
it  being  represented  by  M.  and  G.  that  such  sum  was  the  price  asked 
by  W.  The  purchase  having  been  consummated  at  the  option  price 
made  to  M.,  and  the  difference  between  that  sum  and  the  price  which 
G.  was  authorized  to  pay  under  said  contract  having  been  converted ' 
by  M.  and  G.  to  their  own  use,  the  plaintiffs  brought  this  action  to 
quiet  the  title  to  the  property  in  themselves.  Held,  that  the  court 
having  denied  the  specific  relief  asked  by  the  plaintiffs,  it  properly 
rendered  judgment  against  M.  and  G*  for  the  propiortion  of  the  excess 
over  the  option  price  paid  by  the  plaintiffs. 

2.  Practice:  equity  cause:  award  op  damages.  Where,  in  an 
equity  cause,  an  answer  is  filed  by  the  defendant,  and  the  plaintiff  is 
found  to  be  entitled  to  equitable  relief,  but  the  rights  of  the  parties 
can  be  more  definitely  measured  by  an  award  of  damages,  the  court 
may  grant  such  relief  as  would  be  consistent  with  the  case  made  by 
the  petition,  and  embraced  within  the  issue,  were  the  action  at  law. 

Appeal  from  Pottawattamie  District  Court, — Hon.  A.  B.. 

Thornell,  Judge. 

Thursday,  October  15,  1891. 

Action  to  quiet  title  and  for  general  relief.  From  a 
judgment  for  the  plaintiffs,  the  defendants  appeal. 
Affirmed. 

Harl  &  McCabe,  for  appellants. 

Scott  <&  Scott,  for  appellees. 

Granger,  J. — The  plaintiffs  in  the  case  are  Julius 
C.  Iler,  H.  E.  Gates,  C.  J.  Schmidt  and  Mary  A. 
Fried.     The  defendants  are  H.   W.  Griswold,  O.  P. 
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McKesson,  N.  P.  Stoddart  and  Charles  Hunt.  Prior 
to  the  commencement  of  the  suit,  the  parties,  both 
plaintiflE  and  defendant,  agreed  among  themselves  upon 
a  joint  purchase  of  forty  acres  of  land,  near  Council 
Bluffs,  Iowa.  A  conference  led  to  the  selection  of 
H.  W.  Griswold  as  a  trustee  to  effect  a  purchase,  receive 
the  title,  and  do  other  things  for  and  on  behalf  of  the 
purchasers.  The  conveyance  of  the  land  to  Griswold 
as  trustee  was  by  one  Isham  Wright,  and  the  consider- 
ation therefor  was  four  thousand  dollars.  Before  the 
agreement  of  the  purchaser  to  make  the  purchase  the 
defendant  McKesson  had  alone  conferred  with  Wright, 
and  secured  his  terms,  and,  as  claimed  by  the  appel- 
lants, secured  an  option  on  the  land  for  a  certain  time. 
The  price  paid  for  the  land  by  what,  in  argument,  is 
called  a '^ syndicate"  was  eight  thousand  dollars;  and 
the  relief  sought  in  the  action  is  based  upon  the  claim 
that  Griswold  and  McKesson  represented  to  the  syndi- 
cate that  the  purchase  price  from  Wright  was  eight 
thousand  dollars,  whereas,  in  fact,  it  was  but  four 
thousand  dollars;  and  that  Griswold  and  McKesson 
wrongfully  profited  to  the  extent  of  the  four  thousand 
dollars  paid  in  excess  of  the  actual  purchase  price. 

That  the  price  paid  for  the  land  by  Griswold,  as 
trustee,  was  four  thousand  dollars,  is  not  questioned; 
nor  is  it  disputed  that  eight  thousand  dollars  was  paid 
by  the  syndicate,  and  that  McKesson  received  one-half 
of  it.  The  claim  of  the  appellants  is  ^'that  the  syndi- 
cate purchased  McKesson 's  option  in  the  land,  for 
which  he  was  entitled  to  the  difference  between  the 
purchase  price  to  Wright  and  the  price  fixed  upon  his 
option,  eight  thousand  dollars.''  The  district  court 
found  the  transaction  fraudulent  as  against  the  plain- 
tiffs, Gat^s  and  Schmidt,  and  gave  to  each  a  judgment 
against  Griswold  and  McKesson  for  five  hundred 
dollars,  and  certain  costs ;  and  the  appeal  is  by  Griswold 
and  McKesson  alone,  from  such  judgment. 
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I.     The  testimony  fully  justifies  the  finding  of  the 
district  court  that  the  plaintiffs,  (jates  and  Schmidt,  are 

entitled  to  relief  of  some  kind.     What  the 

*  lands:  fraud:    relief  should  be  we  will  notice  hereafter. 

equitable*        Without  reviewing  the  testimony  showing 

the  facts,  it  is  a  plain  case  of  imposition 
and  fraud.  Gates  and  Schmidt  believe<i,  and  had 
reason  to  believe,  that  they  were  entitled  and  became 
parties  to  a  transaction  in  which  all  the  members  were 
to  share  equally,  and  tjiat  the  trustee  of  their  choice 
was  to  act  for  all  alike,  and  not  where  one  or  more  of 
the  members  of  the  syndicate  were,  under  cover  of  a 
secret  option  right,  to  profit  at  the  expense  of  the 
other  members,  and  this  is  exactly  what  was  done.  It 
is  true  they  paid  no  more  than  they  understood  they 
were  to  pay,  i;nd  it  is  urged  that  because  of  that  there 
was  no  fraud  or  damage  for  which  damages  are  obtain- 
able  at  law  or  in  equity,  ,  But  can  we  sustain  such  a 
claim!  Conceding,  as  we  find  the  fact  to  be,  that 
Gates  and  Schmidt  agreed  to  become  joint  purchasers 
of  the  land  under  representations  that  Wright's  price  for 
the  land  was  eight  thousand  dollars,  when  in  truth  it 
was  but  four  thousand  dollars,  and  that  members  of 
the  syndicate,  whom  they  believed  were  to  share 
equally  with  them,  have  taken  the  money  paid  by  them 
under  the  belief  that  it  was  necessary  to  secure  the 
land,  and  is  there  not  both  fraud  and  damage f  Nothing 
more  can  consistently  be  claimed  than  that  they  were 
to  pay  their  proportion  of  what  would  buy  the  land 
from  Wright,  and  whatever  they  paid  in  excess  of  that 
was  taken  from  them  by  false  representations,  and  in 
the  transaction  they  were  certainly  damaged  to  that 
extent.  It  is  urged  that  this  property  was  every  day 
increasing  in  value,  and  complaint  is  made  of  the 
action  of  the  district  court  because  there  was  no  proof 
to  show  that  the  land  was  of  less  value  than  was  paid 
for  it,  and  authorities  are  cited  in  support  of  a  rule 
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that  fraud  without  damage  ''is  no  ground  for  reme- 
diable jurisdiction,  legal  or  equitable. '^  But  this  i& 
not  a  case  of  that  character.  As  we  have  held, 
Gates  and  Schmidt  were  purchasers  from  Wright,  and. 
not  from  McKesson,  and,  no  matter  how  great  the 
actual  value  of  the  land,  they  were  entitled  to  all  the 
advance  over  the  actual  price  to  Wright,  and,  in  so  far 
as  the  fraud  of  the  defendants  deprived  them  of  such 
advance,  they  were  damaged.  In  consequence  of  the 
fraud  they  eacb  paid,  or  obligated  themselves  to  pay, 
just  twice  as  much  for  the  land  as  they  should  have 
paid,  which  was  five  hundred  dollars  each,  and  the 
district  court  so  found. 

II.     The  specific  relief  asked  in  the  petition  was 
to  have  the  title  to  the  land  quieted  in  the  plaintiffs. 
2.  practicb:        This  the  district  court,  in  effect,  denied, 
a2?ard  of  dMii-  and  Ordered  a  money  judgment,  and  the 
*^*-  right  so  to  dh  is  questioned,  and  reference 

is  made  to  Bichmond  v.  Dubuqtie  d  S,  C.  By.  Co.,  33 
Iowa,  489.  The  case  only  holds  that,  where  a  party  is 
entitled  to  no  equitable  relief,  relief  as  in  a  law  action 
cannot  be  given.  But  in  this  case  the  plaintiffs  were 
certainly  entitled  to  equitable  relief,  but,  because  of 
the  peculiar  situation  of  the  case  as  to  parties  and  the 
property,  it  could  be  more  definitely  measured  or  deter- 
mined by  way  of  damages  than  by  some  equitable 
apportionment  or  division  of  the  land,  and  the  action 
of  the  court  in  this  respect  is  legal.  Code,  section 
2855,  provided:  ^'The  relief  granted  to  the  plaintiff, 
if  there  be  no  answer,  cannot  exceed  that  which  he 
shall  have  demanded  in  his  petition.  But  in  any  other 
case  the  court  m^y  grant  him  any  relief  consistent  with 
the  case  made  by  the  petition,  and  embraced  within 
the  issue.''  To  our  minds  the  judgment  of  the  district 
court  reflects  justice,  whict  should  be  the  guiding  star 
of  judicial  inquiry,  and  it  is  affikmed. 
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Oeoege  E.  Sanderson,  Appellant,  v.  Tinkham  Smoke 

Consumer  Company,  Appellee. 

1.  Agency:  commissions:  contract:  construction.  Under  a  con- 
tract by  which  an  agent  agreed  to  solicit  orders  for  a  machine  in 
consideration  of  the  payment  of  a  certain  percentage  of  the  amount 
for  which  he  obtained  purchasers  for  such  machine,  payable  when  the 
orders  were  received,  the  principal  is  not  liable  for  the  payment  of 
commissions  upon  verbal  promises  obtained  by  the  agent  to  purchase 
such  machine,  if  upon  a  demonstration  to  be  made  the  same  would 
accomplish  what  was  claimed  for  it. 

:2.     :   :    orders:   acceptance   by    principal:  powers   op 

OFFICERS  OF  CORPORATION.  The  plaintiff  having  admitted  in  his 
testimony  that  his  commissions  were  payable  only  when  the  orders 
obtained  by  him  were  accepted  by  the  principal,  which  Was  a  corpor- 
atioh,  held,  that  a  mere  mental  acceptance  of  orders  by  the  president 
of  the  company  would  not  render  the  principal  liable  for  commissions 
upon  orders  which  were  of  a  character  that  the  company  was  not 
bound  to  accept,  and  which  were  rejected  by  its  ofGicers  when  acting 
together. 

Appeal  from  Des  Moines  District  Court. — Hon. 
Charles  H.  Phelps,  Judge. 

Thursday,  October  15, 1891. 

This  is  an  action  at  law  to  recover  on  an  alleged 
<5ontract  by  which  it  is  claimed  the  plaintiff  is  entitled 
to  cert^n  specific  sums  as  commissions  for  effecting 
sales  of  a  device  for  consuming  smoke  and  saving  fuel 
in  the  operation  of  steanj-engines.  There  was  a  trial 
by  jury,  and  a  verdict  and  judgment  for  the  defendant. 
The  plaintiff  appeals. — Affirmed. 

A.  M.  Antrohus,  for  appellant. 

C.  L.  Poor,  for  appellee. 
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RoTHROCK,  J. — I.  The  defendant  is  a  corporation. 
It  appears  that  one  Tinkham  invented  or  discovered  a 
1.  aohnct:  com-  d^^ice  Or  appUanco  which,  it  is  claimed, 
gJfctPcok-*^^'^"  when  attached  to  the  furnaces  of  steam- 
sttuction.  boilers,  consumed  the  smoke  from  the 
burning  fuel,  and  was  a  great  saving  of  expense  in  the 
operation  of  machinery.  It  does  not  appear  who  were 
stockholders  in  said  corporation.  The  oflBcers  at  the 
time  it  is  claimed  the  cause  of  action  accrued  were 
W.  E.  Smith,  president,  Tinkham,  vice-president,  and 
E.  0.  Simmons,  secretary  and  treasurer.  These 
persons,  with  F.  0.  Simmons,  constituted  the  board  of 
•directors.  The  plaintiff  claims  that  about  the  twenty- 
seventh  day  of  Feljruary,  1889,  he  eiltered  into  a  verbal 
-contract  with  said  Smith,  by  which  the  plaintiff  bound 
himself  to  go  to  Little  Eock,  Arkansas,  and  Memphis, 
Tennessee,  and  solicit  orders  for  the  defendant's  smoke 
•consumer;  the  plaintiff  to  pay  his  own  expenses,  and 
to  receive  from  the  defendant  corporation  for  his 
services  fifty  per  cent,  of  the  amount  for  which  he 
obtained  purchasers,  unless  he  found  purchasers  for 
appliances  for  less  than  three  or  four  boilers  in  one 
locality,  in  which  case  he  should  be  entitled  to  but 
forty  per  cent,  thereof;  and  that  the  plaintiff's  compen- 
sation should  be  payable  when  the  orders  or  contracts 
for  the  work  wer^  taken.  The  plaintiff  claims  that  he 
did  go  to  the  places  named,  and  secured  purchasers 
for  enough  of  said  devices  to  make  commissions  due 
to  him  from  the  defendant  in  the  sum  of  six  hundred 
and  eighty-two  dollars  and  fifty  cents.  This  is  the 
main  cause  of  action. 

There  is  an  additional  or  second  count  in  the  peti- 
-  tion,  in  which  the  plaintiff  claims  that  he  made  verbal 
contracts  or  procured  verbal  promises  from  other 
parties  to  purchase  said  device  if,  upon  a  '*  demonstra- 
tion'' to  be  made,  the  same  would  accomplish  what 
was  claimed  for  it,  and  that  the  plaintiff  was  entitled 
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to  recover  as  commissions  upon  th^  last-named  pros- 
pective orders  in  the  sum  of  twenty-one  hundred 
dollars.  The  court  instructed  the  jury  that  there  could 
be  no  recovery  therein.  This  instruction  was  correct. 
There  was  no  evidence  upon  which  a  recovery  of  com- 
missions could  be  based  upon  these  so-called  contracts. 
This  is  so  manifest  that  we  ought  not  to  consume  time 
in  discussing  the  claim  made  touching  its  validity. 

II.     The  other  ground  of  complaint  was  submitted 
to  the   jury.     It  appears  from  the  testimony  of  the 

plaintiff,  as  a  witness,  that  it  was  a  mis- 

8.  — ; :  or-      ^  '  ' 

an^'brprii-  *^^^  ^  alleged  in  his  petition  that   the 
S*^<?fflcS?rof"    orders  which  he  succeeded  in  taking  for 

orders  were  taken.  He  claimed,  on  the  trial  as  a 
witness,  that  the  commissions  on  said  orders  were  to  be 
paid  for  when  they  were  approved  and  accepted  by  the 
defendant.  It  is  claimed  that  the  oral  contract  relied 
on  was  made  with  Smith,  the  president  of  the  corpora- 
tion. It  is  not  claimed  that  any  other  oflficer  of  the 
corporation  co-operated  with  Smith  in  making  the 
contract.  Smith  sold  out  his  interest  in  the  business 
before  this  suit  was  commenced.  He  testified  as  a 
witness  that  the  orders  were  accepted  by  the  company. 
He  did  not  state  that  there  was  any  written  accept- 
ance. What  he  evidently  intended  to  state  was  that 
he  accepted  the  orders  for  the  company.  If  he  did,  it 
was  by  a  mere  mental  resolution,  not  expressed.  Most 
of  the  orders  were  not  such  as  the  comj)any  was  bound 
to  accept,  and  the  evidence  is  almost  without  dispute 
that  the  officers,  •when  acting  collectively,  refused  to 
accept  the  orders.  We  know  that  counsel,  with  great 
zeal  and  ingenuity,  present  certain  acts,  declarations 
and  letters  in  which  it  is  claimed  that  they  acquiesced 
in  the  oral  contract  after  it  was  made.  But  the  argu- 
ment does  not  bear  investigation,  when  all  the  evidence 
is  considered.    Moreover,  if  this  were  a  case  triable 
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anew  here,  we  would  find  from  the  mode  of  doing 
business  of  the  company,  which  was  to  pay  commis- 
sions to  agents  when  the  purchaser  paid  for  his  smoke 
consumer,  and  from  certain  letters  written  by  the 
plaintiff,  and  which  appear  in  appellee's  abstract,  that 
just  that  kind  of  a  contract  was  made  by  Smith  with 
the  plaintiff.  But  there  was  a  conflict  in  the  evidence 
on  this  question,  and  we  need  not  further  consider  it. 
As  we  read  the  record,  it  was  incumbent  on  the  plain- 
tiff, in  order  to  recover  commissions,  to  prove  that  the 
orders  were  accepted  and  approved.  Upon  this  ques- 
tion we  think  the  plaintiff  utterly  failed  in  producing 
evidence  upon  which  to  base  a  verdict.  This  being  our 
view  of  that  question,  it  is  an  end  of  the  case.  It 
would  not  have  been  error  if  the  court  had  instructed 
the  jury  to  find  for  the  defendant. 

The    case    demands    no    further    consideration. 
Affirmed. 


Letts,  Fletcher  &  Co.,  Appellants,  v.  McMaster  & 

Dryben  et  al. ,  Appellees. 

1.  Partnership:  mortgage:  power  of  one  partner  to  execute  on 
FIRM  property  TO  CREDITOR.  Where  one  member  of  a  firm,  without 
the  knowledge  qt  consent  of  his  copartner,  executed  a  chattel  mort- 
gage upon  a  part  only  of  the  property  of  the  firm  to  secure  a  partner- 
ship indebtedness,  and  such  action  was  afterwards  acquiesced  in  by 
the  other  partner,  the  latter  claiming,  and  having  previously  exer- 
cised, the  same  authority,  and  the  chattel  mortgagee  soon  afterwards 
took  possession  of  the  mortgaged  property,  and  proceeded  to  dispose 
of  the  same  and  to  apply  the  proceeds  upon  the  indebtedness  secured 
by  such  mortgage,  held,  that  the  mortgage  was  valid  as  against  a 
subsequent  attaching  creditor  of  the  firm. 

2.  Fraudulent  Conveyances:  secret  lien:  effect  on  subsequent 
CONYETANCE.    Some  time  before  the  execution  of  the  mortgage  above 

'  referred  to  the  mortgagee  had  received  a  mortgage  upon  the  firm's 
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property  to  secure  a  part  of  the  same  indebtedness,  but  the  same  was 
^  never  recorded*  and  when  the  mortgage  in  question  was  accepted  the 
indebtedness  under  the  former  moi'tgage  was  included  therein,  and 
that  mortgage  surrendered.  Heldf  that,  as  the  mortgagees  were  claim- 
ing nothing  by  virtue  of  the  former  mortgage,  the  secret  character  of 
that  lien  could  not  affect  the  validity  of  the  mortgage  last  executed. 

3.      — ! :    FAILURE   OP  MORTGAQEB  TO  TAKE  POSSESSION  OP  PORTION  OF 

PROPERTY.  A  part  of  the  property  included  in  the  above  mortgage 
consisted  of  forty  hogs,  which  had  been  purchased  by  one  D.,  with 
money  borrowed  of  I.,  C.  &  L.  for  that  purpose,  under  an  agreement 
that  they  were  to  be  shipped  to  Sioux  City,  sold,  and  the  profits  divided 
between  said  D.  and  the  defendant  firm.  The  hogs  having  sold  for 
sufficient  only  to  pay  the  loan,  the  entire  proceeds  were  paid  to  I.,  0. 
&  L.  Hekl,  that  the  mortgagees  were  not  accountable  for  the  value 
of  the  hogs,  and  their  action  was  no' evidence  of  fraud. 

defendant  firm,  being  insolvent,  executed  to  one  of  its  creditors  a 
chattel  mortgage  upon  a  part  of  its  property  to  secure  a  bofia  fide 
indebtedness,  and  on  the  next  day  executed  four  other  mortgages  to 
creditors  of  the  firm,  without  their  knowledge,  upon  a  part  of  the 
same  [property,  and  thereafter  the  mortgagees  under  the  first  mort- 
gage took  possession  of  the  property  and  disposed  of  the  same.  At 
the  time  the  first  mortgage  was  given  the  mortgagors  had  no  thought 
of  giving  the  four  mortgages  subsequently  executed.  Held,  that  the 
mortgages,  being  separate  in  point  of  time,  and  not  connected  by 
intention  or  circumstance,  they  could  not  be  construed  as  a  general 
assignment  with  preferences,  and,  therefore,  void. 

Appeal  from  Monona  District  Court. — Hon.  Oeoege  W. 

Wakefield,  Judge. 

Thursday,  October  15, 1891. 

The  plaintiff  brought  this  action  against  the 
defendants  to  recover  sixteen  hundred  and  thirty-four 
dollars  and  thirty-five  cents  on  account  for  merchandise, 
for  which  judgment  was  subsequently  rendered.  An 
attachment  was  sued  out,  and  J.  W.  Bickford,  cash- 
ier of  the  First  Ute  Bank,  was  garnished  as  a  supposed 
debtor  of  the  defendants ;  and,  having  answered,  issue 
was  joined  upon  his  answer,  and  upon  his  motion  the 
case  was  transferred  to  the  equity  docket,  and  tried  as 
an  equity  cause,  and  judgment  entered  in  favor  of  the 
garnishee,  from  which  the  plaintiff  appeals. — Affimied. 
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Binford  &  SnelUng  and  McMillan  &  Kindall,  for 
appellant. 

Charles  MacKenziej  for  appellee. 

Given,  J. — I.  No  exceptions  were  taken  to  the 
ruling  of  the  court  transferring  the  case  to  equity,  nor 
any  objections  made  to  trying  it  as  an  equity  cause  when 
called  for  trial.  We  are  not  called  upon  to  determine 
whether  the  transfer  was  proper  or  not,  and  the  parties 
having  thus  submitted  their  case  as  in  equity  it  will  be 
so  considered  on  this  appeal. 

II.  The  following,  with  what  is  hereafter  men- 
tioned, will  be  a  sufficient  statement  of  the  facts  to 

show  the  question  involved :  On  and  for 
'^S^S'^lI    some  time  prior  to  October  24,  1888,  I.  C. 

power  of  one  ^  '  ' 

el^teSi       McMasfer  and  W.  H.  Diyden  were  part- 
toCT«SiU)r!^    ners    in    business    at    Castana,    Monona 

county,  Iowa.  Their  business  consisted 
in  keeping  a  retail  store  of  general  merchandise,  a 
grocery  store  and  meat  market  combined,  a  slaughter- 
house and  stock  yard,  and  in  buying  and  selUng  stock. 
They  transacted  businesss  through  the  First  TJte  Bank 
and  the  Dunlap  Bank.  Mr.  Dryden  having  visited 
Dunlap  and  Ute  to  ascertain  the  indebtedness  of  his 
firm  to  these  banks,  and  finding  it  to  be  larger  than 
he  expected,  and  more  than  the  firm  could  meet  in 
the  usual  course  of  business,  and  being  pressed  by  the 
banks  for  security,  did  then,  October  24,  1888,  on 
behalf  of  the  firm,  and  without  the  knowledge  or 
consent  of  his  partner,  execute  and  deliver  a  chattel 
mortgage  to  the  appellee.  The  mortgage  is  upon  all 
the  merchandise,  furniture,  tools,  hay  and  feed  in  the 
store,  grocery  and  meat  market,  slaughterhouse  and 
stock  yard;  also  eighteen  cows,  one  calf  and  two 
three-year-old  steers  in  the  slaughterhouse  yard,  and  on 
forty  head  of  hogs,  and  one  sorrel  horse.     The  mort- 
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gage  was  given  to  secure  the  payment  to  the  appellee 
of  four  promissory  notes,  two  to  S.  J.  Patterson,  vice- 
president  of  the  Ute  Bank,  dated  August  21,  1888,  and 
two  to  J.  W.  Dickford,  dated  August  24,  1888.  One  of 
said  notes  was  for  thirty-three  hundred  and  ninety-one 
dollars  and  fifty-three  cents,  payable  February  21, 
1889;  one  for  six  hundred  and  seventy-one  dollars 
and  eighty-nine  cents,  payable  February  25,  1889; 
one  for  fifteen  hundred  and  seventy-five  dollars  and 
sixty-six  cents,  payable  November  3,  1888;  and  one 
for  one  thousand  dollars^  payable  October  27,  1888 ; 
all  bearing  interest  at  ten  -per  cent.  The  mortgage 
was  executed  at  Ute,  and  after  delivery  was  turned 
over  to  Mr.  Dry  den  to  carry  to  Onawa  (where  he  was 
going),  to  file  it  for  record.  On  the  following  day, 
October  25,  Dry  den  executed,  on  behalf  of  the  firm, 
four  other  mortgages  to  creditors  of  the  firm,  without 
their  knowledge,  on  the  same  merchandise  in  the  store. 
On  that  day  he  handed  the  five  mortgages  to  the 
recorder,  with  directions  not  to  file  them  until  further 
directed;  and  on  the  following  day  directed  the 
recorder  to  file  the  one  to  the  appellee  as  of  October 
25,  and  the  others  as  of  the  twenty-sixth,  and  they 
were  so  filed  and  recorded.  On  October  27,  1888,  the 
appellee  took  possession  of  all  the  property  described 
in  the  mortgage  excepting  the  forty  hogs,  eighteen 
cows,  one  calf  and  two  steel's,  and  the  hay  and  feed, 
and  proceeded  to  dispose  of  the  same  as  authorized 
by  the  mortgage,  and  was  so  engaged  when  served 
with  notice  of  garnishment.  After  the  appellee  took 
possession,  certain  parts  of  the  merchandise  .  were 
taken  from  him  by  writs  of  replevin.  The  prop- 
erty taken  and  held  by  the  appellee  was  not  suffi- 
cient to  satisfy  the  mortgage  debt  by  a  considerable 
sum. 

The  appellant's  first  contention  is  that  the  mort- 
gage operated  as  a  complete  transfer  and  assignment 
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of  the  firm  property,  and  totally  destrpyed  and  wound 
up  the  business,  and,  therefore,  Dryden  had  no 
authority  to  execute  the  same  without  consulting  his 
copartner;  wherefore  the  mortgage  is  absolutely  void. 
It  was  not  a  complete  transfer  of  the  property.  The 
appellee  did  not  take  complete  title  to  it,  but  only  the 
right  to  take,  sell  and  apply  as  provided  in  the  mort- 
gage. Other  creditors  had  a  right  to  take  the  property 
from  the  appellee  by  paying  the  debt  secured  by  this 
mortgage,  as  provided  in  chapter  117,  Acts  of  the 
Twenty-first  General  Assembly.  No  doubt  Dryden 
knew  that  giving  this  mortgage  would  stop  their  busi- 
ness,  but  this  w^  no  reason  why  he  might  not  honestly 
pledge  the  firm  property  to  secure  a  firm  debt,  nor  why 
the  appellee  might  not  demand  and  accept  such  secur- 
ity. Loeb  V.  Pierpointj  58  Iowa,  469;  Hunter  v. 
Waynickj  67  Iowa,  555,  ar^  cited  as  showing  want  of 
authority  in  Dryden  to  make  this  mortgage.  In  the 
former  case  one  partner  undertook  to  make  a  general 
assignment  for  the  benefit  of  creditors  against  the 
objection  of  the  other  partner,  and,  in  the  other,  one 
partner  attempted  to  sell  the  entire  property  and  busi- 
ness of  the  firm  without  the  consent  of  the  other 
partner.  This  mortgage  did  not  cover  all  the  property 
of  the  firm,  and  was  given  to  secure  a  debt,  a  large 
part  of  which  was  contracted  by  the  absent  partner,  and 
giving  the  mortgage  was  always  afterwards  acquiesced 
in  by  him.  It  is  not  questioned  but  that  Dryden  had 
the  usual  authority  possessed  by  partners.  McMaster 
testifies  that  he  had  authority  to  execute  mortgages  to 
secure  firm  debts, — an  authority  which,  it  will  be  seen 
further  on,  McMaster  had  previously  exercised.  We 
are  in  no  doubt  but  that  Dryden  did  have  authority  to 
execute  mortgages  for  and  on  behalf  of  the  firm,  on  its 
property,  to  secure  firm  debts. 

III.     Appellant's  further  contention  is  that   the 
mortgage  was  executed  under  a  fraudulent  combination 
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2  fbatoulbwt  ^^^  conspiracy  between  W.  H.  Dryden, 

M?w/S2S?"'  ®-  "^^  Patterson,  vice-president,  and  J.  W. 

rabalquent  Bickford,  cashicr,  and  is,  therefore,  void 

conveyance,  f^^.  ^^^^^     q^^  circumstance  relied  upon 

as  showing  fraud  is  that  the  defendant  McMaster  had  a 
settlement  with  the  appellee  in  August,  1888,  and 
executed  the  firm  note  for  thirty-three  hundred  dollars, 
the  balance  found  to  be  due  to  the  appellee,  and  a 
mortgage  on  the  firm's  merchandise  to  secure  the  note. 
This  mortgage  was  not  placed  on  record,  and  upon 
giving  the  mortgage  in  question  this  debt  of  thirty- 
three  hundred  dollars  was  included  therein,  and  the 
unrecorded  mortgage  surrendered.  If  the  appeUee  was 
claiming  anything  under  this  unrecorded  mortgage, 
then  what  is  said  with  respect  to  giving  a  secret  lien  on 
property,  and  the  authorities  cited,  would  be  in  point ; 
but  the  appellee  is  claiming  nothing  by  virtue  of  that 
mortgage,  and  the  situation  between  the  parties  is  the 
same  as  if  that  mortgage  had  never  been  given.  By 
its  surrender,  the  appellee  waived  all  rights  under  it. 
We  may  add  that  it  does  not  appear  that  the  mortgage 
was  withheld  from  record  in  pursuance  of  any  agree- 
ment, nor  at  the  solicitation  of  the  mortgagor,  as  in 
Standard  Paper  Co.  v.  Freie  Presse  Co.  30  N.  W.  Rep. 
(Wis.),  relied  upon  by  appellant. 

IV.     In  the  settlement  October  24,  1888,  a  draft 
that    day    given    by  McMaster  &  Dryden  to    S.   J. 

Patterson  for  seven  hundred  and  ninety- 

*  m^rtgtgee  to'  three  doUars,  on  the  First  Ute  Bank,  was 

ifono^portion  acccptcd  and  paid,  and  included  in  the 

o  property.      ^^^  notes  that  the  defendant  executed  to 

the  appellee.  This  draft  was  to  Patterson,  as  cashier 
of  the  Bank  of  Dunlap,  and  in  payment  of  a  note  held 
by  that  bank.  The  appellant  contends  that  this  note 
was  the  individual  debt  of  McMaster,  and  not  the  debt 
of  the  firm.  The  testimony  as  to  the  origin  of  this 
debt  is  confused,  but  we  think  the  weight  of  the  testi- 


Oct.  1891]  Letts,  F.  &  Co.  v.  MoMaster  &  Dryden.  455 

mony  is  in  favor  of  the  conclusion  that,  whatever  the 
origin  may  have  been,  the  note  paid  by  this  draft  was 
the  note  of  McMaster  &  Dryden.  If  it  were  otherwise 
the  appellant  would  not  be  prejudiced,  as  it  is  very 
clear  that  the  property  which  came  into  the  hands  of 
the  appellee  was  insuflBcient  to  satisfy  the  other  part  of 
the  mortgage  debt. 

Another  circumstance  relied  upon  as  showing  fraud 
is  that  the  appellee  did  not  take  possession  of  all  the 
property  described  in  the  mortgage.  The  forty  hogs 
had  been  purchased  by  one  W.  A.  Dryden  with  money 
furnished  by  Ingerson,  Carrabine  &  Lye,  of  Sioux  City, 
for  that  purpose,  and  were  shipped  to  Sioux  City,  sold, 
and  the  proceeds  turned  over  to  the  party  furnishing 
the  money.  They  were  purchased  and  shipped  by  W. 
A.  Dryden  under  an  agreement  that  he  was  to  have 
half  the  profits,  and  McMaster  &  Dryden  the  other 
half.  It  does  not  appear  that  there  were  any  profits, 
or  that  anything  ever  came  to  the  appellee  from  the 
transaction.  There  is  nothing  to  show  what  became  of 
the  twenty-one  head  of  cattle,  hay  and  feed  at  the' 
stock  yard,  and  the  horse.  It  does  appear,  however, 
that  no  part  of  this  property  ever  came  into  the  hands 
of  the  appellee.  We  think  the  testimony  fails  to  show 
fraud  in  the  taking  of  this  mortgage,  and  that  the 
appellee  is  only  accountable  for  the  property  that  actu- 
ally came  into  his  hands  It  is  a  well-settled  rule  that 
liability  will  never  be  presumed  against  a  garnishee, 
but  must  be  affirmatively  shown. 

V.     The  appellant's  further  and  last  contention  is 
that  the  execution  of  the  mortgage  in  question  ^'was  a 

part  of  a  transaction  which,  taken  as  a 
general  wholc,  amouuts  to  a  general  assignment 

assigxuiieiit : 

totOTitioii  of      for  the  benefit  of  creditors,  and  because 

mortgagor.  ' 

of  preference  is  void.''  It  is  not  claimed 
that  this  mortgage  taken  alone  would  constitute  such 
an  assignment,  but  that  it   and  the    four  mortgages 


I 
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executed  on  the  following  day  were  one  transaction, 
and,  taken  together,  constitute  such  an  assignment. 
In  determining  whether  a  disposition  of  property  con- 
stitutes such  a  general  assignment,  the  intention  of  the 
parties  will  control.  Kohn  v.  Clement^  58  Iowa,  589; 
CadwelVs  Bank  v.  Crittenden^  66  Iowa,  237.  Our 
inquiry  is  as  to  the  intention  of  the  parties  at  the  time 
of  executing  the  mortgage  to  the  appellee.  There  is 
some  testimony  as  to  statements  made  by  Dryden  some 
days  after  these  transactions,  to  the  effect  that  he  had 
told  Patterson  on  the  twenty-fourth  that  he  wanted  to 
make  such  disposition  of  the  firm  property  as  that 
the  creditors  could  share  pro  rata.  This  is  denied  by 
Patterson,  and  is  inconsistent  with  what  was  then 
done ;  for  surely  Dryden  knew  that  the  mortgage  would 
not  be  such  adisposition  of  the  property.  We  are  sat- 
isfied that  Dryden  had  no  thought  of  giving  the  four 
mortgages  executed  on  the  twenty-fifth  at  the  time 
he  executed  the  one  to  the  appellee.  His  action  did 
not  indicate  any  other  intention  than  to  secure  the 
particular  creditors  to  whom  he  made  the  mortgages. 
Whatever  his  intentions  may  have  been  on  the  twenty- 
fifth,  we  are  satisfied  that  the  mortgage  ^as  given  to 
the  appellee  in  good  faith,  to  secure  an  honest  debt, 
and  as  an  independent  transaction  from  the  execution 
of  the  other  mortgages.  They  were  separate  in  point 
of  time,  and  not  connected  by  intention  or  circumstance. 
The  appellee  had  a  right  to  demand  and  receive,  and 
Dryden  to  give,  the  mortgage  in  question;  and  we 
think  it  was  given  and  received  in  good  faith,  and  that 
the  appellee  is  entitled  to  the  benefit  of  it.  See  Davis 
V.  Gibson^  24  Iowa,  257.  As  the  proceeds  arising  from 
the  mortgaged  property  are  not  in  excess  of  the  debts 
secured  by  the  mortgage,  the  appellee  was  properly 
discharged. 

The  judgment  of  the  district  court  is  affirmed. 
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Josephine  M.    Gable,   Administratrix,   Appellee,  v. 
E.  J.  Haii^eb  et  al.j  Executors,  Appellants. 

1.  Witnesses:  gompetenot:  tbaksaotions  with  decedent.  Li  an 
action  based  upon  transactions  between  a  father  and  his  son,  both  of 
whom  were  deceased  at.  the  time  of  the  commencement  of  the  action, 
one  interested  as  heir  to  the  father's  estate  in  the  result  of  such 
action  may  be  examined  as  a  witness  concerning  the  contents  of  per- 
sonal communications  from  the  father  to  the  son,  knowledge  of  which 
was  acquired  without  personal  communication  with  either  of  the 
deceased  persons. 

2.  Practice:  objections  to  bvidbnob  not  euled  upon:  appeal. 
Where  the  record  upon  appeal  discloses  no  ruling  upon  a  motion  made 
upon  the  trial  to  sb-ike  certain  evidence  from  the  record,  and  no  ruling 
was  demanded  by  counsel,  the  question  of  the  admissibility  of  such 
eyidenoe,  as  raised  by  such  motion,  will  not  be  considered  by  th« 
supreme  court. 

Appeal  from    Carroll   District    Court. — Hon.    J.    P. 

CoNNEB,  Judge. 
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Thuksday,  October  15,  1891. 

This  is  a  proceeding  to  establish  a  claim  against 
the  estate  of  H.  J.  Gable,  deceased.  The  defendants 
.are  executors  of  said  estate.  The  plaintiff  is  adminis- 
tratrix of  the  estate  of  Joseph  Gable,  deceased.  A  jury 
was  waived,  and  a  trial  was  had  to  the  court.  It  was 
found  that  the  defendants,  as  executors,  were  indebted 
to  the  estate,  of  which  the  plaintiff  is  the  administra- 
trix, in  the  sum  of  nine  hundred  and  eighty  dollars. 
The  defendants  appeal. — Affirmed. 

E.  J.  Hainer  and  F.  M,  Powers^  for  appellants. 


Beach  d  Hoyt,  for  appellee. 
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RoTHBOOK,   J. — The  plaintiff's  intestate,   Joseph 

Gable,  was  a  resident  of  Scott  county,  in  this  state, 

1  WITNKS8B8.      when  he  died,  on  the  first  day  of  April, 

*  SSJiJtfon';'     1887.     The  said  H.  J.  Gable,  deceased, 

withdeoedent.  ^^  ^  ^^^  ^j  the' Said  Joscph  Gable,  and 

resided  at  Arcadia,  in  Carroll  county,  this  state,  where 
he  was  engaged  in  mercantile  pursuits,  such  as  selling 
goods,  and  buying  and  shipping  grain.  He  died  in 
October  of  the  same  year.  The  evidence  shows,  with- 
out dispute,  that  some  time  before  the  death  of  Joseph 
Gable  his  said  son  was  indebted  to  him  in  a  considera- 
ble amount.  It  is  claimed  by  the  plaintiff  that  in  the 
spring  of  the  year,  before  the  death  of  Joseph  Gable, 
in  pursuance  of  some  correspondence  between  the 
parties,  the  father  sent  to  the  son  a  promissory  note 
of  one  thousand  dollars,  and  an  account  which  he  held 
against  the  son,  to  be  renewed,  and  the  note  in  renewal 
to  be  returned  to  the  father;  and  that  the  note  was 
neither  renewed  nor  paid  when  the  son  died.  Both  of 
the  parties  being  dead,  the  principal  witnesses  upon 
whose  testimony  it  was  sought  to  establish  the  claim 
were  the  plaintiff,  who  is  the  widow  of  Joseph  Gable,, 
and  Emma  Gable,  his  daughter. 

The  court  appears  to  have  had  in  mind  sectiop: 
3639  of  the  Code,  which  provides  that  ^'no  party  to 
any  action  or  proceeding,  nor  any  person  interested  in 
the  event  thereof,  ♦  *  ♦  shall  be  examined  as  a 
witness  in  regard  to  any  personal  transaction  or  com- 
munication between  such  witness  and  a  person  at  the 
commencement  of  such  examination,  deceased,  insane 
or  lunatic,  against  the  executor,  administrator,  heir-at- 
law,  next  of  kin,  assignee,  legatee,  devisee,  survivor 
or  guardian  of  such  deceased  person. '^  The  plaintiff , 
being  the  widow,  and  Emma  Gable,  being  the  daughter, 
of  Joseph  Gable,  and  directly  interested  in  establishing 
the  claim,  were  not  competent  witnesses  to  any  personal 
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transaction  or  communication  between  them  and  Henry 
Grable,  deceased. 

It  is  urged  by  counsel  for  appellants  that  said  wit- 
nesses were  permitted  by  the  court,  over  the  defendants^ 

objections,  to  testify  to  such  transactions 
oweotionsto  and  commuuications.  Special  complaint 
ruled  upon:      is  made  of  the  testimony  of  said  Emma 

appeal.  '' 

Gable.  It  appears  that  she  was  either  a 
member  of  the  family,  or  much  of  the  time  at  the 
home,  of  Henry  Gable.  She  was  examined  as  a  wit- 
ness in  the  case  more  than  once.  At  the  first  examina- 
tion some  of  the  testimony  appears  to  us  to  be  very 
close  to  the  liue  of  exclusion  prescribed  by  the  statute. 
But  on  her  last  examination  everything  appears  to  have 
been  excluded  except  the  contents  of  certain  letters  and 
papers  sent  by  her  father  to  her  brother,  Henry  Gable. 
She  stated  positively  that  she  acquired  a  knowledge 
of  the  writings  without  any  communication  with  her 
brother.  This  being  the  testimony,  it  was  as  compe- 
tent as  if  the  communication  between  father  and  son 
had  been  by  conversation  with  each  other,  and  the 
witness  a  mere  listener.  That  testimony  of  that  kind  is 
competent,  has  been  repeatedly  held  by  this  court. 
Sweezey  V .  Collins ,  40  Iowa,  542;  Dougherty  v .  Deeney y 
41  Iowa,  19;  Johnson  v,  Johnson^  52  Iowa,  589;  Lines  v. 
Lines  J  54  Iowa,  600.  The  plaintiflE  did  not  really  testify 
to  anything  like  a  personal  transaction  between  her 
and  Henry  Gable.  Her  testimony,  if  vulnerable  to  any 
objection,  is  that  she  related  some  facts  which  were  in 
the  nature  of  hearsay,  being  communications  from  her 
husband. 

The  defendants  moved  to  rule  out  this  evidence. 
No  ruling  was  made  upon  this  motion,  the  court 
expressly  reserving  a  ruling  thereon.  Whether  the 
motion  was  sustained  or  overruled,  finally,  does  not 
appear.  The  defendants  should  have  demanded  a 
ruling  when  the    judgment  was  entered.     We  might 


\ 
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Bay,  further,  that  we  do  not  regard  the  objectionable 
testimony  as  of  enough*  consequence  to  demand  a 
reversal  of  the  judgment. 

The  defendants'  counsel  present  the  usual  objec- 
tion that  the  judgment  is  contrary  to  the  evidence. 
We  have  examined  it,  and  conclude  that  the  judgment 
ought  to  stand.     Affirmed. 


The   State  of  Iowa,  Appellee,   v.  Albert  Postal, 

Appellant 

1.  Verdict  of  Assault  with  Intent  to  Commit  Manslaugh- 
ter :  EVIDENCE.  The  defendant,  while  assisting  a  husband  in  the  forci- 
ble abduction  of  his  wife  fi'om  the  house  of  her  parents,  where  she  was 
residing,  became  engaged  in  a  conflict  with  the  wife's  father,  and  in 
the  course  thereof  a  revolver  held  by  the  defendant  in  his  hand  was 
discharged,  inflicting  a  wound  in  the  father's  knee.  The  defendant 
claimed  that  the  revolver  was  discharged  by  accident.  Heldf  that 
evidence  was  sufficient  to  support  a  verdict  of  an  assault  with  intent 
to  commit  manslaughter. 

^.  :  SENTENCE:  REDUCTION.  The  youth  and  previous  good  char- 
acter of  a  defendant  in  such  case  will  not  be  deemed  sufficient  ground 
for  reducing  a  sentence  of  six  months  in  the  penitentiary. 

3.     :  INSTRUCTIONS   TO  THE' JURY  I     VERDICT,    the    oourt   having 

instructed  the  jury  that,  if  the  defendant  "pointed  the  revolver  at  the 
leg  of  said  L.,  and  fired  the  same  at  said  point  in  the  body  of  L., 
*  *  *  he  is  to  be  presumed  to  have  made  the  assault  with  intent  to 
inflict  great  bodily  injury;"  and  the  wound  made  by  the  defendant 
being  in  the  leg,  just  above  the  knee,  held,  that  the  latter  fact  did 
not  waiTant  the  presumption  that  the  defendant  pointed  the  revolver 
at  the  leg  of  L.,  intending  only  to  inflict  the  wound  made,  and  that, 
therefore,  the  verdict  of  assault  with  intent  to  commit  manslaughter 
was  in  conflict  with  the  above  instruction. 

Appeal  from  Cherokee  District  Court. — Hon.  C.  H. 

Lewis,  Judge. 

Fbiday,  Octobeb  16,  1891. 
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The  defendant  was  indicted  for  an  assault  to 
commit  murder,  and  was  convicted  of  an  assault  with 
intent  to  commit  manslaughter,  and  sentenced  to 
imprisonment  in  the  penitentiary  for  six  months.  He 
now  appeals  to  this  court. — Affirmed. 

J.  D.  F.  Smithy  for  appellant. 

J.  Y.  Stone,  Attorney  General,  and  ITios.  A. 
Cheshire,  for  the  State. 

Beck,  C.  J. — I.  Counsel  for  the  defendant  first 
insists  that  the  verdict  is  without  the  support  of  the 
i.vi«DicTof  evidence,  and  that  on  this  ground  it 
^ntt^m-  ought  to  be  reversed.  We  are  of  the 
SanSSer:  Contrary  opinion.  The  evidence  quite 
^  ^^^'  satisfactorily  shows  these,  among  other^ 
points :  ■  One  Mooney,  who  is  sometimes  designated  in 
the  abstract  as  '*Dr.  Mooney,  ^^  induced  defendant  and 
two  others  to  accompany  him  to  Cherokee,  and  render 
him  assistance  in  securing  the  custody  of  his  wife,  and 
in  taking  her  with  them  to  the  house  of  one  of  the 
other  parties.  The  wife  was  at  the  home  of  her  parents, 
and  Mooney  represented  that  she  was  willing  to  live 
with  him,  but  was  prevented  from  doing  so  by  her 
parents.  The  plan  agreed  to  be  followed  by  the  parties 
was  the  forcible  abduction  of  the  wife  in  the  night-time. 
It  was  expected  she  would  be  found  at  church,  from 
whence  she  was  to  be  taken  in  a  vehicle  with  her 
husband  and  his  friends  to  the  house  of  one  of  the 
parties  at  some  distance  from  Cherokee.  On  their  way 
to  Cherokee  the  party  prepared  themselves  for  their 
adventure  by  cutting  bludgeons  or  clubs,  which  they 
took  with  them  in  the  vehicle,  and  by  drinking  whiskey 
from  a  bottle  which  they  had  with  them.  They  reached 
Cherokee  after  dark,  and,  finding  the  wife  was  not  at 
the  meeting  where  they  expected  to  find  her,  they  pro- 
ceeded to  the  house  of  her  parents,  and,  discovering 
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that  she  was  with  them,  Mooney  and  the  defendant 
proceeded  to  enter,  the  door  being  opened  in  response 
to  a-knock  for  admission.  Immediately  a  contest  arose 
between  them  and  the  wife's  parents,  in  which  blows 
were  given  and  received  by  each  party.  It  is  needless 
to  inquire  further  into  the  beginning  or  character  of 
the  conflict.  The  witnesses  of  the  parties  do  not  agree 
upon  the  particulars.  It  ifi  sufficient  for  our  purpose 
to  know  that  it  was  brought  about  by  the  lawless 
violence  planned  and  executed  by  Mooney  and  his 
friends.  In  the  conflict  a  revolver,  which  Mooney 
had  handed  to  the  defendant  just  before  they  entered 
the  house  was  discharged,  inflicting  an  inconsiderable 
wound  upon  the  knee  of  Lusk,  the  wife's  father. 

The  defendant  claims  that  the  revolver  was  dis- 
charged by  accident  while  in  his  hand.  His  evidence 
on  this  point  has  no  support  of  other  witnesses  or  of 
circumstances.  The  fact  is  he  had  the  revolver  in  his 
hand  during  the  fight,  and  it  was  discharged  while  he 
held  it.  His  claim  that  the  discharge  was  the  result  of 
accident,  or  was  caused  by  blows  with  a  wash-board 
inflicted  by  the  father  upon  him,  some  of  them  striking 
his  hand,  is  utterly  unreasonable.  It  will  not  do  to 
excuse  a  pistol  shot  during  a  fight,  when  the  weapon  is 
in  the  hand  of  one  of  the  parties,  on  the  ground  of 
accident.  Men  in  fights  with  pistols  in  their  hands 
usually  discharge  them  intentionally,  and  not  accident- 
ally. The  evidence  clearly  shows  that  the  defendant 
was  engaged  in  an  unlawful  enterprise,  intending 
violence,  and  was  armed  with  a  club  and  a  pistol,  and 
that  he  fired  the  shot  which  inflicted  the  wound. 
Surely  the  evidence  amply  supports  the  verdict  found 
by  the  jury,  viz.,  an  assault  with  intent  to  commit 
manslaughter,  which  is  a  crime  of  lower  degree  than 
the  crime  for  which  defendant  was  indicted.  See 
State  V.  White,  45  Iowa,  325.  If  death  had  resulted 
from  the  shot,  the  crime  would  not  have  been  less  than 
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manslaughter.  As  the  assault  did  not  result  in  death, 
the  verdict  must  be  regarded  as  having  suflScient  sup- 
port in  the  evidence. 

H.  Counsel  for  the  defendant  base  an  objection 
to  the  judgment  on  the  ground  that  the  indictment 
charges  an  assault  on  Lusk  with  intent  to  commit 
murder  ^*by  deliberately  discharging  a  revolver  loaded 
with  powder  and  ball  at  his  knee."  Neither  this 
language,  nor  the  thought  it  presents,  to  the  effect  that 
the  aim  was  at  the  knee,  is  found  in  the  indictment. 

III.  It  is  said  that  the  defendant  is  young,  and 
possessed  of  a  good  character,  and,  therefore,  the 
5 .  aentence:  puuishmeut  is  sevcrc.     We  do  not  concur 

reduction.        jj^  ^.j^jg  vicw.     His  oflEcnse  is  of  a  grave 

character.  He  entered  upon  an  unlawful  enterprise, 
with  the  intent  of  using  violence,  in  preparation  for 
which  he  was  armed  with  a  deadly  weapon.  His 
criminal  intent  clearly  appears.  The  good  of  society 
demands  that  the  law  against  violence  of  this  kind  be 
so  enforced  that  it  have  a  restraining  influence  upon 
men  of  all  ages  and  conditions  of  life. 

IV.  The  district  court  instructed  the  jury  that,  if 
the  defendant  ^  ^  pointed  the  revolver  at  the  leg  of  said 

Lusk,  and  fired  the  same  at  said  point  in 

8.  :  instruc- 

Te^iot^^^"     ^^^  body  of  Lusk,  and  did  this  without 

cause,  he  be  presumed  to  have  made 
the  assault  with  intent  to  inflict  great  bodily  injury." 
It  is  said  that,  as  the  wound  was  in  the  leg  just  above 
the  knee,  the  presumption  arises  that  the  defendant 
pointed  the  pistol  at  the  leg,  and  intended  to  inflict  the 
wound  upon  the  limb.  The  conclusion  is,  therefore, 
reached  that  the  jury  ought  to  have  found  that  the 
defendant  fired  the  pistol  at  the  leg,  and,  in  obedienca 
to  the  instruction  just  quoted,  ought  to  have  found 
him  guilty  of  the  assault  with  the  intent  to  commit 
great  bodily  injury.  It  is,  therefore,  said  that  the 
verdict   is  in  conflict  with  the    instruction.     But    it 
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cannot  be  admitted  that  the  presumption  relied  upon 
to  support  this  position  under  consideration  arises  in 
this  case.  There  is  no  presumption  that  a  man  always 
intends  to  do  the  very  thing  he  does  do.  Such  a  pre- 
sumption would  be  inconsistent  with  the  fact  that  men 
cannot  always  do  what  they  attempt.  Their  skill, 
ability  or  their  natural  senses,  upon  which  they  rely  to 
execute  their  purposes,  may  be  at  fault  and  defeat  their 
purposes.  One  firing  a  pistol  may  aim  at  the  vital 
parts,  and  hit  a  limb  or  other  part  of  the  body  upon 
which  no  mortal  wound  would  be  inflicted.  Surely, 
such  a  presumption  as  is  suggested,  if  recognized, 
would  render  it  impossible  to  convict  for  an  assault 
with  intent  to  commit  murder,  except  in  cases  where 
wounds  are  inflicted  upon  parts  of  the  body  near  the 
vital  organs,  or  when  the  wound  be  necessarily  mortal. 
And  the  same  reasoning,  used  in  support  of  the  posi- 
tion under  consideration,  may  be  applied  with  the  same 
force  to  the  case  where  a  pistol  is  fired  and  wholly 
misses  the  one  assaulted.  It  could,  with  the  same 
reason,  be  claimed  that,  as  the  accused  missed  the  body 
and  the  limbs  of  the  one  at  whom  he  shot,  he  intended 
to  do  so,  and  is,  therefore,  guilty  of  no  crime.  It  is 
our  conclusion  that  the  judgment  of  the  district  court 

ought  to  be  AFFIBMED. 


88    464; 

8»  ^    J.  W.  Wbight,  Appellant,  v.  The  E.  M.  Dickey  Com- 
05  L  PANY  AND  The  Sibley  Loaning  Company, 

in  ^'  Intervener,  Appellees, 

111    416 


]§  ^    Lajidlord's   Lien:  crops:  innocent  purchaser:    estoppel.    Where 

^   ~  a  landlord,   having  a  lien   for  the  rent  of  farm  lands  upon   crops 

grown  upon  the  premises,  permitted  the  crops  to  he  harvested  and 

carried  to  market,  and  there  sold  to  a  purchaser  without  notice  of  his 
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lien,  in  reliance  upon  the  tenant  paying  him  the  rent  out  of  the 
proceeds,  held,  that  the  landlord  was  estopped  from  asserting  any 
claim  to  the  crop  sold  as  against  such  purchaser. 

Appeal  from  Lyon  District  Court. — Hon.  Gt.  W. 

Wakefield,  Judge. 

Fbiday,  October  16,  1891. 

The  plaintiff  brought  this  action  March  8,  1889,  to 
recover  of  the  defendant  the  value  of  two  hundred 
bushels  of  wheat  upon  which  the  plaintiff  claimed  to 
have  a  landlord's  lien,  and  which  he  alleges  was  wrong- 
fully converted  by  the  defendant  to  its  own  use,  and 
that  it  refused  to  return  or  pay  for  the  same,  wherefore 
he  asks  judgment.  The  defendant  denies  that  it  con- 
verted the  wheat  as  alleged ;  denies  that  the  plaintiff 
had  a  landlord's  lien  thereon ;  and  allege^  that,  if  he 
ever  had,  the  same  had  expired,  and  that  he  had 
waived  his  lien.  The  intervener  aUeges  that  it  held  a 
chattel  mortgage  on  the  wheat,  and  asks  judgment 
against  the  defendant  for  the  value  thereof.  The  case 
was  tried  to  the  court,  and  a  judgment  entered  dismiss- 
ing the  plaintiff's  petition  as  against  the  defendant^ 
and  that  the  plaintiff  pay  forty-four  doll^-rs  and  sixty 
cents  costs;  also  that  the  plaintiff's  petition  be  dis- 
missed as  to  the  intervener,  and  that  intervener  recover 
from  the  defendant  one  hundred  and  eighty-five  dollars 
and  twelve  cents  and  thirty-one  dollars  and  sixty  cents 
costs.     The  plaintiff  alone  appeals. — Affirmed. 

D.  D.  McCalluMj  for  appellant, 

J.  D.  F.  Smith  and  0.  J.  Clark,  for  appellees. 

Given,  J. — ^I.  The  following  facts  appear  without 
question :  In  the  winter  of  1887-88  the  plaintiff  agreed 
verbally  with  one  S.  H.  Irwin  to  lease  to  him  a  certain 
seventy  acres  of  land  described,   and  afterwards,  on 
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March  24,  1888,  the  lease  was  made  in  writing.  The 
lease  is  of  the  seventy  acres,  '^with  all  the  improve- 
ments thereon,  and  all  the  privileges  and  appurten- 
ances thereto  belonging,  for  the  season  of  1888,  for  the 
sum  of  one  hundred  and  forty  dollars,  payable  as 
follows:  On  or  befoje  November  1,  1888.'^  There  is 
a  further  provision  ^^that  the  said  8.  H.  Irwin  will 
keep  in  good  repair,  and  do  all  the  fall  plowing  in  the 
fall  of  1888."  Irwin  took  possession,  and  raised  a  crop 
of  wheat  on  the  land,  which  he  cut  and  Stacked  in  the 
early  part  of  August,  and  threshed  late  in  September 
or  early  in  October.  Immediately  after  threshing, 
Irwin  commenced  hauling  wheat  to  market,  and  sold 
about  two  hundred  bushels  thereof  to  the  defendant  at 
the  town  of  George,  receiving  one  hundred  and  eighty- 
one  dollars  and  ten  cents  therefor;  and  another  part 
thereof  to  Mr.  Sauer,  a  grain  buyer,  from  whom  he 
also  received  payment.  On  February  15,  1888,  Irwin 
executed  a  chattel  mortgage  to  th^  intervener,  which 
was  filed  for  record  the  next  day,  and  is  upon  ^*all  the 
crops  that  I  shall  grow  and  raise  this  year  on  the  eighty 
acres,"  describing  the  same  lands  as  in  the  lease  from 
the  plaintifl^.  Immediately  upon  marketing  the  wheat 
Irwin  fled  the  country  without  paying  the  plaintiff  any 
part  of  the  rent  due  except  twenty  dollars,  and  without 
fall  plowing  the  seventy  acres,  and  also  without  pajdng 
the  intervener.  The  plaintiff  alleges  and  claims  that 
the  wheat  was  sold  by  Irwin  without  his  knowledge  or 
consent.  This  is  denied  by  the  appellees,  and  they 
maintain  that  the  plaintiff's  lien,  if  he  ever  had  one, 
had  expired,  and  that  he  is  estopped  from  asserting  a 
lien,  because  of  having  knowingly  permitted  Irwin  to 
seU  the  wheat  as  he  did. 

II.  We  first  inquire  as  to  the  plaintiff's  case 
against  the  defendant.  The  only  material  fact  that  is 
controverted  is  whether  the  plaintiff  knew  that  Irwin 
was  hauling  the  wheat  to  market  and  selling  it  at  the 
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time  he  did.  The  plaintiff  testified  as  follows:  **I  do 
not  know  what  became  of  the  wheat.  I  just  discovered 
he  had  hauled  the  grain  away  in  the  morning  after  he 
left, — ^about  nine  o'clock  in  the  morning  in  October; '^ 
and  again:  *'I  did  not  see  Irwin  haul  away  the  wheat. 
I  did  not  see  him  pass  my  house  with  any  grain.  I 
knew  nothing  about  his  hauling  the  grain  off."  Two 
other  witnesses,  who  were  present  at  the  bin  from 
which  the  wheat  was  hauled  during  part — and  probably 
the  greater  part— of  the  time  Irwin  was  hauling  it, 
testify  that  they  did  not  see  the  plaintiff  there  any  of 
the  time.  Mr,  Crele,  general  agent  of  the  defendant, 
testified  as  follows:  **In  the  spring  of  1889,  I  said  to 
Wright,  'Did  you  know  the  time  Irwin  harvested  the 
wheat!'  He  said  he  did.  I  said:  *I  should  think  you 
would  have  been  looking  after  your  interest  there.  You 
know  he  did  not  have  anything  but  wheat  there.'  He 
said:  *I  had  all  confidence  in  the  world  in  him.  I 
thought  when  he  got  the  money  for  the  wheat  he  would 
pay  me.'  I  said:  'Didn't  he  pay  you  any  part!'  He 
said:  'No,  sir.  He  ran  awaty  in  the  night.'  'Did you 
know,  he  hauled  this  to  George!'  'Yes.'  'How  do 
you  know!'  'I  saw  him  haul  it  in  that  direction.  He 
sold  some  to  Rock  Rapids,  and  some  to  Ashton,  but 
most  of  it  went  in  that  direction.'  'Why  didn't  you 
stop  him! '  'Because  Ithought  he  would  pay  me  as  soon 
as  he  got  the  money.'  I  says,  'You  had  confidence 
in  him  and  thought  he  would  straighten  up  with  you!' 
He  said  he  did.  I  says:  'WeU,  if  you  knew  he  was 
hauling  it  to  George,  after  he  hauled  it,  why  did'nt  you 
notify  our  agent  at  George  that  you  had  a  mortgage  on 
it,  and  that  you  would  hold  us  responsible!'  He  said: 
'I  thought  the  Dickey  Company  was  good  for  it.'" 
A.  N.  Reed,  an  employe  of  the  defendant,  who  was 
present,  corroborates  Mr.  Crele  as  to  what  was  said  in 
this  conversation.  The  plaintiff  was  not  afterwards 
recalled,  and  does  not  deny  having  had  such  a  conver- 
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sation.  Upon  this  state  of  the  testimony  the  district 
court  was  certainly  warranted  in  finding  that  the  plain- 
tiff knew  that  Irwin  was  hauling  off  and  marketing  the 
wheat  at  the  time  he  did.  It  is  a  familiar  principle 
that,  where  one  of  two  innocent  parties  must  suffer  for 
the  wrongful  act  of  another,  the  one  who  rendered  the 
wrongful  act  possible  must  bear  the  burden .  Concede 
that  the  plaintiff  had  a  landlord's  lien  upon  the  wheat 
in  full  force,  he  would  have  prevented  injury  to  himself 
or  the  defendant  by  asserting  or  making  known  that 
lien  when  he  knew  the  wheat  was  being  sold  to  an 
innocent  purchaser.  We  are  satisfied  that  the  plain- 
tiff's confidence  in  Irwin  was  such  that  he  relied  upon 
his  paying  the  lien  out  of  the  money  which  he  would 
receive  for  the  wheat, — a  confidence  which  was  not 
well  placed ;  and  it  is  because  of  this  misplaced  confi- 
dence that  one  or  the  other  of  these  parties  must  lose. 
It  was  the  plaintiff  who  trusted]  Irwin,  and  it  is  he 
whom  Irwin  deceived,  and  he  must  bear  the  conse- 
quences of  the  deception  as  between  himself  and  the 
defendant.  It  follows  from  this  view  that  the  judg- 
ment of  the  court  dismissing  the  plaintiff's  petition  as 
to  the  defendant,  and  charging  the  plaintiff  with  part 
of  the  costs,  and  also  the  judgment  dismissing  the 
petition  as  to  the  intervener,  must  be  afl&rmed. 

It  is  unnecessary,  therefore,  that  we  notice  in  this 
opinion  the  questions  discussed  as  to  whether  the 
plaintiff's  lien  had  expired  and  whether  he  had  waived 
the  lien.  Some  questions  are  made  upon  the  rulings 
of  the  court  in  taking  testimony,  but  we  discover  no 
error  in  the  rulings.  As  the  plaintiff  alone  has 
appealed,  we  are  not  called  upon  to  consider  as  to  the 
judgment  in  favor  of  the  intervener  and  against  the 
defendant. 

The  judgment  of  the  district  court  as  to  the  plain- 
tiff is  AFFIRMED. 


—^. 
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The  State  op  Iowa,  Appellant,  v.  John  Maab,  Appellee.   1  as  ^1 

Adultery:  indictment:  evidkncb:  construction  op  statute.    In  a 

proseention  for  adultery,   committed  by  an  unmarried  man  with  a  f 

married  woman,  it  is  competent  to  prove  that  the  prosecution  was 
commenced  upon  the  complaint  of  the  husband  of  such  woman,  though 
there  be  no  allegation  of  that  fact  in  the  indictment.  The  %  provision 
of  section  4008  of  the  Code  that  such  prosecution  can  be  commenced, 
only  on  the  complaint  of  the  husband  or  wife  is  not  an  element  of  the 
crime  of  adultery. 

Appeal  from   Johnson   District    Court. — Hon.    S.    H. 

Faikall,  Judge. 

Friday,  October  16,  1891. 

• 
The    defendant    was  indicted  for   the  crime  of 

adultery,  and  upon  the  trial,  upon  the  direction  of  the 

district  court,  a  verdict  of  acquittal  was  rendered.     The 

stat^  appeals. — Reversed. 

C.  8.  Banck,  County  Attorney,  arid  M.  J.  Wade^ 
for  the  State. 

No  appearance  for  appellee. 

Beck,  C.  J. — I.  The  indictment  alleges  that  the 
defendant  is  not  a  married  man,  and  that  the  crime 
was  committed  with  a  married  woman,  but  it  does  not 
aver  that  the  prosecution  was  commenced  upon  the 
complaint  of  the  husband  of  such  woman;  but  an 
indorsement  thereon  shows  that  the  indictment  was 
found  at  the  instance  of  the  husband  of  such  woman 
with  whom  the  crime  was  committed.  Evidence  was 
introduced  by  the  state  tending  to  show  the  defendant's 
guilt,  and  the  state  oflEered  to  prove  that  the  husband 
of  the  woman  with  whom  the  defendant  committed  the 
crime  commenced  the  prosecution.     The  evidence  was 
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rejected,  the  court  holding  that,  as  there  was  no  allega- 
tion of  the  fact  in  the  indictment,  it  was  not  competent 
to  prove  it.  The  court  directed  a  verdict  for  the 
defendant,  on  the  ground  that  there  is  no  averment  in 
the  prosecution  to  the  effect  that  the  prosecution  was 
commenced  by  the  husband  of  the  woman  with  whom 
,  the  crime  was  committed,  and  no  proof  of  that  fact  was 
before  the  jury. 

II.  The  statute  (Code,  sec.  4008)  prescribing  pun- 
ishment for  the  crime  of  adultery  is  in  this  language : 
'^Every  person  who  commits  the  crime  of  adultery 
shall  be  punished  by  imprisonment  in  the  penitentiary 
not  more  than  three  years,  or  by  fine  not  exceeding 
three  hundred  dollars,  and  imprisonment  in  the  county 
jail  not  exceeding  one  year;  and  when  the  crime  is 
committed  between  parties  only  o^ie  of  whom  is  mar- 
ried, both  are  guilty  of  adultery  and  shall  be  pun- 
ished accordingly.  No  prosecution  for  adultery  can  be 
commenced  but  on  the  complaint  of  the  husband  or 
wife.'^  This  provision  forbidding  prosecution  for  the 
crime,  except  '^on  the  complaint  of  the  husband  or 
wife,''  does  not  prescribe  an  element  of  the  crime;  it 
simply  limits  the  authority  of  the  court  to  punish  the 
crime  in  certain  cases.  State  v.  Donovcm,  61  Iowa,  278 ; 
State  V.  Mahatiy  81  Iowa,  121.  It  follows  that  evidence 
as  to  the  commencement  of  the  prosecution  by  the  hus- 
band or  wife  may  be  introduced,  though  no  averment 
of  the  fact  is  found  in  the  indictment.  See  State  v. 
Briggs,  68  Iowa,  416;  State  v.  Brecht,  42  N.  W.  Eep. 
(Minn.)  602;  State  v.  Wilson,  22  Iowa,  364.  We  con- 
clude upon  these  conditions  that  the  district  court  erred 
in  its  rulings  excluding  the  evidence  and  in  directing  a 
verdict  of  acquittal. 

The  judgment  of  the  court  below,  without  affect- 
ing the  acquittal  of  the  defendant  under  Code,  section 

4527,  is  BEVEBSED. 
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John  Dullard,   Appellant,   v.    Mary   Ann   Phelan 

et  al.y  Appellees. 

1-  Practice:  confession  op  judgment  attacked  por  fraud:  kqiht- 
ABLE  RELIEF:  MOTION.  A  oonfession  of  judgment,  alleged  to  liave 
been  made  through  collusion  between  the  parties  thereto  for  the 
purpose  of  defeating  the  claims  of  another  upon  the  property  of  the 
judgment  debtor,  cannot,  upon  such  grounds,  be  attacked  by  a 
motion,  filed  as  in  the  same  ease  before  approval,  and  praying  that 
the  judgment  of  confessiohbe  held  to  be  collusive,  fraudulent  and  void, 
that  the  same  be  set  aside,  that  an  execution  issued  thereon  be 
recalled,  and  for  other  equitable  relief. 

3.  Gonfession  of  Judgrment:  suppioiency  op  statement;  The 
statement,  that  the  plaintiff  having  signed  as  security  for  the  defend- 
ant for  more  than  two  thousand  dollars,  and  that  the  defendant  after- 
wards becoming  unable  to  pay,  the  said  plaintiff  assumed  and  agreed 
to  pay  for  and  in  behalf  of  the  defendant  a  sum  named,  whereupon 
the  defendant  executed  his  certain  promissory  note  in  favor  of  the 
plaintiff,  and  delivered  the  same  to  him,  in  the  sum  aforesaid,  and 
that  said  sum,  including  interest,  is  now  justly  due  on  said  note,  with 
said  note  attached  thereto,  properly  identified,  is  sufficiently  spe- 
cific to  warrant  an  entry  of  judgment  by  oonfession  for  the  amount  pf 
said  note  and  inteilest. 

3.     -; :  attorney's  pee,    A  judgment  by  confession  is  one  entered 

without  action,  and  such  a  judgment  entered  upon  a  promissory  note 
providing  for  a  "reasonable  attorney's  fee,  if  sued,"  will  not 
authorize  the  taxation  of  an  attorney's  fee  therein,  either  under  said 
clause  or  the  provisions  of  chapter  185  of  Acts  of  the  Eighteenth 
General  Assembly. 

Appeal  from  Folk  District  Court. — ^Hon.  W.  F.  Conrad, 

Judge. 

Friday,  October  16,  1891. 

This  is  a  proceeding  on  the  part  of  Mary  Ann 
Phelan  to  have  a  judgment  entered  in  favor  of  Dullard 
on  the  confession  of  Michael  Phelan  disapproved  and 
vacated,  and  for  other  relief.  From  a  judgment  grant- 
ing the  relief  demanded,  Dullard  appeals. — Reversed. 
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Cole  J  McVey  <&  ClarJcy  for  appellant. 

PhillipSy  Day  <&  Crosby^  for  appellee,  Mary  Ann 

Phelan. 

• 

EoBiNSON,  J. — On  the  ninth  day  of  April,  1889,  a 
statement  for  a  judgment  by  confession,  made  by 
Michael  Phelan  in  favor  of  John  Dullard,  for  the  sum 
of  twenty-three  hundred  and  sixty-five  dollars  and 
eighty-seven  cents,  an  attomey^s  fee  lof  seventy-seven 
dollars  and  thirty  cents,  and  costs,  was  filed  in  the 
office  of  the  clerk  of  the  district  court  of  Polk  county, 
and  judgment  was  entered  by  the  clerk  on  the  confes- 
sion. On  the  same  day  an  execution  was  issued  on  the 
judgment  directed  to  the  sheriff  of  Jasper  county,  who 
received  it,  and  levied  upon  notes  which  belonged  to 
the  execution  defendant,  of  the  par  value  of  about 
thirty-one  hundred  dollars.  On  the  tenth  day  of 
April,  1889,  and  before  the  judgment  was  approved  by 
the  court,  Mary  Ann  Phelan,  the  wife  of  Michael,  filed 
in  the  case  a  paper  which  was  entitled  a  ^ ^motion," 
although  in  form  and  matter  it  was  more  in  the  nature 
of  a  petition.  It  alleged,  in  substance,  that  in. the 
preceding  month  she  had  filed  in  the  same  court  a 
petition  for  a  divorce  from  Michael  Phelan,  and  for  the 
allowance  of  alimony,  and  that  it  was  still  pending ; 
that  her  husband  was  the  owner  of  about  eight  hun- 
dred acres  of  land  in  Polk  and  Jasper  counties,  upon 
which  there  were  large  incumbrances,  and  in  which  she 
is  entitled  to  dower ;  that  he  was  desirous  of  defeating 
her  right  of  dower,  and  of  placing  the  land  beyond  the 
reach  of  any  decree  or  process  of  court,  to  the  end  that 
he  might  avoid  the  payment  of  alimony  or  other  allow- 
ance to  her,  and  might  defraud  her  of  her  rights  as  his 
wife ;  that  to  accomplish  his  purposes  he  had  colluded 
with  Dullard  for  the  rendition  of  the  judgment  in 
question,   and  that  it  was  entered    in  fraud  of  her 
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rights;  that  before  the  judgment  entry  was  recorded 
execution  was  issued  and  delivered  to  the  sheriff  of 
Jasper  county;  that  unless  it  is  recalled  great  and 
irreparable  damage  will  result  to  her.  The  paper 
further  alleges  that  the  statement  on  which  the  judg- 
ment was  entered  was  insufficient  in  not  showing  con- 
cisely the  facts  out  of  which  the  alleged  indebtedness 
arose,  and  in  not  showing  that  the  amount  confessed 
was  justly  due.  The  rislief  asked  is  that  the  confession 
of  judgment  be  held  to  be  collusive,  fraudulent  and  void, 
and  that  the  same  be  set  aside ;  that  the  said  execution 
be  at  once  recalled,  and  that  no  other  execution  or  other 
process  issue  upon  said  judgment  confession,  ''and  for 
all  such  other  further  or  different  relief,  as  in  equity 
she  may  be  found  entitled  to.'^  When  the  motion 
came  on  for  hearing  Dullard  objected  to  the  proceed- 
ings on  the  ground  that  the  questions  presented  as  to 
the  validity  of  the  judgment  could  not  be  determined 
on  motion,  but  only  by  a  bill  in  equity  or  by  a  pro- 
ceeding before  a  jury.  The  objections  were  overruled, 
and  a  hearing  was  had  chiefly  on  affidavits  and  the 
testimony  of  witnesses  examined  in  open  court.  After 
the  evidence  had  been  fully  submitted,  the  court 
adjudged  that  its  approval  should  be  withheld  from  the 
judgment ;  that  it  be  set  aside,  and  declared  void  and 
of  no  effect;  that  the  sheriff  of  Jasper  county  refrain 
from  selUng  property  levied  upon  under  the  execution 
issued  to  him ;  and  that  he  release  the  same  and  return 
the  execution. 

I.  The  appellant  contends  that  Mrs.  Phelan  could 
not  attack  the  judgment  by  motion.  The  statute 
1.  praoticb:         authorizes    the  allowance  of    an  attach- 

conf esaion  of  i       i    it        *      i  nit  •  n  i        • 

Judgment        mcut  at  the  instance  of  the  wife,  who  is 

Sierouer *"     ®^i^S  ^^^  ^  divorce  and  alimony  against 

motion.  tixe  property  of  her  husband.     Code,  sec. 

2227.     And  upon  a  proper  showing  she  will  be  entitled 

to  an  injunction  to  restrain  the  husband  from  dispos- 
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ing  of  his  property  until  the  final  disposition  of  the 
action.  Wharton  v.  Wharton,  57  Iowa,  696.  Whether 
the  wife  can  also  maintain  an  action  to  set  aside  a  judg- 
ment  rendered  coUusively  and  in  fraud  of  her  rights,^ 
as  the  one  in  controversy  is  alleged  to  have  been,  is  a 
question  we  cannot  determine  on  this  appeal.  The 
statute  authorizes  a  judgment  by  confession  without 
action.  Code,  sec.  2894.  When  a  proper  statement  in 
writing,  duly  signed  and  verified,  is  filed,  it  is  the  duty 
of  the  clerk  to  enter  judgment  for  the  amount  con- 
fessed and  to  issue  execution  as  in  other  cases.  Code, 
sec.  2897.  Such  judgments  are  to  be  signed  by  the 
judge,  and  when  entered  in  vacation  should  be 
approved  and  signed  at  the  next  term.  Code,  sees. 
176,  177;  Kendig  v.  3farble,  58  Iowa,  531.  The  statute 
in  regard  to  signing  the  record  is  directory,  and  a 
failure  to  sign  does  not  vitiate  the  judgment.  Vanfleet 
V.  Phillips,  11  Iowa,  560;  Childs  v.  McChesney,  20  Iowa, 
434;  Traer  v.  Whitman,  56  Iowa,  445. 

It  follows  that  the  judgment  in  question  was  valid 
until  set  aside  by  the  district  court.  Mrs.  Phelan,  in 
attacking  it,  not  only  objected  to  its  approval,  but 
asked  that  it  be  vacated  on  the  ground  that  it  was 
fraudulently  rendered  to  her  prejudice.  To  grant  the 
relief  she  demanded,  it  was  necessary  for  the  court,  in 
effect;  to  find  and  adjudge  that  she  had  a  subsisting 
interest  in  the  property  specified  in  her  motion,  or  a 
right  to  have  it,  or  some  portion  of  it,  appropriated  for 
her  benefit ;  that  the  judgment  would  or  might  injuri- 
ously affect  such  interest  or  right,  or  some  other  right ; 
and  that  it  was  rendered  fraudulently  or  upon  an  insuf- 
ficient showing.  Such  an  adjudication  would  neces- 
sarily be  final  as  to  the  rights  involved,  and  a 
'* judgment,'^  within  the  meaning  of  the  law.  Code, 
sec.  2849 ;  Smith  v.  Shawhan,  37  Iowa,  534. 

Had  Mrs.  Phelan  sought  to  intervene  in  the  case 
before  judgment  was  rendered,  she  could  have  done  so^ 
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if  at  all,  only  by  petition.  Code,  sees.  2683-2685. 
The  relief  she  demanded  was  equitable,  and,  if  allow- 
able, could  only  be  granted  on  petition,  after  opportu- 
nity to  the  parties  adversely  interested  to  file  pleadings 
and  make  defense,  as  in  an  equitable  action.  '^A 
motion  is  a  written  application  for  an  order.''  Code, 
sec.  2911.  It  does  not  ordinarily  seek  a  final  adjudica- 
tion of  a  controverted  matter.  We  have  said  that  the 
paper  filed  by  Mrs.  Phelan  was  in  form  and  matter 
more  like  a  petition  than  it  was  like  a  motion,  but  that 
fact  cannot  aid  her  on  this  appeal,  for  the  reason  that 
the  paper  was  treated  and  heard  as  a  motion  against  the 
objections  of  the  appellant,  although  the  relief  granted 
was  in  the  form  of  a  judgment.  The  appeUant  was 
denied  the  right  of  trying  the  case  in  the  manner  pro- 
vided by  law,  and  of  that  he  justly  complains. 

II.  The  appellee  insists  that  the  statement  on 
which  the  judgment  by  confession  was  founded  was 
2.  coKPBJMioN  of  ^^^  sufficiently  specific  to  authorize  the 
lu^eD^^yof  entry  of  judgment.  If  that  be  true,  the 
Btatoment.  judgment  from  which  this  appeal  is  taken 
should  be  affirmed,  for  it  was  within  the  power  of  the 
court  to  disapprove  the  judgment  on  its  own  motion, 
and  the  fact  that  it  did  so  at  the  request  of  a  stranger 
to  the  record  would  not  vitiate  its  action.  But 
we  think  the  claim  of  the  appellee  is  not  well 
founded,  except  as  to  the  attorney's  fee.  The  state- 
ment for  judgment  recites  that  Michael  Phelan  is  justly 
indebted  to  Dullard  in  the  sum  of  twenty-three  hun- 
dred and  sixty-five  dollars  and  eighty-seven  cents,  and 
that  the  indebtedness  arose  as  follows:  '^The  plaintiff 
having  signed  as  security  for  the  defendant  for  more 
than  two  thousand  dollars,  and  the  defendant  after- 
wards becoming  unable  to  pay,  the  said  Dullard,  plain- 
tiff; assumed  and  agi'eed  to  pay,  for  and  in  behalf  of 
defendant,  the  sum  of  twenty-three  hundred  and  sixty- 
five    doUars  and  eighty-seven  cents;  whereupon  the 
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defendant  executed  his  certain  promissory  note  in  favor 
of  plaintiff,  and  delivered  the  same  to  him,  in  the  sum 
of  twenty-three  hundred  and  sixty-five  dollars  and 
eighty-seven  celits.  »  ♦  ♦  Affiant  says  the  sum  of 
twenty-three  hundred  and  sixty-five  dollars  and  eighty- 
seven  cents,  including  interest,  is  now  justly  due  on  said 
note.'^  The  note  is  dated  March  23,  1889,  is  attached 
to  the  statement,  and  is  properly  identified.  We  think 
this  states  concisely  the  facts  out  of  which  the  indebt- 
edness arose,  within  the  meaning  of  section  2896  of  the 
dode.  Kendig  v.  Marble^  58  Iowa,  530;  Miller  v. 
Clarke,  37  Iowa,  328;  Daniels  v.  Claflin,  15  Iowa,  153; 
Flxvmmerv.  Douglas ,  14  Iowa,  70;  Vanfleet  v.  Phillips^ 
11  Iowa,  559. 

The  agreement  of  Dullard  to  assume  and  pay  the 
indebtedness  for  which  he  had  been  surety  was  on  its 
face  a  sufficient  consideration  for  the  note  upon  which 
the  confession  was  founded.  It  is  true  the  creditors 
might  elect  to  proceed  against  Phelan;  and  collect  their 
claims  of  him ;  but  that  fact  would  not  release  Dullard 
from  his  obligation.  If  he  failed  to  perform  it,  Phelan 
would  have  a  claim  against  him  for  his  failure. 

But  we  think  the  allowance  of  an  attorney's  fee 
was  unauthorized.     The  note  provides  for  the  payment 

3^ :  ftttor-       ^^  a  ' 'reasonable  attorney's  fee  if  sued.'^ 

ney'sfee.        rpj^^  statement  coufcsscd  that  the  amount 

of  the  note  was  due  * 'together  with  attorney's  fees  as 
provided  in  said  note."  The  words  ''suit"  and 
"action,"  as  applied  to  legal  proceedings,  are  synony- 
mous terms.  2  Bouvier's  Law  Dictionary,  tit.  ^'Suit;" 
Webster's  Dictionary.  The  filing  of  a  statement  for 
and  the  entering  of  judgment  is  not  an  action  or  suit, 
within  the  meaning  of  the  law.  A  judgment  by  con- 
fession is  one  entered  without  action.  Code,  sec.  2894. 
Therefore,  by  the  terms  of  the  note,  no  attorney's  fee 
was  due.  No  doubt  the  clerk,  in  entering  judgment 
for  such  a  fee,  supposed  he  was  authorized  to  do  so  by 
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chapter  185,  Acts  of  the  Eighteenth  General  Assembly. 
The  title  of  the  act  shows  that  it  relates  to  the  taxation 
of  attorney's  fees  in  suits  on  written  contracts  in  certain 
cases.  Section  1  limits  the  amount  of  attorney's  fees 
"in  any  action  upon  a  written  contract  for  the  payment 
of  money/'  made  after  the  taking  eflEect  of  the  act. 
Section  2  provides  that  no  fee  shall  be  allowed,  ''if  suit 
has  not  been  commenced  or  expense  incurred."  The 
act  does  not  authorize  the  taxation  of  an  attorney's  fee 
when  a  judgment  is  rendered  by  confession,  and  when, 
as  in  this  case,  there  is  no  showing  that  expense  has 
been  incurred.  The  clause  in  the  statement  in  relation 
to  an  attorney's  fee  did  not  vitiate  the  confession,  for 
the  reason  that  it  referred  to  the  provision  in  the  note 
in  regard  to  an  attorney's  fee,  and  according  to  that 
none  was  due.  The  clerk  should  have  treated  that  part 
of  the  statement  as  surplusage,  and  entered  judgment 
for  the  amount  of  the  note  and  costs.  If  no  question 
had  been  raised  as  to  the  validity  of  the  judgment,  the 
court  should  have  amended  it  by  striking  therefrom  the 
allowance  of  an  attorney's  fee,  and  it  should  then  have 
been  approved  and  signed.  Code,  sees.  177,  178.  But 
the  court  evidently  acted  upon  the  claims  made  by  the 
appellee,  and  set  the  entire  judgment  aside. 

What  we  have  said  is  without  prejudice  to  any 
right  Mrs.  Phelan  may  have  to  attack  the  judgment 
against  her  husband  in  a  proper  manner.  Whether 
she  may  do  so  by  petition  is  a  question  not  presented  to 
us,  and  is  not  determined.  The  appellant  insists  that 
she  cannot  obtain  the  relief  she  demands  by  motion. 
The  appellee  has  not  in  any  manner  discussed  the  ques- 
tion as  to  her  right  to  attack  the  judgment  by  motion 
or  otherwise.  For  the  reasons  indicated  the  judgment 
of  the  district  court  is  bevebsed. 
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Samuel    Dalton,   Appellee,   v.  L.   E.   Webb  et  al.y 

Appellants. 

Homestead:  sale:  investment  of  proceeds  in  another  state: 
EXEMPTION.  Where  the  proceeds  from  a  sale  of  a  homestead  in  this 
state  is  invested  in  the  purchase  of  a  homestead  in  another  state  they 
no  longer  possess  the  homestead  character,  so  far  as  the  laws  of  this 
state  are  concerned,  and  in  the  event  of  a  resale  of  such  homestead 
in  the  foreign  state,  and  the  reinvestment  of  the  proceeds  in  a 
homestead  in  this  state  the  latter  will  be  liable  for  debts  antedating 
the  last  investment. 

Appeal  from  Fremont  District  Court. — Hon.  N.  W. 

Macy,  Judge. 

Friday,  Ootober  16,  1891. 

^  Action  to  enjoin  the  defendants  from  the  sale,  on 
execution,  of  certain  premises,  on  the  ground  that  they 
constituted  the  homestead  of  the  plaintiflE.  There  was 
a  decree  for  the  plaintiff,  from  which  the  defendants 
appeal. — Reversed. 

Geo.  E.  Draper,  for  appellants? 

H.  C.  Watkins,  for  appellee. 

Granger,  J. — Prior  to  May,  1885,  the  plaintiff 
was  owing  the  defendant  Webb,  which  claim  has  since 
May,  1885,  been  placed  in  judgment,  aggregating  some 
five  hundred  and  seventy-six  dollars  and  fifteen  cents. 
Prior  to  May,  1885,  the  plaintiff  was  the  owner  of  four 
hundred  and  fifty-four  acres  of  land  in  and  about  the 
town  of  Tabor,  Iowa.  In  May,  1885,  the  plaintiff  sold 
the  entire  tract  to  C.  F.  Lawrence  for  fifteen  thousand 
dollars,  which  amount  was  exhausted  by  the  payment 
of  incumbrances  on  the  land,  and  an  indebtedness  of 
the  plaintiff  to   Lawrence.    A    very  much    disputed 
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question  in  the  case,  and  one  of  grave  doubt  under  the 
evidence,  is  whether  or  not  it  was  then  agreed,  as  a  part 
of  the  consideration  for  the  land,  that  the  plaintiflE 
should  continue  to  occupy  his  home  on  the  land  during 
his  life,  he  then  being  a  man  some  sixty-nine  or  seventy 
years  of  age.  It  is  a  fact  that  he  continued  to  reside 
on  the  land,  or  a  part  of  it,  for  two  years  after  the  sale, 
when  a  son  of  C.  F.  Lawrence,  to  whom  part  of  the 
land  l^ad  been  deeded,  paid  to  the  plaintiflE  twenty-five 
hundred  dollars  to  vacate  the  premises.  Of  this 
twenty-five  hundred  dollars  one  thousand  dollars  were 
paid  on  an  indebtedness  of  the  plaintiflEs  to  one 
Wadham,  and  of  the  remainder  about  seven  hundred 
dollars  were  invested  in  what  the  plaintiflE  now  claims 
as  his  homestead, — one-half  being  paid  on  the  purchase 
price,  and  the  other  half  on  improvements.  The 
remaining  eight  hundred  doUars  were  by  the  plaintiff 
invested  in  an  attempt  to  provide  him  a  homestead  in 
Nebraska,  under  the  general  homestead  law,  the  money 
being  used  in  buildings  and  other  improvements  on  the 
land.  Afterwards  the  homestead  claim  in  Nebraska 
was  sold  for  thirteen  hundred  and  fltfty  dollars,  and 
this  amount  was  paid  towards  the  present  homestead 
of  the  plaintiff.  The  present  homestead  was  purchased 
of  one  Goodell,  the  purchase  price  being  twenty-one 
hundred  and  fifty  dollars,  the  plaintiff  assuming  a 
mortgage  thereon  of  eight  hundred  dollars.  The 
plaintiff's  statement  in  evidence  is:  ^^ For  the  property 
I  now  claim  as  a  homestead  I  paid  Mr.  Goodell  about 
twenty-one  hundred  and  fifty  dollars.  I  took  it 
subject  to  a  mortgage  of  eight  hundred  dollars,  paid 
three  hundred  and  fifty  dollars  of  the  homestead  money 
on  it,  and  the  balance  was  paid  from  money  coming 
from  Nebraska  land.'' 

For  the  purposes  of  the  case  we  will  assume  that 
the  fifteen  hundred  doUars  the  plaintiff  received  from 
Lawrence  in  1887  to  vacate    the    premises    are    the 
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proceeds  of  a  homestead  interest,  without  saying  that 
such  would  be  our  finding  upon  a  consideration  of  the 
evidence.  The  defendant  Webb  has,  by  an  execu- 
tion issued  on  his  judgment,  levied  on  the  present 
homestead,  and  this  action  is  to  determine  the  liability 
of  th^  homestead  therefor.  The  district  court  decreed 
the  homestead  exempt.  In  doing  so,  we  think  it  erred. 
No  more  than  three  hundred  and  fifty  dollars  of  the 
purchase  price  of  a  homestead  representing  a  value  of 
about  twenty-five  hundred  dollars  can  be  said  to  be  the 
proceeds  of  the  former  homestead,  unless  we  hold  that 
the  thirteen  hundred  and  fifty  dollars  for  the  Nebraska 
land  were,  when  invested  in  this  homestead,  the 
proceeds  of  the  former  homestead,  and  to  be  protected 
as  such.  To  so  hold  is  to  overrule  the  case  of  Bogers  v. 
RuisoTy  60  Iowa,  355.  That  case,  in  its  purpose,  is  an 
exact  parallel  to  this,  and  the  principle  there  announced 
is  conclusive  of  the  question  we  are  considering.  In 
that  case  the  proceeds  of  an  Iowa  homestead  were  taken 
to  Missouri  and  invested  in  a  homestead  there.  After- 
wards the  Missouri  homestead  was  sold,  and  another 
homestead  purchased  in  Iowa.  It  was  sought  to  be 
subje3ted  to  the  payment  of  a  debt  from  which  the 
former  Iowa  homestead  was  exempt.  .  In  deciding  the 
case  the 'following  language^is  used:  ''What,  then, 
was  the  character  impressed  on  the  proceeds  of  the 
Iowa  homestead  when  taken  to  Missouri  for  reinvest- 
ment? The  laws  of  Iowa  ceased  to  operate  upon  it,  and 
to  affect  its  character,  as  soon  as  it  was  invested  in 
real  estate  in  the  state  of  Missouri.  It  was  not  the 
proceeds  of  the  sale  of  a  homestead  under  the  laws  of 
Missouri,  for  those  laws  can  apply  only  to  a  homestead 
held  under  the  laws  of  that  state.  It  follows  that  the 
fund  arising  from'the  sale  of  the  Iowa  homestead,  upon 
being  carried  into  Missouri,  lost  the  distinctive  charac- 
ter of  being  the  proceeds  of  a  sale  of  a  homestead. '^ 
The  case  holds  that  the  new  homestead  in  Iowa  is  not 
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exempt.  The  three  hundred  and  fifty  dollars  of  the 
proceeds  of  the  former  homestead  invested  in  the 
purchase  price  of  this  could  not  change  the  rule.  The 
homestead  laws  receive  and  are  entitled  to  liberal  inter- 
pretation, but  it  should  only  be  done  within  the  spirit 
of  the  legislative  purpose.  At  best  but  eight  hundred 
dollars  of  the  thirteen  hundred  and  fifty  dollars  from 
the  Nebraska  land  were  ever  the  proceeds  of  a 
homestead,  and  under  the  rule  announced  that  part 
lost  its  character  as  homestead  property,  and  is  no 
longer  entitled  to  exemption.  Some  importance  is 
attached  to  the  fact  that  the  wife  of  the  plaintiff  did 
not  go  to  Nebraska  with  her  husband,  nor  consent  to 
the  use  of  the  money  there.  -  It  is  true  that  she  did  not 
desire  to  go,  and  that  the  plaintiff,  because  of  her 
health,  did  not  think  she  should,  but  the  record  does 
not  show  that  she  ever  had  or  made  any  objection  to 
the  investment  of  the  money  there ;  nor  does  it  appear 
that  before  the  investment  in  Nebraska  there  was  any 
purpose  to  invest  it  in  the  Iowa  homestead. 

We  think  there  should  be  a  decree  dismissing 
plaintiff's  petition,  and  the  cause  is  remanded  for  that 
purpose.     Reveksed. 


S.  H.  BoLiNG,  Appellee,  v.  Caleb  Cla^k  et  al.y 

Appellants. 
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1.  Homestead:  conveyance  by  husband;  adverse  possession: 
QUIETING  TITLE.  Ten  years  of  continuous,  open,  notorious  and 
adverse  possession  of  real  estate  under  a  claim  of  right  based  upon  a 
contract  for  a  deed  to  a  part  of  a  homestead,  executed  bj  the  husband 
alone,  is  sufficient  to  entitle  the  holder  to  maintain  an  action  to  quiet 
his  title  as  against  the  homestead  interests  of  the  wife 
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2.     :  :  :  dowzb.    Bat  the  wife's  inchoate  right  of 

dower  in  nieh  inropertj  is  sot  in  anj  mann^  affeeted  b j  adverse  pos- 
session. 

Appeal  from   Madison   District    Court. — ^Hon.   J.   H. 

Hendebson,  Judge. 

Fbiday,  October  16, 1891. 

This  is  an  action  in  equity  to  quiet  the  title  in 
the  plaintiff  to  five  acres  of  land.  There  was  a  decree 
for  the  plaintiff,  and  the  defendant  Buth  Clark  appeals. 
Modified  and  affirmed. 

John  Leonard  &  Son^  for  appellants. 

Dabney  &  Guihery  for  appellee. 

RoTHBOCK,  J. — ^I.  The  cause  was  submitted  to  the 
court  upon  an  agreed  statement  of  facts,  which  are  in 
2.  hombstbad:  substaucc  as  follows:  The  defendants 
hSbSSf*^^  were  married  in  1851,  and  have  since  that 
mmU)^:  ^^  time  lived  together  as  husband  and  wife. 
**  *  *  *'  At  about  1855  they  took  up  their  residence 
upon  a  tract  of  land  consisting  of  twenty-five  acres. 
The  title  was  taken  in  the  name  of  said  Caleb  Clark, 
and  the  said  land  or  part  thereof  is  still  used  and  occu- 
pied by  them  as  a  homestead.  They  have  all  these  years 
lived  in  the  same  house  and  in  the  same  place  on  the 
land.  Afterwards  they  sold  and  conveyed  twelve  acres 
off  the  north  end  of  said  tract.  They  are  now  in 
the  possession  of  eight  acres  of  the  land,  and  the 
controversy  in  this  action  is  whether  the  homestead 
right  and  inchoate  dower  right  of  the  wife  stiU  remains 
in  the  five  acres  not  now  in  their  possession.  The  facts 
as  to  the  five  acres  are  that,  in  the  year  1856  or  there- 
abouts, the  said  Caleb  Clark  sold  and  entered  into  a 
contract  to  convey  said  five-acre  tract  to  one  Philbrick 
for  the  sum  of  one  hundred  and  twenty-five  dollars, 
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one-half  of  which  sum  was  paid.  The  other  half  of  the 
consideration  was  not  paid,  and  no  deed  of  conveyance 
was  ever  made  by  Clark  to  Philbrick.  In  the  year  1856, 
Philbrick  conveyed  the  land  by  deed  to  one  Ehodes. 
On  the  twenty-fifth  day  of  June,  1869,  Rhodes  conveyed 
the  land  by  deed  to  one  Hunger.  In  the  year  1872, 
Hunger,  under  claim  of  right,  took  actual  possession  of 
said  five  acres.  In  1873,  Hunger  conveyed  the  land  to 
H.  E.  Bedford,  and  in  1889  Bedford  conveyed  to  the 
plaintiff.  '^ 

The  plaintiff  and  his  grantors  have  paid  the  taxes 
on  the  land  in  controversy  since  the  year  1865,  and  they 
have  been  in  the  actual  possession  thereof  under  claim  || 

of  right  since  the  year  1872.     This  action  was  com-  I 

menced  on  the  twenty-seventh  day  of  November,  1889.  % 

The  said  Caleb  Clark  made  no  defense  to  the  action.  | 

£uth  Clark  answered,  setting  up  her  home&tead  and  gi 

inchoate  right  to  dower  in  the  land.     The  homestead  -'-^ 

right  is  based  upon  the  claim  that  she  has  never  been  \| 

divested  of  said  right  by  a  conveyance  which  she  and  '  .^ 

her  husband  concurred  in  and  signed  the  same  joint  ^ 

instrument  ate  required  by  section  1990  of  the  Code.  ^ 

The  plaintiff  claims  that,  as  he,  and  those  under  whom  -^ 

he  claims,  have  been  in  the  continuous,  open,  notori-  '; 

ous  and  adverse  possession  of  said  land  under  claim  of  g 

right  since  the  year  1872,  such  possession  has  ripened  ' 

into  a  perfect  title,  which  he  can  assert  and  maintain 
against  all  the  world.     We  have  held  that  such  a  title  ^ 

creates  not  only  a  defensive  right,  but  that  it  is  an  i 

aflSrmative  right,  which  may  be  asserted  and  maintained 
in  an  action  to  quiet  title.  Cramer  v.  CloWy  81  Iowa, 
255.  Some  question  is  made  by  counsel  for  the  appel- 
lant as  to  whether  the  possession  of  the  plaintiff  and 
his  grantors  was  adverse.  We  think  this  is  conceded 
by  the  agreed  statement  of  facts  and  the  pleadings  in 
the  case.  The  possession  was  exclusive,  open  and 
notorious  and  continuous  under  claim  of  right,  and  the 
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claim  of  right  can  have  reference  to  no  other  claim  than 
that  founded  upon  the  deeds  of  conveyance  of  the 
several  parties.  When  the  possession  was  taken  by 
Munger,  and  at  any  time  thereafter  for  the  period  of 
ten  years,  aa  fixed  by  section  2529  of  the  Code,  tbe 
defendant  Ruth  Clark  could  have  maintained  an  action 
to  recover  the  possession  of  the  five  acres  in  controversy. 
Under  the  statutes  of  this  state,  the  fact  that  she  was  a 
married  woman  did  not  preclude  her  from  maintaining 
such  an  action.  If  we  were  to  feo  hold,  it  would  be 
within  the  power  of  the  husband  to  practically  deprive 
the  wife  of  the  occupancy  of  at  least  part  of  the  home- 
stead. In  Adams  v.  Beale,  19  Iowa,  61,  it  is  said:  ^^The 
right  of  the  wife  to  the  homestead  of  the  husband  and 
her  interest  in  it  are  permanent,  fixed  and  substantial. 
They  are  not  merely  possible,  remote  or  contingent. 
Her  rights  and  interests  are  in  possession  and  enjoy- 
ment, and  not  merely  in  expectancy  or  dependent.^' 
She  has  the  undoubted  right  to  maintain  an  action  to 
preserve  her  homestead,  or  any  part  thereof.  Having 
this  right,  is  there  any  good  reason  why  she  should  not 
commence  her  action  within  the  ten  years  fixed  by  the 
statute?  We  can  discover  none.  And  she  has  no 
more  right  to  interpose  a  defense  against  a  title  by 
adverse  possession  than  she  has  to  maintain  an  action. 
There  is  nothing  in  all  the  law  we  have  upon  home- 
steads which  in  any  sense  limits  the  operation  of  the 
statute  of  limitations. 

II.     The  decree  quieted  the  title  in  the  plaintiff, 
and  no  mention  is  made  therein  of  the  inchoate  or 

2, . ; .  prospective  right  of  dower  of  Ruth  Clark 

dower.  jj^  ^j^^  land.     As  she  has  never  joined  in 

any  conveyance,  and  her  right  to  assert  dower  depends 
upon  her  surviving  her  husband,  and  is  not  in  any 
manner  affected  by  adverse  possession,  the  decree 
should  have  excepted  her  inchoate  right  of  dower  from 
its  operation.     Counsel  for  the  appellee  do  not  argue 
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this  question,  and  we  assume  that  they  concede  that 
the  decree  should  be  modified  in  this  respect,  and  it 
will  be  so  modified.    Modified  and  affirmed. 


8S    4» 
100    4M 


Daniel     McCarthy,     Appellee,    v.    Chicago,    Rock 
Island  &  Pacific  Railway  Company, 

Appellant. 

Master  and  Servant:  keoligekoe:  pebsonal  ikjtibt:  evidence: 
YEBDiGT.  The  plaintiff  was  a  bridge  builder  in  the  employ  of  the 
defendant,  and  at  the  time  of  receiving  his  injuries  was  engaged  in 
assisting  in  the  removal  of  a  heavy  timber,  known  as  a  chord,  from  a 
trass  bridge  to  the  ground  by  [the  aid  of  a  pile  driver  and  flat  oar. 
As  the  chord  was  raised  from  the  bridge,  the  north  end  resting  on  the 
flat  ear,  while  the  south  end  extended  beyond  the  rear  of  the  oar,  and 
several  feet  higher  than  the  north  end,  it  swung  against  the  leads  of 
the  pile  driver,  and  became  fast.  While  attempting  to  shove  the 
chord  from  the  frame  the  plaintiff's  leg  was  struck  by  the  chord,  and 
broken.  Upon  the  trial  the  plaintiff  testified,  that  the  exhaust  of  the 
engine  was  running  at  this  time,  and  that  when  running  ''  everything 
worked  by  signs;"  that  he  was  standing  at  the  south  end  of  the  ear 
to  keep  out  of  the  way  of  the  chord  until  he  got  orders,  when  the 
foreman  motioned  to  him,  and  shook  his  head  at  him  as  if  he  were 
standing  there  too  long,  but  he  could  not  hear  what  he  said ;  that  the 
foreman  motioned  to  him  to  go  across  there  (the  witness  illustrating 
with  a  forward  movement  with  the  hands),  and  that  he  went  over  and 
took  hold  of  the  chord,  when  there  was  a  slack  on  the  leads,  and  he 
was  struck  by  the  chord ;  that  when  the  foreman  made  said  signal  to 
the  plaintiff  he  was  standing  between  the  men  holding  the  leads  and 
the  car  on  the  track.  The  plaintiff  further  testified,  "  I  did  not  know 
what  he  (the  foreman)  motioned  at  me  for,  but  I  went  ahead  there." 
The  jury  found  specially  that  the  foreman  ordered  the  plaintiff  by 
motion  and  gesture  to  go  over  to  the  east  side  of  the  car,  and  push  the 
end  of  the  chord  resting  on  the  car  off  onto  the  ground,  and  returned 
a  general  verdict  in  favor  of  the  plaintiff.  Meld,  that  the  special 
findings  were  not  supported  by  the  evidence,  and  that  under  the  alle- 
gations of  the  petition  charging  the  defendant  with  negligence  in  that 
the  foreman  directed  the  above  action  of  the  defendant  by  motions 
and  gestures,  the  evidence  did  not  warrant  the  conclusion  of  negli- 
gence against  the  company  in  ordering  the  plaintiff  to  the  place  where 
he  was  injured. 
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Appeal  from  Cass  District  Vourt. — Hon.  H.  E.  Deemer, 

Juflge. 

Saturday,  October  17,  1891. 

Action  for  personal  injuries.  There  was  a  verdict 
and  judgment  for  the  plaintiflE,  from  which  the  defend- 
ant appeals. — Reversed. 

T.  S.  Wright,  Cummins  dt  Wright  and  iJ.  (?. 
Phelps  J  for  appellant. 

James  J.  Dolan  and  Willard  S  Willard,  for 
appellee. 

Granger,  J. — The  plaintiff  was  a  bridge  builder 
and  employe  of  the  defendant  company.  In  August, 
1887,  he  was  engaged  in  his  capacity  as  bridge  builder, 
on  and  about  a  pile  driver  used  by  the  defendant  com- 
pany in  the  construction  and  repair  of  railway  bridges. 
The  pile  driver  for  use  was  placed  on  a  flat  car,  and 
by  that  means  moved  as  the  necessities  for  its  use 
required.  The  pile  driver  was  operated  by  a  stationary 
engine  on  the  same  car.  The  plaintiff's  duties  were 
^ '  to  work  upon  the  bridges ;  assist  in  putting  on  and 
taking  off  such  timbers  as  were  used  on  the  cars,  as 
they  were  being  hauled  from  place  to  place  on  the 
car;  and  to  work  on  and  about  the  car  when  in  motion, 
and  when  standing  still ;  to  assist  in  attending  to  the 
pile  driver  and  the  brake  on  the  car,  which  had  to 
be  tightened  and  loosened  as  the  car  was  moved  or 
stopped. '^  About  the  twenty-eighth  day  of  August, 
1887,  the  car  and  pile  driver  were  being  used  in  the 
repair  of  a  bridge  on  the  defendant's  road,  and  the  car 
with  the  pile  driver  having  been  placed  in  proper  posi- 
tion on  the  track  by  a  locomotive  engine,  the  pile  driver 
and  stationary  engine  were  used  to  raise,  from  a  truss 
bridge  which  was  being  moved,  a  heavy  timber  known 
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as  a  '^ chord /^  and  to  lower  it  to  the  ground;  the  chord, 
when  loosened  from  the  bridge,  being  pendent  from 
the  pile  driver  by  a  ^^ pile-line.''  As  an  aid  or  means 
of  governing  its  course,  there  was  attached  to  it  a  hand- 
line,  by  which  others  than  the  plaintiff  aided  in  the 
work.  The  foreman  of  the  work  was  one  Elgenfritz. 
As  the  chord  was  raised  from  the  bridge,  the  north  end 
rested  on  the  floor  of  the  car,  while  the  south  end 
extended  beyond  the  rear  of  the  car,  and  was  several 
feet  higher  than  the  north  end.  In  this  position  it 
swung  against  the  leads  of  the  pUe  driver,  and,  it  is 
said,  catching  a  bolt,  became  fast.  The  men  with  the 
hand-line  thus  held  the  chord  against  the  leads,  and 
the  car  was  movedT  forward  to  the  place  where  the 
chord  was  to  be  lowered  to  the  ground.  At  this  time 
the  chord  was  on  the  east,  and  the  plaintiff  on  the 
west,  side  of  the  car.  The  plaintiff  went  to  the  east 
side,  and,  in  an  attempt  to  shove  the  chord  from  the 
frame,  his  leg  was  struck  by  the  chord,  and  broken. 
This  injury  is  charged  as  the  neglect  of  the  defendant 
in  the  following  language;  ^'That,  notwithstanding 
the  dangerous  position  of  said  chord,  •  *  *  said 
foreman  carelessly  and  negligently  directed,  by  motions 
and  gestures,  plaintiff  to  pass  over  from  the  west  side 
of  the  car  to  the  east  side,  and  to  push  the  end  of  the 
chord  resting  on  the  car  off  onto  the  ground,  which 
direction  plaintiff  immediately  undertook  to  perform, 
and  passed  over  to  the  east  side  of  said  car,  and  took 
hold  of  said  chord,  and  attempted  to  push  the  same  off 
the  car;  that  at  or  about  the  same  time  said  foreman, 
knowing,  or  in  duty  bound  to  know,  that  plaintiff  was 
near  the  north  end  of  said  chord,  and  in  a  place  of 
danger  should  said  chord  be  loosened,  carelessly  and 
negligently  ordered  the  men  holding  the  hand-line  to 
swing  with  the  same  to  the  east  and  to  pull ;  that  said 
men,  in  obedience  to  said  order,  carelessly  and  negli- 
gently passed  forward,  and  to  the  east,  with  said  hand-  j 
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line,     *    *    *    and  there  carelessly  and  negligently 
pulled  said  chord  loose. '^ 

The  jury  returned  fourteen  special  findings,  among 
which  are  the  following,  as  to  the  negligent  acts  of 
Elgenfritz:  ^^ Ninth.  Do  you  find  that  Elgenfritz  gave 
an  order,  by  motion  and  gesture,  to  plaintiff,  to  pass 
over  from  the  west  side  of  the  car  to  the  east  side,  and 
to  push  the  end  of  the  chord  resting  on  the  car  oflE  onto 
the  ground?    A.    Yes. 

^^  Tenth.  Do  you  find  that  Elgenfritz  gave  an  order 
intentionally  to  plaintiflE,  by  motions  and  gestures,  to 
pass  over  from  the  west  side  of  the  car  to  the  east  side, 
and  to  push  the  end  of  the  chord  resting  on  the  car  off 
on  the  ground!    A.    Yes. 

*  ^Eleventh.  Do  you  find  that  Elgenfritz  intention- 
ally gave  to  the  plaintiff  an  order,  by  motion  and  gest- 
ure, to  go  from  the  west  side  of  the  car  to  the  east  side, 
and  push  the  end  of  the  chord  resting  on  the  car  off 
onto  the  ground,  by  standing  or  stepping  in  front  of 
the  end  of  the  stick  or  chord?    A.    Yes.'^ 

It  is  urged  that  these  findings  and  the  verdict  have 
no  support  in  the  evidence,  and  we  think  the  position 
is  correctly  taken.  The  following  from  the  plaintiff  is 
the  testimony,  as  quoted  by  appellee,  for  their  support : 
^'Mr.  Elgenfritz  stood  between  me  and  those  men  [the 
men  who  held  the  hand-line],  and,  the  engine  being 
exhaust,  used  to  work  by  signs ;  and  he  motioned  me 
to  go  across  there  [here  witness  illustrates  with  a  for- 
ward movement  with  his  hands]  ;  and  I  stood  right  here 
at  the  end  of  the  car.  I  went  over  and  took  hold  of  the 
stick  of  timber,  caught  hold  of  it,  and  then  there  waa 
a  slack,  and  shoved  me  right  against  there.  ^^  '^When 
Elgenfritz  made  this  signal  to  me,  he  stood  between 
the  men  and  the  car  on  the  track.  There  was  nothing 
to  prevent  his  seeing  me.  When  I  was  standing  there, 
on  the  west  side  of  the  leads,  Elgenfritz  had  just  turned 
around,  and  made  a  motion  at  me,  and  shook  his  head 
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at  me.  He  is  a  quick  man  in  making  motions,  and  he 
gets  excited,  and  he  swore,  and  said  something,  I  could 
not  say  what,  but  he  motioned  at  me  to  move  over.  I 
was  standing  west  of  the  leads,  at  the  south  end  of  the 
car,  close  to  the  leads,  with  my  hands  on  the  leads  or 
the  rod  that  stood  behind  them.  I  was  standing  there 
1;o  keep  out  of  the  way  of  the  chord  until  I  got  orders. 
Elgenf ritz  motioned  at  me  and  shook  his  head,  as  if 
he  said  something.  I  could  not  say  what  he  said.  I 
understand  he  was  swearing.  He  motioned,  and  shook 
his  head,  as  if  I  was  standing  there  too  long.  He  said 
something,  but  I  could  not  catch  it.  I  could  hear  his 
voice,  but  if  I  am  not  mistaken  the  exhaust  of  the 
engine  was  running  at  the  time ;  and  when  it  was  run- 
ning, everything  went  by  motions.  I  went  over  to  the 
north  end  [of  the  car],  because  the  motion  gave  me 
orders  to  shove  it  oiBE  from  the  frame.  It  was  kind  of 
caught,  I  suppose.  It  stood  up  there,  and  he  motioned 
for  me  to  go  over.  I  did  not  know  what  he  motioned 
at  me  for,  but  I  went  ahead  there.  I  was  always  ready 
to  do  what  I  was  ordered  to  do.'' 

Nothing  that  we  find  in  the  evidence  adds  to  the 
foregoing  to  show  that  the  foreman  ordered  the  plain- 
tiff to  the  place  where  he  was  injured.  Although  the 
plaintiff  says  that  he  was  by  the  motions  ordered  to  go 
where  he  did  to  shove  off  the  chord,  it  is  manifest  from 
his  statements  that  he  only  supposed  the  foreman  so 
intended.  He  also  says,  in  terms,  that  he  did  not  know 
what  the  foreman  motioned  at  him  for.  The  most 
that  can  be  said,  from  the  evidence,  is  that  the  fore- 
man made  motions  that  he  did  not  understand;  and, 
upon  his  judgment  of  what  was  meant,  he  went  to  the 
place  where  he  was  injured.  The  findings  of  such  fact 
cannot  warrant  the  conclusion  of  negligence  against 
the  company  in  ordering  him  to  the  place  where  he  was 
injured.  Under  the  allegations,  he  must  have  been 
ordered  to  the  place;  not  motions  made,  from  which 


-^ 
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he  merely  understood  such  an  order,  for  no  such  negli- 
gence is  charged,  and  the  specific  acts  of  negligence 
relied  upon  are  alleged.  Elgenfritz  testifies  that  he 
made  no  motions  whatever  to  the  plaintiflE,  and  did  not 
see  him,  and  the  other  persons  observing  the  situation 
saw  no  such  motions ;  all  of  which  strengthens  the  appel- 
lant's view  of  the  case.  But,  as  to  matters  of  conflict, 
we  adhere  to  the  rule  that  they  must  be  considered  in 
support  of  the  verdict,  and  we  base  our  conclusions 
on  the  fact  of  the  absence  of  evidence  from  which  the 
jury  could  properly  find  that  such  an  order  was  made. 
A  motion  designed  for  one  purpose,  and  misunderstood, 
mistakenly,  for  another,  would  not  be  an  order  for  the 
latterpurpose. 

It  is  urged  that  it  was  negligence  for  Elgenfritz- 
to  order  the  men  with  the  hand-line  to  pull  the  chord 
loose  from  the  leads  while  the  plaintiff  was  at  the  north 
end  of  it,  even  though  he  did  not  order  him  there.. 
But  evidence  is  equally  wanting  to  support  a  conclu- 
sion that  Elgenfritz  knew  that  the  plaintiff  was  there. 
His  (Elgenfritz)  testimony  is,  that  he  did  not  know 
that  he  was  there  when  such  order  was  given,  and  there 
is  no  testimony  to  show  that  he  did.  The  plaintiff  tes- 
tifies that  Elgenfritz  motioned  to  him  while  he  was  on 
the  west  side  of  the  car ;  but,  as  we  hold,  there  is  no 
evidence  from  which  it  could  be  found  that  he  ordered 
him  to  the  place  of  injury.  It  cannot  be  said  from  the 
fact  of  the  motions  being  made,  that  he  was  seen  by 
Elgenfritz  at  that  place.  No  additional  evidence  ia 
cited  by  the  appellee  to  sustain  this  point,  and  we  dis- 
cover none. 

It  is,  however,  urged  that  it  was  Elgenfritz's  "busi- 
ness to  know''  if  any  person  was  in  the  way  of  the 
moving  timber,  and  counsel  cites  the  rule  as  to  persons 
shoveling  ice  and  snow  from  the  top  of  a  building  to 
a  sidewalk.  We  think  that,  before  the  case  can  be 
likened  to  that  of  shoveling  ice  or  snow  upon  a  side- 
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walk,  it  should  appear  that  there  were  similar  reasons 
for  anticipating  the  presence  of  persons  at  the  place 
of  danger.  We  are  not  disposed,  in  any  degree,  to 
weaken  the  rule  of  diligence  designed  in  the  interest  of 
personal  safety,  but  we  think  the  statement  of  the  rule^ 
that  he  was  bound  to  know  of  the  plaintiff's  presence, 
is  too  broad,  and  without  the  support  of  authority. 
That  he  was  required  to  be  diligent  to  know  we  may^ 
for  the  purposes  of  the  case,  concede,  but  we  look  in 
vain  for  testimony  to  give  support  to  a  conclusion  of 
negligence  in  this  respect.  In  fact,  the  case  is  without 
evidence  to  support  a  conclusion  of  negligence,  under 
the  allegations  of  the  petition.  In  support  of  our  legal 
conclusion,  see  Bothwell  v.  C.y  M.  (&  St.  P.  By.  Co.,  59 
Iowa,  192;  Moore  V.  Burlington  &  W.  By.  Co.  j  72  Iowa, 
75;  Ashach  v.  Chicago ^  B.  £  Q.  By.  Co.^  74  Iowa,  248; 
Lester  v.  Sallack,  31  Iowa,  477;  McKay  v.  ThoringtoHj 
15  Iowa,  28 ;  Lodge  v.  Beznor,  13  Iowa,  600. 

We  discover  no  other  question  that,  in  view  of  the 
further  disposition  of  the  case,  demands  our  considera- 
tion, and  the  judgment  is  reversed. 


German  Bank,  Appellee,  v.  American  Fire 

Insurance  Company,  Appellant.  .^  ^ 


83  40i 
^    713 

83  491 

88  m 
116  714 

1.      Attachment:  GARNISHMENT  OP  NON-RESIDENT  DEBTOR:     GARNISHEE     I  83    491 

lion     %^Q 

SUED  IN  ANOTHER  STATE:  ABATEMENT.  A.,  a  Corporation  organized  1^  — . 
under  the  laws  of  Pennsylvania,  and  doing  business  under  a  license  in  |^^  ^26l 
the  state  of  Illinois,  and  also  in  this  state,  being  indebted  to  D.,  a  cor- 
poration organized  under  the  laws  of  this  state,  the  latter  assigned  its 
claim  against  A.  to  G. ,  a  resident  of  this  state,  and  gave  notice  thereof 
to  A.  Afterwards  the  firm  of  G.  &  W.,  creditors  of  D.,  commenced 
an  action  against  D.,  aided  by  attachment,  in  the  state  of  Illinois,  and 
garnished  A.  The  latter  answered  as  to  the  assignment  to  G.,  and 
thereupon  G.^  being  served  with  notice  to  interplead,  appeared  and 


n 
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answered  in  the  case  in  Illinois,  submitting  itself  and  its  interests  in 
the  debt  garnished  to  the  jurisdiction  of  that  court.  Subsequently, 
and  while  the  action  in  Illinois  was  still  pending,  G.  commenced  an 
action  upon  the  assigned  claim  against  A.  in  this  state,  ffeld,  upon 
demurrer  to  an  answer  by  A.  therein,  in  the  nature  of  a  plea  in 
abatement,  that  the  laws  of  Illinois  being  presumed  to  be  the  same  as 
those  of  this  state,  in  the  absence  of  a  showing  to  the  contrary,  A. 
was  liable  to  suit  upon  the  claim  of  D.  in  the  courts  of  Illinois,  in  all 
respects  as  a  resident  corporation  of  that  state  would  be,  and  likewise 
to  garnishment  therefor,  and,  therefore,  the  Illinois  court,  by  its  pro- 
cess of  garnishment,  and  the  appearance  of  G.  therein,  had  acquired 
jurisdiction  of  the  claim  in  controversy. 

2.  Process:  extba-territorial  service:  voluntary  appearakcb: 
WAIVER  OF  JURISDICTION.  The  Illinois  court  being  without  jurisdic- 
tion to  require  G.  to  interplead  in  the  garnishment  proceeding,  its 
appearance  in  response  to  the  process  of  that  court  is  to  be  regarded 
as  voluntary,  and  a  waiver  of  its  right  to  object  to  the  jurisdiction  of 
the  court. 

Appeal  from  Dubuque  District  Court. 

Saturday,  October  17, 1891, 

Action  on  a  policy  of  insurance.  The  answer  of 
the  defendant  was  in  the  nature  of  a  plea  in  abatement. 
A  demurrer  thereto  was  sustained,  and,  the  defendant 
refusing  t6  further  plead,  judgment  was  rendered  in 
favor  of  the  plaintiflE  for  the  amount  of  its  claim.  The 
defendant  appeals. — Reversed. 

Myron  H.  Beachy  for  appellant. 

McCeney  00  O^Donnelly  for  appellee. 

Robinson,  J. — The  facts  admitted  by  the  pleadings 
are  substantially  as  follows:  The  defendant  insured 
the  Dubuque  Mattress  Company  on  certain  property 
against  loss  by  fire  to  the  amount  of  five  hundred 
dollars.  On  the  first  day  of  April,  1889,  and  during 
the  life  of  the  policy,  the  property  insured  was  destroyed 
by  fire,  and  the  defendant  thereby  became  liable  on  its 
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policy  for  its  full  amount.  On  the  next  day  the 
assured  assigned  to  the  plaintiff  its  claim  against  the 
defendant  for  the  loss,  and  the  letter  was  notified  of 
the  loss  and  the  assignment.  At  the  time  in  question 
the  plaintiff  and  the  mattress  company  were  Iowa  cor- 
porations, engaged  in  business  at  Dubuque,  and  the  ^ 
defendant  was  a  corporation  organized  under  the  laws 
of  the  state  of  Pennsylvania,  having  its  general  agency 
at  Philadelphia,  and  doing  an  insurance  business  in 
Dubuque,  and  also  in  Illinois  under  a  license  issued  by 
that  state.  On  the  tenth  day  of  April,  1889,  the  firm  of 
Glover  &  Willcombe,  doing  business  in  Chicago,  com- 
menced an  action  in  the  superior  court  of  Cook  county 
against  the  Dubuque  Mattress  Company.  The  action 
was  aided  by  attachment,  and  the  defendant  was  served 
with  a  notice  of  garnishment  as  a  debtor  of  the  mattress 
company,  and  made  answer  under  oath,  as  required  by 
the  laws  of  HHnois.  In  its  answer  it  stated  the  facts 
in  regard  to  the  insurance  and  loss,  and  the  assignment 
to  the  plaintiff.  Glover  &  WUlcombe  thereupon  made 
application  to  the  court,  under  the  laws  of  Illinois,  for 
an  order  requiring  the  plaintiff  to  interplead,  which 
was  granted  and  served.  The  plaintiff  then  appeared 
in  the  action,  and,  as  the  answer  in  this  case  alleges, 
^  *  submitted  itself ,  and  its  rights,  claims,  interests  and 
property  in  and  to  the  subject-matter  of  this  action,  ta 
the  jurisdiction  of  said  superior  court,  and  made  and 
filed  therein  its  plea  and  interpleader,  setting  forth  its 
rights  to  and  ownership  of  and  interests  in  said  subject- 
matter  by  virtue  of  the  assignment  thereof  aforesaid.^' 
The  plaintiffs  in  that  action  denied  the  allegations 
contained  in  the  answers  of  the  garnishee  and  the 
bank,  and  the  issues  thus  formed  stood  for  trial  in  the 
superior  court  of  Cook  county  when  this  action  was 
commenced.  That  court  had  competent  original  juris- 
diction, and  the  proceedings  therein  had  were  author- 
ized by  the  statutes  of  the  state  of  Illinois. 
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I.  The  ground  of  the  demurrer  is,  in  substance, 
that  the  facts  set  out  in  the  answer  fail  to  show  that 
1.  attachment:  *^^  lUiuois  court  has  jurisdiction  of  the 
ffSSn-^™?^  defendant,  or  of  the  subject-matter  of  this 
pmishe^raed  actiou.  The  theory  upon  which  the 
BtiSe?  abate-  dcmurrcr  was  sustained  appears  to  be 
^  that    the    defendant    and    the    Dubuque 

Mattress  Company  were,  as  to  Illinois,  foreign  corpora- 
tions ;  and  as  the  defendant  is  not  shown  to  have  had 
the  money  in  controversy  in  its  possession  in  that 
state,  and  as  the  transaction  out  of  which  the  indebted- 
ness arose  was  not  in  any  way  connected  with  any 
office  or  agency  of  the  defendant,  jurisdiction  was  not 
acquired  by  the  proceedings  therein  had.  There  are 
authorities  which  hold  that  process  of  garnishment 
served  upon  a  non-resident  of  the  state  in  which  the 
action  is  pending,  who  is  but  temporarily  within  that 
state,  is  not  effectual  as  an  attachment ;  and  the  reason 
given  for  such  holding  is  that  property  not  in  the  state, 
in  the  hands  of  non-residents,  and  debts  due  from 
them,  are  not  within  the  jurisdiction  of  the  court,  and, 
therefore,  cannot  be  acted  upon  by  it,  Wright  v. 
Chicago,  B.  £  Q.  By.  Co.,  27  N.  W.  Eep.  (Neb.)  90. 
^^Merechoses  in  action  are  considered  with  reference 
to  the  trustee  process  as  local,  and  not  as  following  the 
person  of*  the  trustee  wherever  he  may  transiently  be 
found.''  Sawyer  v.  Thompson,  24  N.  H.  514.  In  that 
case  it  was  held  that,  if  all  the  parties  are  inhabitants 
of  another  state,  the  garnishee  cannot  be  charged  where 
suit  is  brought,  unless  he  has  goods  in  his  hands 
belonging  to  his  principal,  or  has  contracted  to  pay  hiTp 
money  or  deliver  him  goods  in  the  state  where  the 
action  is  brought  and  the  process  of  garnishment  is 
served ;  and,  in  the  absence  of  statutory  enactment  to 
the  contrary,  that  is,  perhaps,  the  general  rule,  espe- 
cially when  the  defendant  is  not  personally  served 
within  the  state.     Lawrence  v.  Smith,  45  N.  H.  539; 
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Green  v.  Bank,  25  Conn.  452;  Gold  v.  Housatonic  By. 
Co. J  1  Gray,  425;  lingley  v.  Bateman,  10  Mass.  343. 

But  we  do  not  think  the  authorities  cited  are 
applicable  to  this  case.  The  pleadings  do  not  show 
what  the  laws  of  Illinois  are,  excepting  as  we  have 
stated,  and,  in  the  absence  of  a  showing  to  the  con- 
trary, we  must  presume  that  they  are  the  same  as  the 
laws  of  this  state.  The  defendant,  when  garnished, 
was  doing  an  insurance  business  under  a  license  duly 
issued.  In  order  to  transact  such  business,  it  was 
necessary  for  it  to  appoint  an  agent  in  that  state  on 
whom  process  might  be  served  with  the  same  eflfect  as 
though  it  had  been  served  upon  the  company.  Code, 
sec.  1144;  Niagara  Ins.  Co.  v.  Bodecker,  47  Iowa,  165. 

The  fact  that  it  had  been  licensed,  and  was  doing 
an  insurance  business  in  the  state,  authorizes  the  pre- 
sumption that  it  had  in  all  respects  complied  with  the 
requirements  of  its  laws.  Ex  parte  Schollenberger,  96 
U.  S.  369.  By  so  doing,  it  became  subject  to  those 
laws,  and  to  treatment  in  many  respects  as  a  domestic 
corporation,  and  liable  to  be  sued  in  all  respects  as  such 
a  corporation  would  be.  McNichol  v.  Mercantile  Bep. 
Agency,  74  Mo.  472;  Bailway  Go.  v.  Harris,  12  Wall. 
65.  An  action  aided  by  attachment  may  be  brought 
in  any  county  of  the  state,  wherever  any  part  of  the 
property  sought  to  be  attached  may  be  found,  when 
the  defendaut  whose  property  is  thus  pursued  is  a  non- 
resident of  the  state.  Code,  sec.  2580.  The  record 
does  not  show  what  agency  the  defendant  had  in 
Illinois ;  but  whether  it  had  its  principal  place  of  busi- 
ness for  the  state  in  Cook  county,  or  whether  it  was 
fonnd  there  in  the  person  of  an  agent,  is  immaterial, 
for  the  purposes  of  this  case.  No  question  is  made  as 
to  the  agent  upon  whom  service  was  made,  nor  as  to 
the  county  in  which  the  action  was  brought,  and  the 
provisions  of  law  were  ample  for  commencing  action 
.against  the  defendant  and  enforcing  its  liability  in 
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Illinois.  Code,  sees.  1144,  2584,  2586.  Proceedings 
by  garnishment  are,  in  ejQEect,  a  suit  by  the  defendant 
in  the  name  of  the  plaintiff  against  the  garnishee. 
Drake  on  Attachment,  sec.  452;  Daniels  v.  Clarky 
38  Iowa,  559.  Had  the  mattress  company,  before 
assigning  its  claim,  brought  suit  against  the  defendant 
in  Illinois,  it  cannot  be  doubted  that  it  could  have 
recovered,  and  any  creditor  of  the  mattress  company 
could  have  appropriated  the  debt  by  means  of  an 
action  against  that  company  aided  by  attachment. 
Therefore,  assuming  that  the  defendant  owed  the 
mattress  company  when  Glover  &  WiUcombe  com- 
menced their  action,  it  was  authorized.  The  case  of 
Mooney  v.  Illinois  Cent,  By.  Co,,  60  Iowa,  347,  as  to 
the  right  of  garnishment,  is  much  like  this  in  principle, 
and  supports  the  conclusion  we  have  reached.  See, 
also,  Hannibal  &  St,  J.  My.  Co,  v.  Crane,  102  lU.  249; 
Morgan  v,  Neville,  74  Pa.  St.  56;  Barr  v.  King,  96  Pa. 
St.  487;  McAllister  v.  Pennsylvania  Ins.  Co.,  28  Mo. 
216. 

It  must  be  understood  that  what  we  have  said 
applies  to  the  attachment  by  garnishment  of  debts,  and 
not  to  other  personal  property,  as  merchandise,  which 
has  a  corporeal  existence  and  an  actual  location.  The 
rule  in  regard  to  such  property  was  considered  in 
Montrose  Pickle  Co.  v.  Dodson  <&  Hills  Mfg.  Co.,  76 
Iowa,  172.  It  is  our  opinion  that  the  pleadings  show 
that  the  superior  court  of  Cook  county  acquired  juris- 
diction of  the  claim  in  controversy  by  its  process  of 
garnishment,  and  the  service  of  notice  of  the  proceed- 
ings on  the  bank,  the  plaintiff  in  this  action. 

II.     A  further  objection  to  the  right  of  the  plaintiff 

to  maintain  this  action  is  that  it  submitted  itself  to  the 

2.  pbocbss:  jurisdictiou  of  the  superior  court  of  Cook 

toriai  service;    couuty  by  appearing  therein,  and  joining 

voluntary  ap-      .  ^  •!  i»    j  t_  "  i 

pearance:        issuc   ou  the  ments  oi  the  controversy. 

waiver  of  •' 

joriadictioii.      If  that  court  was  not  authorized  to  make 
the  order  requiring  the  bank  to  interplead,  the  action 
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of  the  latter  in  appearing  must  be  regarded  as  volun- 
tary, and  as  a  waiver  of  its  right  to  object  to  the 
jurisdiction  of  the  court.  Young  v.  BosSy  31  N.  H. 
205.    Reversed. 


1. 


2. 


3. 


Henri    Pellizzarro,    Appellant,    v.    Elizabeth 

Reppert  et  al.y  Appellees. 

"Wills:  ELEOTiOK  BY  WIDOW:  EVIDENCE  OP.  Where  a  widow  con- 
veyed to  her  daughter,  in  consideration  of  love  and  affection  and  of  an 
agreement  for  future  support,  all  of  the  property,  both  real  and  per- 
sonal, devised  and  bequeathed  to  her  by  the  will  of  her  husband,  save 
certain  promissory  notes  specially  excepted  therefrom,  and  the  exec- 
utor, in  accordance  with  said  deed,  turned  over  to  said  grantee  all 
of  the  personal  property  not  sold,  held,  that  said  conveyance  was 
suf&cient  evidence  of  the  consent  of  the  widow  to  take  under  the 
will. 


:  construction:  intention  op  testator r  lipe-estatb  with 

POWER  op  disposition.  The  devise  to  the  wife  was  of  ''all  my  prop- 
erty, real,  personal  and  mixed,  absolutely,  for  her  use  and  benefit 
during  her  life,  to  be  used  and  disposed  of  in  such  manner  as  she 
sees  fit;  and,  at  her  death  if  there  remains  any  of  said  property,''  the 
same  to  go  to  the  children.  Afterwards  the  husband  executed 
a  codicil  reciting  therein  that,  having  in  his  last  will  given  and 
bequeathed  all  his  real  estate  unto  his  wife,  he  thereby  modified 
said  bequest  by  giving  her  a  life-estate  only  in  certain  lots  described, 
and  the  remainder  after  her  death  to  certain  of  his  grandchildren. 
Held,  that  the  widow  took  an  estate  in  fee  in  all  of  the  real  estate 
except  the  lots  described  in  the  codicil,  and  in  the  latter  an  estate 
for  life. 

Conveyance  of  Real  Estate:  consideration:  agreement  por 
PUTURE  support.  At  the  time  of  the  above  conveyance  by  the  widow 
she  was  sixty -five  years  of  age,  and  the  same  was  made  in  considera- 
tion of  an  agreement  for  support  and  maintenance  during  her  life,, 
including  board,  clothing  and  all  other  things  necessary  for  her  com- 
fort and  happiness,  which  was  secured  by  bond.  It  was  then  uncer- 
tain how  long  the  widow  would  live,  and  the  daughter  was  the  only 
one  of  her  children  residing  near  her.  Meld,  that  the  consideration 
was  sufficient. 

Vol.  83—32 
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Appeal  from  Des  Moines  District  Court. — ^Hon.  Charles 

H.  Phelps,  Judge. 

Saturday,  October  17,  1891, 

Action  for  tlie  partition  of  Pellizzarro's  subdi- 
vision of  part  of  section  29,  township  70  north,  of 
range  2  west,  Des  Moines  county,  Iowa,  consisting 
of  thirty-one  lots,  numbered  from  one  to  thirty-one. 
There  was  a  decree  dismissing  the  plaintiflE's  petition, 
and  quieting  the  title  in  the  defendants.  The  plaintiff 
appeals.  The  issues  and  facts  appear  in  the  opinion. 
Affimied, 

Le  Monte  Cotvles  and  S.  L.  Glasgow ^  for  appellant. 

Power  S  Huston,  for  appellees. 

Given,  J.— I.  On  November  2,  1870,  Peter  Pel- 
lizzarro  executed  his  last  will,  providing  as  follows : 

'* Subject  to  the  payment  of  all  my  just  debts  and 
funeral  expenses,  I  will  and  bequeath  unto  my  beloved 
wife,  Martha  Elizabeth,  all  my  property,  real,  personal 
and  mixed,  absolutely,  for  her  use  and  benefit  during 
her  life,  to  be  used  and  disposed  of  in  such  manner  as 
she  sees  fit;  and  at  her  death,  if  there  remains  any  of 
said  property,  I  will  and  direct  that  the  same  shall  go, 
share  and  share  alike,  to  my  children  then  living,  or  to 
the  children  of  any  one  of  my  children  who  may  have 
previously  died^,  that  is  to  say,  the  children  of  any  of 
my  children  shall  take  and  have  only  the  share  which 
would  have  been  their  parent's,  if  living.  But,  in  this 
bequest  to  my  children  and  their  heirs  I  do  not  include 
my  son  Jacob  and  his  heirs,  who  reside  in  Italy ;  he, 
the  said  Jacob,  having  already  received  his  shaie  of 
my  estate,  except  five  dollars,  which  I  hereby  bequeath 
to  him  in  full  of  aU  claims  upon  my  estate.  My  child 
ren  now  living  are  Elizabeth  Reppert,  Mary  Bersch, 
Henry  and  Jacob. ''^ 
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On  November  8,  1873,  he  executed  a  codicil  as  fol- 
lows: "Having  in  my  last  will,  of  date  November  2, 
1870,  given  and  bequeathed  unto  my  wife,  Martha 
Elizabeth  Pellizzarro,  all  my  real  estate,  I  hereby 
modify  said  bequest  as  follows:  In  regard  to  lots 
numbers  18,  16,  20,  21,  35  and  23,  in  Pellizzarro's 
subdivision  of  a  part  of  section  29,  township  70  north, 
of  range  2  west,  my  said  wife  is  to  have  said  lots  named 
during  the  time  of  her  natural  life,  and  after  her  death 
I  give  and  bequeath  said  lot  number  18  to  my  grand- 
son Wm,  F.  Eeppert;  said  lot  number  20  to  my  grand- 
daughter Adrienne  Reppert;  lot  number  21  to  my 
granddaughter  Liana  Eeppert;  lot  number  25  to  my 
grandson  Edward  Eeppert ;  lot  number  23  to  my  grand- 
son Phillip  Eeppert, — ^to  have  and  to  hold,  to  each  of 
them  respectively  their  heirs  and  assigns,  forever  after 
the  death  of  my  said  wife.''  ' 

Peter  Pellizzarro  died  May  16,  1874,  seized  of  all 
of  said  real  estate,  and  leaving  Martha  Elizabeth,  >  his 
widow,  and  four  children  surviving  him.  The  will 
and  codicil  were  duly  proven  September  8,  1874, 
and  administration  granted  upon  them.  The  widow 
continued  to  reside  upon  the  property,  and  on  Sep- 
tember 22,  1874,  in  consideration  of  future  support, 
secured  by  bond,  and  of  love  and  affection,  conveyed 
all  of  the  lots  except  those  described  in  the  codicil,  and 
all  the  personal  property  that  came  to  her,  except  two 
promissory  notes,  to  her  daughter  Elizabeth  Eeppert. 
Mrs. ,  Pellizzarro  continued  to  reside  with,  and  was 
supported  by,  Mrs.  Eeppert  and  her  husband,  on  the 
property  until  her  death,  February  19,  1878. 

II.  The  appellant's  first  contention  is  that,  as 
Martha  E.  Pellizzarro  did  not  enter  consent  of  record 
1.  Wills:  eieo-      to  take  uudcr  the  will,  she  must  be  held 

tlon  by  widow :  j_i»  Ji*i«rt  •tit 

eridence  of.  as  taking  oue-third  m  fee,  as  provided  by 
law.  Code,  sec.  2452.  *^The  widow's  share  cannot  be 
affected  by  any  will  of  her  husband,  unless  she  consents 
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thereto  within  six  months  after  notice  to  her  of  the  pro- 
visions of  the  will  by  the  other  parties  interested  in  the 
estate,  which  consent  shall  be  entered  on  the  proper 
records  of  the  circuit  [district]  court."  Consent  to 
take  under  the  will  may  be  shown  otherwise  than  by 
the  record.  Stoddard  v.  Cutcomptj  41  Iowa,  329; 
Ashlock  V.  Ashlockj  52  Iowa,  319 ;  Craig  v.  Conovevj  80 
Iowa,  355.  In  the  latter  case  it  is  said:  ''If  the  record 
discloses  an  act  or  declaration  of  the  widow  plainly 
indicating  a  purpose  to  take  under  the  •  will,  she 
will  be  held  to  have  so  elected."  The  report  of 
the  executor  showed  that  he  had  turned  over  all 
the  personal  property  not  sold  to  Mrs.  Reppert,  she 
having  purchased  it  of  the  widow,  to  whom  it  was 
bequeathed,  and  refers  to  the  deed  of  September  22, 
1874,  as  recorded.  By  deed  to  Mrs.  Reppert,  the 
widow  evidenced  her  consent  to  take  under  the  will 
and  by  the  record  of  the  report  that  act  is  shown  on 
the  record.  We  think  the  consent  suflSciently  appears. 
III.  The  devise  to  Mrs.  Pellizzarro  is  of  ''all  my 
property,  real,  personal  and  mixed,  absolutely,  for  her 
*_  use  and  benefit  during  her  life,  to  be  used 
S?te8tato?**^'*  and  disposed  of  in  such  manner  as  she 
with*pS^er  of  s^s  fit;  and  at  her  death,  if  there  remains 
disposition.  \   ^j^y  ^f  gj^j^  property,^'   to  the  children. 

The  appellant  contends  that  under  this  provision  Mrs. 
Pellizzarro  took  but  a  life-estate  in  the  real  property. 
It  is  the  rule  that  a  devise  of  property  in  general  terms, 
with  power  of  disposal,  creates  an  estate  in  fe^,  and 
any  limitation  over  is  void  for  repugnancy.  Hallid^iy 
V.  Stickler  J  78  Iowa,  388,  and  cases  cited.  By  this 
devise  an  estate  in  fee  is  created,  then,  clearly,  the  pro- 
vision as  to  the  children  is  void  for  repugnancy.  If  we 
omit  the  words  "during  her  life,'^  the  devise  is  unques- 
tionably in  general  terms,  and  with  power  of  disposal. 
It  is  to  Mrs.  Pellizzarro  absolutely,  to  be  used  or  dis- 
posed of  in  such  manner  as  she  sees  fit.    The  contention 
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is  as  to  the  effect  to  be  given  to  the  words,  '^during  her 
hf e, ' '  in  arriving  at  the  intention  of  the  testator.  Cases 
are  cited  showing  the  construction  given  to  wills  involv- 
ing the  nature  of  the  estate  devised.  Such  cases  are 
numerous,  but,  as  said  in  Benkert  v.  Jacohy,  36  Iowa, 
273,  ^' Cases  on  wills  may  guide  us  to  general  rules  of 
construction,  but  unless  a  case  cited  be  in  every  respect 
directly  in  point,  and  agree  in  every  circumstance,  it 
will  have  little  or  no  weight  with  the  court,  who  always 
look  upon  the  intention  of  the  testator  as  the  polar  star 
to  direct  them  in  the  construction  of  wills.''  None  of 
the  cases  cited  are  directly  in  point,  nor  do  they  agree 
in  every  circumstance  with  this.  In  construing  wiUs, 
we  are  to  discover  the  intention  of  the  testator,  and  to 
do  so  must  look  to  the  entire  instrument.  Hopkins  v. 
Grimes,  14  Iowa,  73.  This  testator  has  left  no  room 
for  doubt  as  to  the  estate  he  intended  his  widow  should 
have.  Any  doubts  that  might  have  arisen  upon  the 
devise,  as  first  made  in  the  wUl,  are  set  at  rest  by  the 
codicil.  The  testator  must  have  believed  that  his  will 
expressed  his  intention;  otherwise  he  would  have 
revoked  it.  By  the  codicil  he  shows  his  own  interpre- 
tation of  it.  Having  devised,  as  he  had,  in  the  will,  he 
iafterwards  concluded  to  make  a  different  disposition 
of  certain  of  the  lots.  He  decided  to  give  his  wife  but  a 
life-estate  therein,  with  remainder  to  his  grandchildren. 
If  he,  understood  and  intended  by  the  first  devise  to 
give  his  wife  only  a  life-estate,  then  it  was  only  neces- 
Bary  to  provide  as  to  the  remainder  in  these  lots.  In 
the  codicil  he  recites  that  he  had  given  and  bequeathed 
unto  his  wife  all  his  real  estate,  and  then  says:  ^'I 
hereby  modify  said  bequest  as  follows,''  and  modified  it 
by  providing  as  to  certain  of  the  lots  that  ^^my  said  wife 
is  to  have  said  lots  above  named  during  the  time  of  her 
natural  life,  and  after  her  death"  to  his  grandchildren 
named.  The  modification  is  in  two  respects.  The  first 
limits  the  devise  in  these  lots  to  his  wife  to  a  life-estate, 
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and  the  second  devises  the  remainder  to  the  grandchil- 
dren named.  We  must  presume  that  the  testator 
believed  that  his  will  correctly  expressed  his  intention, 
and  that  he  acted  on  that  belief  in  making  these  modi- 
cations.  If  he  intended  by  the  will  that  his  wife  should 
only  have  a  life-estate  in  his  real  property,  then  no 
modification  was  necessary,  except  to  provide  as  to  the 
remainder.  The  recital  and  provisions  of  this  codicil 
are  against  the  conclusion  that  the  testator  intended  by 
his  wiU  to  limit  his  wife  to  a  life-estate.  If  we  were  left 
to  the  will  alone,  we  would  hesitate  before  holding  that 
it  devised  but  a  life-estate,  but  aided,  as  we  are,  by  the 
codicil,  we  are  in  no  doubt  but  that  the  first  intention 
was  to  give  the  widow  an  estate  in  fee  in  all  the  real 
estate,  and  that  the  modification  limiting  her  estate  to 
one  for  life  only  applies  to  the  lots  described  in  the 
codicil. 

IV.     The   conveyance  from    Mrs.    Pellizzarro  to 
Elizabeth  Reppert  is  attacked  upon  the  ground  of  want 

,  of  consideration  and  incapacity  of  Mrs. 
consideration:  P^Uizzarro  to  coutract.  The  considera- 
fOTftfSJe*  ti^^  ^^^  ^^  agreement  for  support  and 
support.  maintenance    to  Mrs.    Pellizzarro  during 

her  life,  including  board,  clothing  and  all  other  things 
necessary  for  her  comfort  and  happiness,  secured  by 
bond.  Mrs.  Pellizzarro  was  then  sixty-five  years  of 
age,  and  subject  to  infirmities  incident  to  her  years. 
Of  her  three  children  Mrs.  Reppert  was  the  only  one 
residing  near,  and  giving  her  attention.  Mrs.  Bersch 
resided  at  St.  Louis,  and  was  only  an  occasional  visitor, 
and  the  plaintiff  was  in  the  West,  where  he  had  been 
for  many  years,  giving  no  care  or  attention  whatever  to 
his  parents.  Mrs.  Pellizzarro  was  alone,  with  no  one 
to  look  to  but  Mrs.  Reppert  and  her  husband,  who  had 
left  their  own  home,  and  gone  to  hers  to  care  for  her 
when  left  alone  by  the  death  of  her  husband.  When 
this  agreement  was  made,  and  bond  and  deed  executed, 
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it  was  uncertain  how  long  and  to  what  extent  care  and 
support  might  be  required.  It  may  be  true,  as  argued, 
that  the  value  of  the  property  largely  overpaid  for  the 
support  •furnished,  but  this  could  not  be  known  in 
advance.  There  was  a  good  and  sufficient  considera- 
tion for  this  conveyance  aside  from  the  consideration 
of  love  and  aflfection  named  in  the  deed.  As  to  the 
capacity  of  Mrs.  Pellizzarro  to  make  this  contract  the 
testimony  is  conflicting.  A  careful  examination  of  it 
shows  that  most  of  that  which  the  plaintiff  relies  upon 
as  showing  incapacity  are  simply  acts  peculiar  to  one  of 
her  years.  There  is  nothing  to  convince  that  she  was 
not  capable  of  making  this  contract,  and  that  it  was 
not  made  honestly  and  understandingly,  and  free  from 
any  undue  influence. 

These  views  lead  to  the  conclusion  that  the  decree 
of  the  district  court  should  be  affirmed.  It  is  unneces- 
sary, therefore,  that  we  notice  defendants'  plea  of  the 
statute  of  limitations.    Affirmed. 


John   Loftus,    Appellee,    \.    J.    E.    Riley    &   Co., 

Appellants. 

1.  Sales:  futfre  deuvery:  agreement  as  to  quality:  performance: 
EYJDENCE.  A  contract  for  the  sale  and  future '  delivery  of  granite 
blocks  for  paving  the  streets  of  a  city  contained  certain  specificationa 
designating  the  quality  and  dimensions  of  the  blocks  to  be  used  by 
the  paving  contractor,  and  providing  that  in  no  case  would  the  con- 
tractor be  allowed  to  use  blocks  other  than  those  described  in  the 
specifications,  or  which  should  be  approved  by  the  city  engineer. 
Some  of  the  blocks  shipped  by  the  plaintiflP  to  the  defendants  under 
said  contract  having  been  objected  to  by  the  city  officials,  the  defend- 
ants refused  to  receive  any  of  the  blocks  shipped.  Held,  in  an  action 
by  the  vendor  against  the  vendee  for  the  breach  of  said  contract,  that 
the  plaintiff  was  properly  permitted  to  show  that  the  blocks  furnished 
by  him  were  as  good  as  those  laid  by  the  defendants,  and  accepted  by 
the  city. 
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2.     : : : :    USAGE:   instructions  to  jury.    It 

appearing  that  the  usage  in  such  oases  is,  that  the  vendees  were 
required  to  accept  the  blocks  which  were  equal  to  the  reqiMrements  of 
the  contract,  if  the  plaintiff  stood  ready  to  make  good  the  defective 
ones  and  that  the  plaintiff  was  able  and  ready  so  to  do,  held,  thstt  the 
cou.^  properly  refused  to  instruct  the  jury  that  the  plaintiff  was  not 
entitled  to  recover  if  a  considerable  number  of  the  blocks  tendered  by 
the  plaintiff  did  not  meet  the  requirements  of  the  contract. 

3.     : :  REPRISAL  OP  vendee  to  accept:  remedy  of  vendor: 

TENDER.  The  defendants  having,  by  their  contract,  placed  it  out  of 
their  power  to  accept  the  blocks  contracted  for,  held,  that  the  plaintiff 
was  justified  in  relying  upon  their  action  as  a  waiver  of  a  tender  of 
the  balance  of  the  contract  number  of  blocks  not  shipped,  and  was 
entitled  to  recover  damages  for  that  x>ortion  of  which  n^  tender  of  the 
actual  material  was  made. 

4.     :  :   substantial   perpobmance  only  required.    The 

court  instructed  the  jury  that  the  defendants  were  liable  for  the  car- 
loads of  blocks  not  inspected  by  them,  unless  they  did  not  conform 
substantially  to  the  specifications.  JSeld,  that  the  use  of  the  word 
substantially  in  such  connection  was  not  erroneous. 

5.     :   :   breach  of  by  vendee:   damages.    The    contract 

between  the  plaintiff  and  defendants  was  made  in  the  month  of  April, 
and  was  for  blocks  for  seventeen  hundred  and  fifty  yards  of  paving, 
but  contained  no  provision  fixing  time  for  delivery.  The  contract  for 
paving  between  the  defendants  and  the  city,  however,  provided  for 
thirty-five  hundred  yards  of  granite  paving,  besides  a  quantity  of  brick 
paving,  and  that  work  thereon  should  commence  on  or  before  April  15, 
and  be  completed  on  or  before  August  15.  No  demand  was  made  for 
the  blocks  to  be  furnished  by  the  plaintiff  until  the  eighth  of  May, 
when  the  defendants  telegraphed  the  plaintiff  that  they  must  ship  the 
balance  of  blocks,  being  for  twelve  hundred  and  fifty  yards  of  paving, 
within  three  days.  Afterwards  the  defendants  examined  two  of  the 
ten  carloads  of  blocks  shipped  by  the  plaintiff,  and,  finding  some  of 
them  defective  in  quality  and  size,  refused  to  receive  them,  without 
giving  the  plaintiff  notice  of  their  defective  character,  or  giving  him 
an  opportunity  to  furnish  bloeks  that  would  conform  to  the  contract. 
Meld,  that  the  evidence  warranted  a  recovery  by  the  plaintiff  in 
damages  for  the  breach  of  the  contract. 

Appeal  from  Des  Moines  Dlstnct  Court. — ^Hon.  Chas.  H. 

Phelps,  Judge. 

Saturday,  October  17, 1891. . 

Action  to  recover  damages  for  the  breach  of  an 
engagement  to  purchase  paving  blocks.     There  was  a 
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trial  by  jury,  and  a  verdict  and  judgment  in  favor  of 
the  plaintifE.     The  defendants  appeal. — Affirmed. 

Tracy  A  Mercer  and  S.  K.  Tracy j  for  appellants. 

P.  Hemif  Smythe  <&  Sony  for  appellee. 

Robinson,  J. — ^In  April,  1889,  the  parties  to  this 
action  were  bidders  for  a  contract  to  be  let  by  the  city 
of  Burlington  for  certain  paving  to  be  done  with  granite 
blocks  or  brick.  Before  the  contract  was  awarded  it 
was  agreed  between  the  parties  named  that,  if  either 
obtained  the  contract,  the  other  should  furnish  to  the 
successful  bidder  one-half  of  the  paving  blocks  required, 
at  the  price  of  two  dollars  per  yard,  delivered  in  Bur- 
lington. The  defendants  were  awarded  the  contract, 
which,  as  finally  let,  included  both  granite-block  and 
brick  paving,  and  provided  that  the  work  thereunder 
was  to  be  commenced  on  or  before  the  fifteenth  day  of 
April,  1889,  and  completed  on  or  before  the  fifteenth 
day  of  the  next  August.  The  specifications,  which  were 
made  a  part  of  the  contract,  designated  the  quality  and 
dimensions  of  the  blocks  to  be  used,  and  pro  viewed  that 
in  no  case  would  the  contractor  be  allowed  to  use 
blocks  other  than  those  described  in  the  specifications, 
or  which  should  be  approved  by  the  city  engineer.  The 
quantity  of  granite  paving  required  was  about  thirty-five 
hundred  yards.  The  plaintiff  owned  a  granite  quarry 
near  Sioux  Falls,  from  which  he  procured  the  blocks 
which  he  shipped  to  the  defendants,  and  from  which  he 
proposed  to  obtain  all  required  by  his  agreement.  The 
defendants  owned  a  quarry  of  similar  stone  a  few  miles 
distant  from  that  of  the  plaintiff,  from  which  they 
shipped  the  blocks  which  were  actually  used.  The 
plaintiff  seeks  to  recover  the  contract  j/Wce  for  those 
shipped,  and  the  difference  between  the  contract  price 
and  the  actual  cost  of  delivering  the  twelve  hundred 
and  fifty  yards  which  were  not  shipped.     The  defend- 
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ants  deny  liability  on  the  alleged  ground  that  the  blocks 
shipped  were  not  of  the  dimensions  and  quality  required 
by  their  contract  with  the  city,  and  were  rejected  by 
the  city,  and  deny  that  the  plaintiff  was  able  to  perform 
the  agreement  on  his  part. 

There  is  much  conflict  in  the  evidence,  but  we 
think  the  jury  were  authorized  to  find  the  facts  to  be 
substantially  as  follows :  As  soon  as  the  contract  with 
the  city  was  entered  into,  the  plaintiff  went  to  his 
quarry,  opened  it,  and  commenced  getting  out  granite 
blocks.  On  the  thirtieth  day  of  Apiil  he  wrote  t6  the 
defendants  at  Burlington  that  he  would  ship  five  car- 
loads of  blocks  soon ,  and  he  in  fact  shipped  them  on 
the  seventh  day  of  May.  On  the  sixth  day  of  May  the 
plaintiff  wrote  to  the  defendants  at  Burlington  as  fol- 
lows: '^There  is  five  carloads  of  blocks  on  the  road. 
If  you  are  in  a  hurry,  I  can  put  on  as  much  force  as 
you  need  soon  as  I  get  answer  to  this.  I  will  send 
message  to  my  foreman.'^  On  May  8,  the  defendants 
sent  to  the  plaintiff  a  telegram  as  follows:  ^'Letter 
received ;  must  have  all  your  blocks  shipped  this  week ; 
*  *  *  ship  none  after  Saturday.''  The  telegram  was 
sent  on  Wednesday.  On  the  next  day  the  plaintiff 
sent  a  telegram  to  the  defendants  as  follows:  ' 'Tele- 
gram received.  Will  furnish  blocks  as  per  contract^ 
within  a  reasonable  time,  but  Saturday  not  reasonable. 
I  expect  you  to  keep  the  contract."  On  the  tenth  the 
defendants  telegraphed  to  the  plaintiff  that  they  had 
investigated  the  quarry  of  the  latter,  and  found 
capacity  too  limited  to  furnish  the  blocks  in  the  near 
future,  and  could  not  wait  for  them,  unless  the  plaintiff 
would  pay  the  damages  caused  by  the  delay,  and  get 
the  city  to  wait  for  the  paving.  On  the  thirteenth 
day  of  May  tlfe  defendants  again  wrote  to  the  plaintiff 
in  effect  complaining  of  delay.  The  proposition  of  the 
plaintiff  to  put  on  additional  men,  if  needed,  does  not 
seem  to  have  been  otherwise  answered.    On  the  fifteenth 
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of  May  he  made  an  additional  shipment  of  five  car- 
loads of  blocks.  The  defendants  commenced  paving 
the  east  side  of  the  street  with  their  own  blocks,  le^-ving 
the  west  side  to  be  paved  with  blocks  to  be  shipped 
by  the  plaintiff.  Before  they  finished  the  east  side  the 
first  shipment  of  blocks  made  by  the  plaintiff  had  been 
received  in  Burlington,  but  when  the  east  side  was 
finished  they  at  once  commenced  paving  ^  the  west  side 
with  their  own  blocks.  When  the  west  side  was  nearly 
half  completed,  and  when  all  the  blocks  shipped  by  the 
plaintiff  were  in  cars  standing  on  the  track  in  Burling- 
ton, the  defendants  for  the  first  time  had  some  of  them 
hauled  onto  the  street.  Objections  to  them  were  made 
by  some  of  the  oflB.cials  of  the  city,  and  they  were  taken 
away,  and  none  of  the  blocks  shipped  by  the  plaintiff 
were  used.  Some  of  tte  blocks  in  question  were  defect- 
ive in  quality  and  size,  and,  although  some  of  the 
witnesses  for  the  defendants  testified  that  less  than 
half  were  suitable  for  use,  the  jury  might  well  have 
found  that  three-fourths  of  them  and  more  were  equal 
in  all  respects  to  those  laid  and  approved  by  the  city. 
It  is  not  expected  that  all  of  the  blocks  contained  in 
such  shipments  as  those  made  by  the  plaintiff  will  be 
equal  to  the  standard  required,  but  it  is  customary  in 
such  cases  for  the  pei-son  to  whom  they  are  furnished 
to  reject  the  defective  ones.  The  plaintiff  was  able  and 
ready  to  supply  good  blocks  in  lieu  of  those  which 
were  defective,  but  he  was  notified,  after  the  second 
shipment,  that  the  defendants  refused  to  receive  the 
blocks,  and  made  no  further  shipments. 

I.     The  appellants  complain  of  the  ruling  of  the 

district  court  which  permitted  the  plaintiff  to  show  that 

,  «        ^^      the  blocks  he  furnished  were  as  good  as 

aOTeeSnt  aa    t^^^sc  laid  by  the  defendants  and  accepted 

p^^omwice:    ^Y  ^^^  ^ity-     ^c  think  there  was  no  error 

evidence.        ^^  g^^j^   ruling.     The  contract  lodged  a 

discretion  in  the  city  engineer  to  accept  blocks  which 
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were  not  of  the  kind  described  in  the  specifications, 
and  blocks  which  he  approved  were  as  much  within 
the  requirements  of  the  contract  as  were  those  which 
it  specifically  described.  Therefore,  evidence  which 
showed  that  the  blocks  furnished  by  the  plaintiff  were 
similar  and  equal  to  those  which  were  used  by  the 
defendants,  and  approved  by  the  engineer,  tended  to 
show  that  the  blocks  so  furnished  were  of  the  kind  and 
quality  required  by  the  contract. 

II.  The  defendants  asked  the  court  to  give  several 
instructions  to  the  jury,  which  were  refused.  As  to 
2 . . .  several  of  them,  we  need  only  say  that,  so 

i^rti^ottoni  to  far  as  they  were  correct  and  applicable  to 
^^^'  '  the  case,  they  were  given  in  substance 

in  the  charge  of  the  court.  The  eighth  instruction  so 
refused  was  based  on  the  theory  that,  if  a  considerable 
number  of  the  blocks  tendered  by  the  plaintiff  did  not 
meet  the  requirements  of  the  contract,  he  could  not 
recover.  The  evidence  did  not  justify  this  instruction, 
for  it  appeared  that  by  the  usage  in  such  cases  the 
defendants  were  required  to  accept  the  blocks  which 
were  equal  to  the  requirements  of  the  contract,  if  the 
plaintiff  stood  ready  to  make  good  the  defective  ones. 
The  charge  of  the  court  on  that  point  was,  we  think, 
fair  to  both  parties. 

III.  The  ninth  instruction  asked  by  the  defend- 
ants, and  refused,  is  as  follows:  '*If  you  find  from  the 
g  . evidence  that  the  portion  of  gi*anite  to  be 

de'e  t^accJp?:'  f u^nished  by  the  plaintiff  would  amount  to 
vendor:  ^'  Seventeen  hundred  and  fifty  square  yards, 
tender.  ^^   thirty-five    carloads    or    thereabouts, 

and,  if  you  further  find  that  plaintiff  tendered  but  five 
hundred  yards,  or  ten  carloads  or  thereabouts,  then  you 
are  instructed  plaintiff  cannot  recover  damages  of  any 
character  for  that  portion  of  which  he  did  not  tender 
the  actual  material,  and  your  verdict  upon  that  portion 
of  the  case  should  be  for  the  defendants.''     The  evi- 
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dence  tended  to  show  that  the  plaintiflE  desired  and 
offered  to  furnish  all  the  blocks  required  by  his  contract, 
but  that  the  defendants  placed  it  out  of  their  power  to 
accept  them  by  not  examining  those  sent  until  after  they 
had  laid  a  large  portion  of  the  paving  which  was  to  be 
done  with  the  blocks  of  the  plaintiff,  and  that  their  con- 
duct was,  in  effect,  an  absolute  refusal  to  accept  any  of 
his  blocks ;  and  that  the  plaintiff  was  justified  in  rely- 
ing upon  their  action  as  equivalent  to  a  waiver  of 
tender.  That  being  the  condition  of  the  case,  the 
instruction  was  properly  refused. 

IV.  The  evidence  tended  to  show  that  defendants 

inspected  but  two  of  the  ten  carloads  of  blocks  sent  by 

^ . .  suh'  the  plaintiff  before  they  rejected  all  of 

fJJSS^ce^Jiiy  them,   and  that  the  blocks  in  those  two 
required.         ^^^  wQTe  inferior  to  thosc  in  the  others. 

The  court  charged' the  jury  that,  if  the  defendants 
failed  to  inspect  a  portion  of  the  blocks,  they  would 
be  liable  to  pay  for  them,  unless  they  did  not  con- 
form substantially  to  the  specifications.  The  appel- 
lant complains  of  the  use  of  the  word  '^ substantially.'' 
We  think  it  was  rightly  used.  It  did  not  justify  any 
material  departure  from  the  contract  as  to  the  dimen- 
sions and  quality  of  blocks  to  be  furnished,  but 
required  them  to  be  in  all  essential  particulars  like 
those  required  by  the  contract. 

V.  A  careful  examination  of  the  entire  record 
satisfies  us  that  the  verdict  and  judgment  were  fully 

authorized  by  the  evidence,  and  that  sub- 
b^achofby     stantial  iustice    is  done  by  them.     The 

yendee:  dam-  "  •' 

*«®**  course  taken  by  the    defendants    shows 

quite  clearly  that  they  did  not  desire  the  plaintiff  to 
furnish  the  blocks,  but  sought  to  prevent  him  from 
doing  so.  No  time  was  fixed  for  their  delivery,  and  no 
demand  for  them  was  made  until  the  defendants  were 
almost  ready  to  use  them,  and  then  but  three  days' 
time  was  given  in  which  to  ship  them.     If  the  defend- 
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ants  had  desired,  in  good  faith,  to  carry  out  the 
agreement  on  their  part,  they  would  have  given  the 
plaintiff  reasonable  notice  of  the  time  when  the  blocks 
would  be  needed,  and  would  have  made  an  inspection 
of  the  blocks  actually  on  hand  before  laying  their  own ; 
and,  if  they  found  some  of  the  blocks  defective,  they 
should  have  notified  plaintiff  of  the  fact,  unless  it  was 
apparent  that  he  must  have  known  of  the  defects. 
They  were  not  authorized  to  reject  all  the  blocks 
because  a  small  portion  of  them  were  defective.  The 
plaintiff  was  willing,  able  and  ready  to  furnish  aU  the 
blocks  required  by  his  contract  within  a  reasonable  time 
after  demand.  The  contract  with  the  city  gave  the 
defendants  four  months  in  which  to  do  the  work  it  con- 
templated, and  there  is  nothing  in  the  record  to  show 
that  the  paving  with  blocks  was  to  be  done  before  the 
paving  with  bricks,  nor  that  the  plaintiff  knew  that  he 
would  be  expected  to  furnish  the  blocks  by  the  eleventh 
day  of  May,  until  the  telegram  of  May  8  was  received. 
There  was  evidence  to  justify  the  amount  of  the  verdict 
rendered,  and  we  cannot  disturb  it  as  excessive. 

What  we  have  said  disposes  of  all  material  ques- 
tions discussed  by  counsel.  The  judgment  of  the 
district  court  is  affirmed. 


John  H.  Reichart  et  al.j  Appellees,  v.  0.  0.  Wilhelm 

et  al.j  Appellants. 

The  Same  v.  Mary  J.  Wilhelm  et  ah,  Appellants. 

Deed:  delivery:  evidence.  Where  an  insolvent  debtor,  about  ten 
months  before  his  death,  executed  two  deeds,  the  one  to  his  wife  and 
the  other  to  his  son,  conveying  to  each  an  undivided  one-half  interest 
in  certain  lands,  but  up  to  within  a  short  time  before  his  death  con- 
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tinued  to  exercise  acts  of  ownership  over  such  land,  and  such  owner- 
ship was  admitted  by  said  grantees,  and  after  the  death  of  said 
grantor  the  deeds  were  found  in  his  dwelling-house  in  a  box  where  his 
private  papers  had  been  kept  for  many  years,  but  such  box  had  no 
lock  and  key,  and  the  son  had  access  thereto  as  a  place  of  deposit  for 
his  private  papers,  and  a  few  days  after  his  father's  death  the  son 
took  the  deeds  from  the  box,  and  filed  them  for  record,  held,  that  the 
evidence  did  not  show  a  delivery  of  the  deeds,  and  that  a  conveyance 
by  the  son  of  his  interest  in  said  land,  made  after  his  father's  death, 
was  void  as  against  the  creditors  of  the  father's  estate. 

Appeal  from  Cedar  District  Ccmrt. — Hon.  J.  D.  Giffen, 

Judge. 

* 

Satubday,  October  17, 1891, 

Action  in  equity  by  the  creditors  of  the  estate  of 
B.  Wilhelm,  deceased,  against  Mary  J.  Wilhelm,  his 
widow,  and  0.  0.  Wilhelm,  his  son.  The  relief  sought 
is  the  setting  aside  of  certain  alleged  conveyances  of 
land  by  the  deceased  to  the  defendants,  and  subjection 
of  the  property  to  the  payment  of  the  claims  of  the 
plaintiffs.  There  were  decrees  for  the  plaintiffs,  and 
the  defendants  appeal. — Affirmed. 

Wheeler  &  Moffittj  for  appellants. 

Wolf  (&  Hartley y  W.  N.  Treichler  and  E.  M.  Brinks 
for  appellees. 

EoTHBOCK,  J. — The  two  causes  have  been  sub- 
mitted to  us  upon  the  same  abstracts  and  arguments, 
and  both  will  be  disposed  of  in  one  opinion.  The 
actions,  being  in  equity,  are  triable  anew  in  this  court, 
and  are  to  be  determined  upon  the  preponderance  of 
the  evidence,  and  the  equitable  rights  of  the  parties. 
arising  therein. 

B.  Wilhelm  died  intestate  on  the  nineteenth  day 
of  May,  1888.  His  estate  was  insolvent.  The  valid 
claims  against  the  estate  amounted  to  about  two  thou- 
sand dollars.     The  greater  part  of  this  sum  will  be  lost 
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to  the  creditors  if  the  land  in  controversy  should  be 
held  to  be  the  property  of  the  widow  and  son,  who 
are  defendants  in  these  actions.  There  is  no  dispute 
that  B.  Wilhelm  was  the  owner  of  the  land  until  about 
July  27,  1887.  The  defendants  claim  that  on  that  day 
B.  Wilhelm  executed  two  deeds  of  the  land,  which 
conveyed  to  them  each  an  undivided  half  of  the  same, 
and  that  said  deeds  were  made  for  a  valuable  and  full 
consideration.  It  is  claimed  in  behalf  of  the  creditors 
that  these  deeds  were  never  delivered  to  the  defendants 
by  B.  Wilhelm,  nor  by  anyone  for  him.  The  undis- 
puted fact  is  that  when  he  died  the  deeds  were  found 
in  his  dwelling-house  in  a  box  where  his  private  papers 
had  been  kept  for  many  years.  The  box  belonged  to 
the  deceased,  and  he  had  control  of  it.  There  was  no 
lock  and  key  to  it,  and  the  defendants  had  access  to  it, 
and  it  was  also  used  by  0.  0.  Wilhelm  as  a  place  of 
deposit  for  his  private  papers.  Some  three  days  after 
the  death  of  B.  Wilhelm  the  defendant,  0.0.  Wilhelm, 
took  these  deeds  from  the  box,  and  filed  them  for 
record  in  the  county  recorder's  office.  The  defendants 
both  testify  to  certain  facts  which  transpired  at  about 
the  time  of  the  date  of  the  deeds,  which  tend  in  some 
degree  to  show  an  actual  delivery.  They  state,  or  per- 
haps it  is  more  accurate  to  say,  that  0.  0.  Wilhelm 
testified  that  the  deeds  were  delivered.  But  the  whole 
record  is  barren  of  any  evidence  of  a  delivery  other  than 
the  placing  of  the  deeds  in  the  box.  It  is  true  that 
both  of  the  defendants  had  access  to  the  box,  but  in 
view  of  the  fact  that  the  deeds  were  not  recorded,  and 
the  further  fact  of  the  relation  of  the  parties,  and  the 
.  other  evidence  in  the  case,  our  conclusion  is  that  it 
ought  to  be  held  as  established  by  the  evidence  that 
there  was  no  delivery  of  the  deeds.  We  need  not 
recite  the  other  evidence  in  the  case.  It  consists  of 
acts  of  ownership  exercised  over  the  land  by  B.  Wil- 
helm up  to  within  a  very  short  timebef ore  his  death ; 
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the  admissions  of  both  of  the  defendants  touching  such 
ownership ;  the  practical  absorption  of  the  whole  of  the 
personal  estate  by  0.  0.  Wilhelm,  to  the  exclusion  of 
the  creditors,  upon  what  appears  to  be  a  very  doubtful 
right;  the  recital  in  the  deed  to  Mary  J.  Wilhelm  is 
that  it  was  in  consideration  of  '4ove  and  affection  and 
other  values  and  one  dollar/'  and  other  facts  appear- 
ing of  record. 

Having  found  that  there  was  no  delivery  of  the 
deeds,  the  title  to  the  land  did  not  pass  thereby;  and  a 
deed  of  the  undivided  half  of  the  land,  naade  by  0.  0. 
Wilhelm  to  Maiy  J.  Wilhelm,  after  the  death  of  B. 
Wilhelm,  was  void  as  to  the  creditors,  because  he  had 
no  title  to  convey.  In  our  opinion  the  decree  is  fully 
supported  by  the  evidence.    Affirmed. 


C-  C.  Kellogg,  Appellee,  v.   E;  E.    Colby   et  al,^ 

Appellants. 

1.  AppeeJ:  notice:  service  upon  coparties:  jurisdiction.  Wliere^ 
a  part  only  of  several  coparties  appeal,  the  failure  of  the  appellant  to- 
serve  notice  of  the  appeal  upon  the  other  coparties,  as  provided  by 
section  3174,  of  the  Code,  will  not  affect  the  jurisdiction  of  the  court 
to  determine  such  questions  as  affect  only  the  appellant  and  th& 
adverse  party. 

2.  Mortgage:  assumption  by  subsequent  grantee:  payment:  sub- 
rogation. Where  one  purchases  real  estate  subject  to  a  mortgage,, 
which  he  assumes  and  agrees  to  pay  as  part  of  the  consideration  for 
said  property,  he  will  not  be  entitled  upon  the  payment  of  said  mort- 
gage to  be  subrogated  to  the  rights  of  the  mortgagee,  and  edforce  the 
same  against  a  purchaser  of  the  property  at  foreclosure  sale  under  a 
second  mortgager 
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Monday,  Octobee  19, 1891. 

Besides  the  appellant,  the  defendants  are  A.  J. 
Parker  and  Estella  B.  Fuller.  The  action  is  to  foreclose 
a  mortgage  on  land  described  as  '4arge  lot  1,  in 
Lathrop's  addition  to  the  town  of  Humboldt,^'  against 
H.  J.  Parker,  as  debtor,  and  the  other  defendants  as 
having  an  interest  therein.  Barring  one  or  two  other 
facts  that  we  regard  as  unimportant,  the  cause  was  sub- 
mitted on  the  following  stipulation  of  facts : 

^ '  It  is  hereby  agreed  and  stipulated  by  and  between 
all  the  parties  to  the  above-entitled  cause  that  the 
following  is  a  true  statement  of  facts,  and  that  the 
same  shall  be  used  as  such  on  the  trial  of  said  cause : 
First.  That,  on  the  fifth  day  of  October,  1881, 
Welcome  Ellis  was  the  owner  in  fee  simple  of  the 
premises  described  in  plaintiff's  petition,  and  on  that 
date  mortgaged  the  same  to  one  S.  A.  Johnson,  to 
secure  a  note  of  the  same  date  for  two  hundred  and 
fifty  dollars,  with  interest  at  nine  per  cent,  per  annum, 
due  October  5,  1886,  and  that  said  mortgage  was  duly 
recorded  on  the  day  of  its  date,  and  that  Exhibits  1 
and  2,  respectively,  hereto  attached,  are  copies  of 
said  note  and  mortgage,  and  that  no  part  of  the  same, 
principal  or  interest,  was  ever  paid,  except  as  herein- 
after stated.  Second.  That,  on  the  twenty-fourth  day 
of  February,  1882,  said  Ellis  mortgaged  said  premises 
to  the  defendant,  E.  E.  Colby,  to  secure  the  payment  of 
a  note  of  four  hundred  dollars,  with  interest  at  ten  per 
cent.,  due,  two  hundred  dollars  thereof  January  1, 
1883,  and  two  hundred  dollars  thereof  January  1, 1884, 
and  that  said  mortgage  contained  a  warranty  against 
all  incumbrance  *  except  a  mortgage  of  two  hundred 
and  fifty  dollars,'  and  that  said  mortgage  to  Colby  was 
duly  recorded  February  27,  1882.  Third.  That  said 
Ellis,  on  the  nineteenth  day  of  July,  1882,  sold  said 
premises  by  warranty  deed  to  EsteUa  B.  Fuller  foi  the 
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sum  of  seven  hundred  and  fifty  dollars,  and  said  deed 
was  duly  recorded  on  the  thirty-first  day  of  July,  1882, 
which  deed  was  subject  to  the  mortgage  of  two  hundred 
and  fifty  dollars  to  S.  A.  Johnson  aforesaid.  Fourth. 
That  said  E.  E.  Colby  sold  and  assigned  his  notes  and 
mortgage  of  four  hundred  dollars  to  one  Braley,  who 
brought  suit  for  foreclosure  of  the  same  in  the  circuit 

court  of  Humboldt  county,  Iowa,  on  the day  of , 

1883,  making  the  plaintiff  herein  C.  C.  Kellogg,  and 
the  defendants,  E.  E.  Colby,  H.  J.  Parker  and  Estella 
B.  Fuller  and  Welcome  Ellis,  parties  defendant,  and 
that  such  action  was  had  therein  that,  on  or  about  the 
twenty-eighth  of  July,  1885,  judgment  and  decree  were 
rendered  therein  in  said  circuit  court,  foreclosing  said 
mortgage  against  all  the  defendants  therein.  Fifth. 
That,  under  and  by  virtue  of  said  judgment  and  decree, 
said  property  was  sold  by  the  sheriff  of  said  county  on 
the  sixteenth  of  November,  1885,  and  a  certificate  of 
sale  issued  to  E.  E.  Colby,  defendant  herein,  who  pur- 
chased the  same  at  said  sale  for  the  sum  of  six  hundred 
and  fifty  dollars ;  and,  on  the  seventeenth  of  January, 
1887,  the  said  sheriff  made  to  E.  E.  Colby,  who  was 
still  the  holder  of  said  certificate,  his  sheriff's  deed  of 
said  premises,  and  the  said  deed  was  on  the  same  day 
duly  filed  for  record  and  recorded  in  Humboldt  county. 
Sixth.  That  said  judgment  and  decree  were  never 
reversed  or  set  aside,  and  no  redemption  was  ever 
made  from  said  sale  thereunder.  Seventh.  That,  pn 
the  eleventh  of  September,  1882,  said  Estella  B.  Fuller 
sold  said  premises  to  C.  C.  KeUogg,  the  plaintiff  herein, 
by  warranty  deed,  subject  to  the  aforesaid  Johnson 
mortgage,  payment  of  which  was  assumed  by  the 
grantee  as  part  of  the  purchase  price,  which  was  eight 
hundred  doUars,  as  recited  in  said  deed.  Eighth.  That, 
on  the  eighteenth  of  April,  1883,  said  Kellogg,  the 
plaintiff,  sold  said  premises  by  full  warranty  deed,  to 
'  the  defendant,  H.  J.  Parker.  Ninth.  That  said  deed 
from  plaintiff  herein    to  defendant,    H.    J.    Parker, 
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expressed  a  consideration  of  eight  hundred  dollars; 
that  no  money  was  paid  at  the  time  of  the  sale,  but 
that  defendant  Parker  gave  to  the  plaintiff  his  several 
notes  and  mortgage  for  the  sum  of  six  hundred  and 
twenty-five  dollars,  with  eight-per-cent.  interest,  which 
are  the  notes  and  mortgage  sued  on  herein,  and  the 
exhibits  attached  to  plaintiff's  petition  are  copies 
thereof ;  and  that  defendant  Parker  also  conveyed  to 
plaintiff  a  certain  town  lot,  which,  in  the  trade,  was 
called  one  hundred  and  seventy-five  doUars,  but  which 
plaintiff  afterwards  sold  for  one  hundred  dollars. 
Tenth.  That  the  defendant,  H.  J.  Parker,  has  paid  to 
plaintiff  interest  upon  the  notes  and  mortgage  sued  on 
herein  as  follows,  to-wit:  April  10,  1884,  he  paid  fifty 
dollars;  October  10,  1884,  he  paid  twenty-five  dollars; 
April  10, 1885,  he  paid  twenty-five  dollars;  October  10, 
1885,  he  paid  twenty-five  dollars;  April  10,  1886,  he 
paid  twenty-five  dollars.  Eleventh.  That  said  H.  J. 
Parker,  on  the  fourteenth  of  June,  1887,  sold  said 
premises  to  E.  E.  Colby  by  warranty  deed,  copy  of 
which  is  hereto  attached  and  marked  'Exhibit  5,'  and 
to  which  reference  is  made  for  the  recitals  and  cove- 
nants therein  contained.  Twelfth.  That  the  consider- 
ation expressed  in  said  deed  from  Parker  to  Colby  is 
eight  hundred  dollars,  but  in  truth  knd  in  fact  the  only 
consideration  paid,  or  agreed  to  be  paid,  for  said  con- 
veyance was  that  Colby  should  pay  the  expense  of 
making  the  same,  and  that  said  Colby  should  pay  all 
claims  and  costs  thereon  that  should  be  adjudged 
valid  on  account  of  the  notes  and  mortgage  given  by 
said  Parker  to  the  plaintiff  Kellogg,  being  the  notes 
set  forth  in  plaintiff's  petition,  which  agreement  by 
said  Colby  was  in  writing.  Thirteenth.  That  the 
actual  consideration  paid  by  the  plaintiff  to  the  defend- 
ant, Estella  B.  Fuller,  for  the  conveyance  mentioned 
in  paragraph  7  hereof  was  as  follows,  to-wit:  One 
hundred  and  fifty  dollars  ($150)  was  paid  in  cash  at 
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the  date  of  deed;  three  hundred  and  fifty  dollars 
($350)  was  deposited  in  bank  by  plaintiff,  to  be  paid 
when  all  incumbrances  save  and  except  the  Johnson 
mortgage,  mentioned  in  paragraph  1  hereof,  should 
be  removed ;  and  the  payment  of  said  Johnson  mort- 
gage was  assumed  by  the  plaintiff.  Fourteenth.  The 
plaintiff  Kellogg  paid  the  said  Johnson  mortgage  at 
maturity,  intending  thereby  to  subrogate  himself,  and 
be  subrogated  to  all  the  rights  of  the  said  S.  A. 
Johnson  in  and  to  said  note  and  mortgage,  and  the 
property  covered  thereby.  Fifteenth.  That,  upon  the 
conveyance  (set  forth  in  paragraph  8  hereof)  by 
plaintiff  to  the  defendant  Parker,  said  Parker  entered 
into  the  possession  of  the  premises  conveyed,  and 
remained  in  the  undisturbed  possession  and  use  of  the 
same  until  January  17,  1887;  but  who  has  been  in 
possession  since  that  date  shall  be  determined  by  evi- 
dence to  be  hereafter  taken  in  this  cause." 

Under  the  facts  thus  stated,  the  plaintiff  sought 
either  a  judgment  of  foreclosure  against  the  defendant 
Parker,  or  that,  if  denied,  h^  be  subrogated  to  the 
rights  of  Johnson  under  the  mortgage  paid  by  him. 
The  defendant  Parker,  by  way  of  counterclaim,  sought 
to  recover  against  the  plaintiff  on  his  covenants  of 
warranty,  because  of  the  Colby  mortgage,  under  which 
Braley  foreclosed,  and  the  sheriff's  deed  was  made  to 
Colby.  The  defendant  Colby  pleads,  as  against  the 
plaintiff's  claim  for  judgment  of  foreclosure  or  subro- 
gation, his  sheriff's  deed  under  the  foreclosure  sale, 
and  asks  to  be  dismissed,  with  costs.  The  defendant, 
Estella  B.  Fuller,  pleads  that  there  has  been  no  eviction 
of  plaintiff  from  the  land ;  that  the  title  of  the  defend- 
ant Colby  haa  been  conveyed  to  one  A.  E.  Clark,  who 
now  has  a  perfect  title  to  the  land,  and  tenders  the 
same  to  the  plaintiff.  The  defendants,  Colby  and 
Parker,  deny  that  the  title  of  the  land  is  in  Clark,  and 
not  in  defendant  Colby,  and  the  plaintiff  asks  that  the 
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defendant  Fuller  be  required  to  perfect  his  title,  or  that 
he  have  his  judgment  of  foreclosure  against  her,  or 
adequate  relief.  The  district  court  gave  judgment  dis- 
missing the  plaintiflE's  petition  for  foreclosure  against 
Parker,  and  gave  to  Parker  a  judgment  against  the 
plaintiflE,  because  of  a  breach  of  his  covenants  of  war- 
ranty, for  one  hundred  and  thirty-three  dollars,  decreed 
the  title  tendered  to  Estella  B.  Fuller  to  perfect  the 
title  in  the  plaintiff  void,  and  gave  judgment  for  the 
plaintiff  against  Estella  B.  Fuller  for  forty-eight 
hundred  and  fifty  dollars  and  eighty-nine  cents.  It 
further  gave  judgment  subrogating  the  plaintiff  to  the 
rights  of  Johnson  under  his  mortgage,  and  made  the 
same  a  lien  on  the  land  superior  to  defendant  Colby's 
title.     The  defendant  Colby  appeals. — Beversed. 

A.  D.  BicJcnell  and  P.  Finchy  for  appellant. 

(r.  S,  Garfield  ancj  R,  M.  Wrighty  for  appeUee. 

Granger,  J. — I.  There  is  a  motion  to  dismiss  the 
appeal  for  the  reason  that  the  appellant  had  served  no 

notice  of    appeal    on    his    codefendants, 
'  noticed*  Fuller  and  Parker,  under  the  requirements 

service  upon  a     r^      •*  ..  c\t  i^  a  <»     n  //A 

coparties:         of  Codc,  scctiou  3174,   as  foUows:     '^A 

Jurisdiction.  '  ' 

part  of  several  coparties  may  appeal ;  but 
in  such  cases  they  must  serve  notice  of  the  appeal  upon 
all  the  other  coparties,  and  file  the  proof  thereof  with 
the  clerk  of  the  supreme  court.''  In  Moore  v.  Held,  73 
Iowa,  538,  it  is  held  that  the  service  of  the  notice 
under  said  section  is  not  jurisdictional.  It  is  also  there 
held  that,  where  there  is  a  failure  to  serve  such  notice 
on  all  the  coparties,  this  court  has  jurisdiction  to  deter- 
mine such  questions  as  affect  only  the  appellant  and 
che  adverse  party. 

The  only  question  presented  by  the  appeal  is 
whether  or  not  the  land  now  owned  by  the  defendant 
Colby  is  liable  for  the  Johnson  mortgage  under  the 
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judgment  subrogating  the  plaintiff  to  the  rights  of 
Johnson.  The  judgments  of  the  district  court  affecting 
the  interests  of  the  defendants,  Fuller  and  Parker,  are 
not  appealed  from,  and  hence,  as  to  them,  are  condu- 
sive,  and  of  such  a  character  that  the  determination  of 
the  qpiestion  presented  by  the  appeal  can  in  no  manner 
affect  them.  It  is  only  contended  that,  if  the  deed 
tendered  by  Fuller  to  the  plaintiff  was  void,  '4t  would 
destroy  all  defenses  of  Parker  based  on  the  alleged 
breach  of  warranty. '^  But  Parker  has  not  appealed, 
and  the  decree  that  the  deed  is  void  is  conclusive,  and 
we  think  has  support  in  the  record.  The  motion  to 
dismiss  the  appeal  must  be  overniled. 

II.  The  plaintiff,  by  purchasing  the  land  under 
an  agreement  to  pay  the  Johnson  mortgage  as  p,  part  of 
^  „  the  purchase  price,  not  only" took  the  land 

Sub^queS  ^^  subject  to  the  mortgage,  but  assumed  a 
BMnt^Sibro?^"  personal  liability  to  Johnson  for  its  pay- 
gation.  ment.     When  Colby  purchased  the  land 

under  the  foreclosure  judgment,  the  record  gave  to 
him  notice  of  this  undertaking  and  obligation  on  the 
part  of  the  plaintiff.  It  is  true  that  Colby,  when  he 
purchased  the  land  at  the  foreclosure  sale,  had  notice 
from  the  record  that  the  Johnson  mortgage  was  unpaid, 
and  a  prior  lien,  for  which  his  land  might  become 
liable;  but  he,  at  the  same  time,  had  knowledge  of 
the  plaintiff's  personal  undertaking  to  pay  the  debt. 
As  between  the  plaintiff  and  Johnson,  this  personal 
obligation  never  ceased  until  the  debt  was  paid.  In 
paying  the  debt,  he  simply  paid  for  the  land  he  bought 
from  Fuller,  and  which  he  afterwards  sold  to  Parker 
with  covenants  against  incumbrances.  The  title  of  the 
land  now  vests  in  Colby  by  virtue  of  the  sheriff's  deed. 
The  judgment  below  in  its  effect  is  that,  for  some 
reason,  the  plaintiff's  obligation  to  pay  the  Johnson 
mortgage  became  secondary ;  for  the  right  of  subroga- 
tion never  follows  an  actual  primary  liability.     Jones  on 
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Mortgages,  sec.  792;  Sheldon  on  Subrogation,  sec.26; 
Pomeroy  on  Equity  Jurispradence,  sees.  707,  1212, 
note  1.  Looking  to  the  appellee's  argument  for  grounds 
to  sustain  the  action  of  the  court,  it  is  said  that  ''the 
land  being  the  primaiy  fund,  and  the  plaintiflE  being  also 
personally  held  for  payment,  *  *  *  he  had  the 
right  to  pay  the  mortgage,  and  be  subrogated  to 
Johnson's' rights. '^  Authorities  are  cited  announcing 
some  general  principles  as  to  subrogation,  but  none 
supporting  the  rule  as  claimed.  It  is  not  a  case,  as  we 
understand,  where  the  ''land  is  the  primary  fund''  for 
the  payment.  The  plaintiff's  personal  obligation  was 
first, — primary, — against  which  he  could  plead  no 
excuse,  and  that  obligation  existed  to  the  moment  he 
paid  the  debt.  The  obligation  was  entirely  uninflu- 
enced by  Colby's  conduct  or  situation  as  to  the  land. 

Importance  is  attached  to  the  fact  that  the  plain- 
tiff paid  the  mortgage,  intending  to  be  subrogated  to 
the  rights  of  Johnson.  But  the  intent  so  to  do  could 
avail  him  nothing,  in  the  absence  of  a  legal  right  to  be 
so  subrogated.  His  obligation  was  not  of  a  character 
to  entitle  him  to  such  a  right.  It  wiU  be  seen,  by  refer- 
ence to  the  facts,  that  Parker  made  to  Colby  a  deed  of 
the  land  June  14, 1887,  and  some  importance  is  attached 
to  that  fact  by  the  appellee ;  but  nothing  more  need  be 
said  than  that  Colby  took  nothing  by  that  deed. 

The  judgments  in  the  case  that  are  now  conclusive 
show  that  the  rights  of  Parker  were  lost  because  of  the 
breach  of  the  covenants  of  warranty  by  the  plaintiff  to 
Parker.  Colby,  as  a  consideration  for  the  deed,  merely 
agi-eed  to  pay  the  notes  that  Parker  gave  to  the  plain- 
tiff, if  adjudged  valid.  They  were  adjudged  of  no 
force  because  of  the  failure  of  title  from  the  plaintiff  to 
Parker.  We  are  clearly  of  the  opinion  that  the  court 
erred  in  subrogating  the  plaintiff  to  the  rights  of 
Johnson  under  the /mortgage.  See,  in  support  of  our 
conclusion:     Goodyear   v.    Goodyear^   72  Iowa,  329; 
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Byington  v.  Fountain^  61  Iowa,  512 ;  Massie  v.  Mann,  17 
Iowa,  131;  Morrison  v.  Morrison,  38  Iowa,  73.  There 
are  numerous  other  cases  to  the  same  effect.    Reveesed. 


S    ' 


Mabtha  Ann  Bacon  et  al.y  Appellants,  v.  R.  J.  Chase 

et  al.y  Appellees. 

1.  Administrator's  Sale :  jtjrisdiction  of  court  .  waiver  op 
notice:  collateral  ATTACit.  Where  about  four  years  after  the 
issuance  of  letters  of  administration  in  tiiis  state  upon  the  estate  of  a 
deceased  non-resident,  during  which  time  no  claims  had  been  filed 
against  the  estate,  the  administrator  made  application  for  permission 
to  sell  certain  real  estate,  situated  in  the  same  county,  for  the  pay- 
ment of  debts,  and  accompanying  said  application  was  a  statement  of 
account  in  favor  of  the  administrator  in  a  sum  about  equal  to  the 
value  of  said  real  estate,  upon  which  was  indorsed  the  statement,  that 
said  account  was  just  and  ti-ue,  and  that  the  goods  and  estate  of  the 
deceased  in  Iowa  ought  to  be  sold  for  the  purpose  of  liquidating 
the  same,  which  indorsement  was  signed  by  the  administrator  of 
the  same  estate  in  Massachusetts,  and  by  the  widow  of  the  deceased, 
also  a  resident  of  said  state,  on  behalf  of  herself  and  as  guardian  for 
her  minor  children,  held,  that  the  indorsement  upon  said  account 
operated  as  a  waiver  of  notice  by  the  widow,  of  the  application  to  sell 
and  that,  the  court  having  jurisdiction  of  the  subject-matter,  a  sale 
of  said  real  estate  in  pursuance  of  an  order  of  courjb  upon  said 
application  was  valid  as  against  the  widow. 

2.     :  :  laches:  adverse  possession.    Nearly  thirty  years 

after  the  above  order  of  sale  the  widow  and  children  of  the  deceased, 
who  had  continuously  during  all  that  time  been  residents  of  Massa- 
chusetts, commenced  this  action  to  quiet  their  title  to  said  real 
estate,  offering  to  make  payment  of  the  money  paid  to  the  administra- 
tor for  the  land,  together  with  all  legal  taxes  and  interest.  It  was 
then  about  twenty-six  years  after  the  administrator's  deed  to  said 
land  had.  been  recorded,  and  about  ten  years  after  the  youngest  heir 
became  of  age.  During  all  that  time  the  widow  had  known  that  her 
husband  died  seized  of  said  land,  and  of  the  above  proceedings  and 
sale,  and  the  same  facts  were  known  to  the  children  for  many  years 
after  the  commencement  of  this  suit,  but  no  claim  of  ownership  was 
•ever  made  by  any  of  them  until  solicited  to  give  a  quitclaim  deed  a 
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short  time  before  the  oommencement  of  this  action.  Meld,  that  th& 
plaintiffs  were  guilty  of  laches  in  not  sooner  asserting  their  rights  in 
the  land,  and  that  they  were  now  barred  and  estopped  from  elaimin^^ 
title  thereto. 

3.     : : ' : .     The  adverse  title  of  the  defendants 

being  of  record,  held,  that  the  fact  that  daring  the  time  when  the  land 
in  question  was  used  as  a  farm  a  forty- acre  tract  of  low  land  was  not 
cultivated,  and  that  after  the  land  was  platted  into  town  lots  only  a 
few  thereof  had  been  occupied  up  to  the  commencement  of  this 
action,  would  not  excuse  the  laches  of  the  plaintiff,  nor  prevent  the 
running  of  the  statute  of  limitations. 

4.     :    CONSIDERATION:    PAYMENT.     The  debt  for  the  payment  of 

which  the  land  in  question  was  sold  was  one  owing  the  administrator, 
and  the  land  was  sold  to  one  P.,  to  whom  the  administrator  was 
indebted,  and  for  that  reason  no  money  was  actually  paid  by  P. 
Held,  that,  under  the  circumstances  of  this  case^  the  sale  would  not 
for  such  reason  be  deemed  invalid. 

Appeal  from  Woodbury  District  Cotirt,—B.o^.  Geobge. 

W.  Wakefield,  Judge. 

Monday,  Octobeb  19, 1891. 

November  17,  1888,  M.  A.  Bacon,  widow,  and* 
Moses  C.  Bacon,  Leonard  R.  Bacon  and  Sarah  Tule, 
sole  heirs  of  Moses  W.  Bacon,  jQiled  their  petition 
entitled  as  in  equity  against  R.  J.  Chase  and  fifty-five 
other  defendants.  They  alleged  that  Moses  W.  Bacon 
died  seized  of  the  northwest  quarter  of  the  southeast 
quarter  of  section  27,  township  89,  range  47,  Woodbury 
county,  Iowa,  and  that  they  became  the  owners  thereof 
by  inheritance ;  that  the  defendants  are  making  claim 
of  title  thereto  by  virtue  of  a  pretended  deed  of  convey- 
ance from  Horace  C.  Bacon,  as  administrator  of  the 
estate  of  Moses  W.  Bacon,  deceased,  which  they  alleged, 
for  various  reasons  set  out,  is  absolutely  void.  They 
offered  to  pay  to  the  defendants  all  money  paid  to 
Horace  C.  Bacon  for  the  property,  and  all  legal  taxes 
paid  by  the  defendants  and  their  grantees,  with  interest, 
and  ask  to  be  quieted  in  their  title.  E.  J.  Haynes 
intervened,  and  claims  to  own  the  undivided  twenty- 
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fifth  part  of  the  land  in  connection  with  the  plaintiffs 
by  conveyance  from  Moses  C.  Bacon  since  the  com- 
mencement of  this  action,  and  joins  with  the  plaintiflEs 
in  the  allegations,  tender  and  prayer  in  their  petition. 

R.  J.  Chase  and  forty-four  other  defendants  join  in 
answering.  They  admitted  that  the  legal  title  to  the 
land  was  in  Moses  W.  Bacon  at  his  death,  and  allege 
that  Horace  C.  Bacon  was  duly  appointed  administrator 
of  the  estate  in  this  state,  and  that  such  proceedings 
were  had  in  the  county  court  of  Woodbury  county  as 
that  on  December  15,  1858,  he  was  authorized  to  sell 
said  land  to  pay  debts;  that  on  November  22,  1860,  he 
sold  and  conveyed  the  same  to  Joseph  C.  Plummer, 
which  sale  and  conveyance  were  approved  by  the  judge 
of  said  court  December  15,  1860,  and  the  deed  to 
Plummer  duly  recorded  April  11, 1862,  and  under  which 
the  def endands  hold  title ;  that  at  all  times  since  these 
defendants,  and  those  under  whom  they  claim  title, 
have  had  the  care,  custody  and  possession  of  the  land 
and  have  paid  taxes  thereon ;  that  the  defendant  Chase 
caused  the  same  to  be  platted  into  lots,  blocks, 
streets  and  alleys,  as  an  addition  to  Sioux  City,  and 
that  the  other  defendants,  or  their  grantors,  have  pur- 
chased and  hold  title  to  the  lots,  and  many  of  them 
have  built  upon  and  improved  the  same;  that  for 
twenty-eight  years  the  plaintiffs  have  allowed  these 
defendants  and  their  grantors  to  pay  the  taxes,  exercise 
acts  of  ownership  and  possession  over  the  land,  to  buy 
and  sell  to  persons  having  no  knowledge  of  the  plain- 
tiffs' claim,  and  to  expend  money  upon  the  lands, 
without  giving  warning  or  notice  of  any  claim  thereto. 
The  defendants  alleged  that  the  plaintiffs  are  barred, 
foreclosed  and  estopped  from  claiming  any  interest  iu 
the  land  by  reason  of  the  administrator's  sale  and  con- 
veyance, by  the  statute  of  limitations,  and  by  their 
laches  in  asserting  any  interest  therein. 
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The  plaintiffs,  in  reply,  alleged  that  the  proceed- 
ings in  the  county  court  of  Woodbury  county  for  the 
sale  of  the  lands  were  without  jurisdiction,  because  no 
claim  or  indebtedness  was  proved  against  the  estate; 
that  none  existed  requiring  such  sale ;  that  the  applica- 
tion and  order  of  the  court  did  not  name  or  describe 
the  real  estate  to  be  sold ;  that  the  writ  failed  to  pre- 
scribe any  notice  to  be  given ;  that  the  application  and 
order  were  made  on  the  same  day ;  that  no  notice  of 
said  application  was  given  to  the  plaintiffs,  or  any  of 
them;  that  the  court  had  no  jurisdiction  over  them,  or 
their  interests  in  said  property ;  that  the  order  was  not 
made  nor  the  application  heard  at  any  regular  session, 
nor  at  an  adjonrnment  of  a  regular  session,  nor  at  a 
time  when  said  court  had  authority  to  hear  the  appli- 
cation or  make  the  order;  that  no  appearance  was 
made  by  or  for  the  plaintiffs,  or  any  of  them,  nor  was 
a  guardian  ad  litem  appointed  to  defend  for  the  plain- 
tiffs, Moses  C,  Leonard  R.  and  Sarah  T.,  then  minors 
under  the  age  of  fourteen ;  that  the  pretended  sale  by 
the  administrator  was  made  nearly  four  years  after  his 
appointment,  nearly  two  years  after  the  order,  at  a 
time  when  no  claims  or  debts  had  been  approved  or 
allowed  against  the  estate,  and  when  all  such  debts 
were  barred;  that  it  was  a  private  sale,  in  another 
state,  without  actual  consideration,  and  for  an  expressed 
consideration  less  than  the  appraised  value  of  the 
property ;  that  no  report  of  the  sale  was  ever  made  to 
the  court,  or  the  sale  approved  by  the  judge  thereof. 
The  plaintiffs  further  reply  that  they  were  and  have 
been  residents  of  Massachusetts;  never  resided  in 
Iowa ;  that  they  were  wholly  ignorant  as  to  the  property 
or  business  of  Moses  W.  Bacon  in  Sioux  City ;  that  they 
<iid  not  know  Horace  C.  Bacon  had  been  appointed 
administrator,  and  had  no  notice  or  knowledge  of  the 
proceedings  in  the  county  court  for  the  sale  of  said 
property;    that  the  land  was  vacant  and  unoccupied 
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until  the  fall  of  1887,  and  that  the  plaintiffs  had  no 
knowledge  of  the  platting  and  improvements  thereafter 
made  thereon,  until  a  few  weeks  before  bringing  this 
action. 

Jeremiah  W.  White  filed  his  petition  of  interven- 
tion, claiming  mortgage  liens  upon  certain  lots,  as 
platted  by  the  defendant  Chase,  from  parties  holding 
under  Chase,  and  unites  with  the  defendants  in  praying 
that  the  plaintiffs'  petition  be  dismissed.  The  case  was 
submitted  to  the  court  as  an  equity  cause,  and  on  March 
17,  1890,  a  decree  was  entered  dismissing  the  plain- 
tiffs' petition,  and  giving  judgment  against  the  plaintiffs, 
for  costs,  from  which  judgment  and  decree  they  appeal. 
Afirmed\ 

Huhbardj  Spalding  S  Taylor^  for  appellants. 

Ji>y,  Hudson^    Call  &  Joy^  J.  H.  <&  C.  M.  Swan 
and  Craig  L.  Wright^  for  appellees. 

Given,  J. — It  will  be  seen  from  the  foregoing  state- 
ment of  the  pleadings  that  the  controlling  questions 
1.  admikibtra-     between  the  plaintiffs  and  the  defendants 
JSli^'Stion  of   are  whether  the  proceedings  had  in  the 
Sf ^ia^f ^^'    county  court  of  Woodbury  county  for  the 
Stack.  sale  of  real  estate,  and  the  deed  made  to 

Joseph  C.  Plummer,  under  whom  the  defendants  claim 
title,  was  such  as  to  divest  the  plaintiffs  of  their  title  to 
the  land,  or,  in  other  words,  whether  that  proceeding 
was  legal;  if  the  proceedings  were  not  legal,  then 
whether  the  plaintiffs  are  barred  from  now  asserting 
their  title  by  reason  of  their  delay  in  doing  so. 

The  record  of  the  county  court  shows  that  Horace  C. 
Bacon  was  duly  appointed  and  qualified  as  administrator  j 

of  the  estate  of  Moses  W.  Bacon  in  Iowa,  December  1,  j 

1856;   that  the  estate,  consisting  entirely  of  interests 
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in  real  estate,  was  apprai^d  at  sixty-eight  hundred 
and  forty-nine  dollars  and  ninety-five  cents.  December 
15,  1858,  the  administrator  filed  his  petition,  stating 
that  there  was  no  personal  property  to  pay  debts,  and 
asking  to  be  licensed  ''to  sell  so  much  of  the  real  estate 
of  said  deceased  as  may  be  suflScient  for  that  purpose." 
Accompanying  this  petition  was  an  account  against  the 
estate,  and  in  favor  of  Horace  C.  Bacon,  for  sixty- 
two  hundred  and  forty-three  dollars  and  ninety-eight 
cents,  upon  which  was  an  indorsement  as  follows: 

''We,  William  Richardson,  administrator  of  the 
goods  and  estate  of  said  deceased,  in  the  commonwealth 
of  Massachusetts,  and  Martha  Ann  Bacon,  widow,  and 
guaydian  of  the  minor  children  of  said  deceased,  hereby 
certify  that  the  above  statement  of  claim  against  the 
estate  of  said  deceased  is  just  and  true,  and  that  the 
goods  and  estate  of  said  deceased  in  Iowa  ought  to  be 
sold  for  the  purpose  of  liquidating  the  same. 

"William  Richardson, 

' '  Administrator, 

"Martha  A.  Bacon, 

"Guardian." 

On  the  same  day  an  order  was  entered  of  record, 
signed  by  the  judge,  that  the  administrator  "proceed 
to  sell,  at  public  or  private  sale,  so  much  of  the  deced- 
ent's real  estate  as  will  pay  all  the  debts  of  said  decedent, 
together  with  all  incidental  expenses  and  costs;  and 
that  said  Horace  C.  Bacon,  administrator,  is  hereby 
authorized  to  execute  to  the  purchaser  a  valid  convey- 
ance of  all  the  rights  and  interest  of  the  said  deceased 
at  the  time  of  his  death  in  and  to  the  real  estate  by  hJTo 
sold."  November  22,  1860,  Horace  C.  Bacon,  admin- 
istrator, executed  a  deed  of  conveyance  to  Joseph  Q. 
Plummer,  conveying  to  him,  by  virtue  of  this  order, 
certain  real  estate,  including  that  in  question,  upon 
which  deed  is  an  indorsement  as  follows : 
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"  State  OF  Iowa,        1 
*' Woodbury  County.  J 

"  Be  it  known  that  on  this  fifteenth  day  of  December, 
A.  D.  1860,  after  a  careful  examination  of  the  above 
deed  of  conveyance,  and  the  acts  of  H.  C.  Bacon, 
administrator,  in  executing  the  same,  I  hereby  approve 
of  such  conveyance  and  sale.  In  witness  whereof  I 
have  hereunto  set  my  hand  and  seal. 

''John  P.  AllisonJ 
•  *'  County  Judge  Woodbury  County,  Iowa." 

This  deed  was  filed  for  record  April  11,  1862,  and 
duly  recorded. 

It  is  a  well-settled  principle  of  law  that  only  such 
objections  as  go  to  the  jurisdiction  of  the  county  court 
can  be  raised  in  this  collateral  attack  upon  the  proceed- 
ings and  judgment  of  that  court.  If  that  court  had 
jurisdiction  of  the  subject-matter  and  of  the  persons 
interested  the  proceedings  will  be  conclusively  presumed 
to  have  been  legally  done.  Morrow  v.  Weed,  4  Iowa, 
77;  Wadev.  Carpenter ,  4  Iowa,  361;  Little  v.  Sinnettp 
7  Iowa,  324;  Long  v.  Burnett,  13  Iowa,  28;  Pwrsley  v. 
Hayes,  22  Iowa,  11 ;  Shawhan  v.  Loffer,  24  Iowa,  217 ; 
Bead  v.  Howe,  39  Iowa,  558 ;  Tharp  v.  Brenneman,  41 
Iowa,  251;  Hilton  v.  Btuigett,  43  Iowa,  684;  Lees  v. 
Wetmore,  58  Iowa,  178 ;  Stanley  v.  Nolle,  59  Iowa,  668. 
The  land  and  administration  being  in  Woodbury  county, 
and  a  petition  being  filed,  the  county  court  had  unques- 
tioned jurisdiction  of  the  subject-matter.  The  conten- 
tion is  whether  it  had  jurisdiction  of  the  plaintiflEs. 

Jurisdiction  of  these  persons  could  only  be  acquired 
by  the  service  of  such  notice  and  in  such  manner  as  is 
provided  by  law,  or  by  their  waiving  such  notice  or 
voluntarily  appearing.  The  plaintiffs  were  at  all  times 
residents  of  Massachusetts,  and  neither  of  them  ever 
was  in  Iowa.  The  heirs  were  minors  and  all  under 
fourteen  years  of  age.  They  resided  with,  and  were  in 
the  care  and  custody  of,  their  mother,   Martha  Ann 
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Bacon,  and  each  testifies  that  no  notice  of  the  proceed- 
ings to  sell  the  land  was  ever  served  upon  them.  There 
is  testimony  showing  that  in  the  earlier  years  of  the 
county's  history  the  files  of  the  county  court  were  inse- 
curely kept,  and  papers  liable  to  be  lost.  It  is  urged 
that  from  this  fact,  and  the  presumption  that  arises  from 
the  court's  exercising  jurisdiction,  we  may  infer  that 
notice  was  served  upon  all  the  plaintiffs.  Concede  that 
there  is  nothing  in  the  record  aside  from  this  presump- 
tion that  any  notice  was  prescribed  or  served,  yet  it  is 
very  clear  that  Mrs.  Bacon  did  sign  this  indorsement 
for  herself  as  widow  and  as  guardian  of  her  children^ 
and  thereby  consented  to  granting  the  order  for  the 
sale  of  real  estate  to  pay  the  claim  of  Horace  C.  Bacon, 
and  equally  clear,  we  think,  that  she  thereby  submitted 
herself  to  the  jurisdiction  of  the  county  court  in  that 
proceeding.  The  statute  in  force  at  the  time  provided 
that,  before  an  order  could  be  made  authorizing  a  sale 
of  land  by  an  administrator,  ''such  notice  as  the  court 
may  prescribe  must  be  given  to  all  the  persons  inter- 
ested in  such  real  estate. '^  The  record  does  not 
disclose  that  any  notice  was  prescribed,  but  it  is  con- 
tended that  the  court  might  have  prescribed  notice  to 
Mrs.  Bacon  alone.  If  the  court  might  have  prescribed 
notice  to  the  mother  and  guardian  alone,  there  would 
seem  to  be  no  good  reason  why  it  would  not  acquire 
jurisdiction  upon  her  waiver  of  notice  and  consent  to 
the  order. 

Our  attention  is  called  to  the  statute  requiring 
notice  to  minors  under  fourteen  to  be  served  upon  the 
minor  and  also  on  the  father,  mother  or  guardian ;  but 
this  is  not  a  question  as  to  the  manner  of  service,  but 
whether  the  consent  of  the  mother,  for  herself  and  as 
guardian,  to  the  making  of  the  order  sought,  gave 
jurisdiction  as  to  herself  and  the  minors.  The  matter 
to  be  defended  against  was  the  right  of  Horace  0. 
Bacon,   administrator,  to  have  an  order  to  sell  real 
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estate  for  the  payment  of  the  debt  claimed  by  him  of 
the  estate.  Mrs.  Bacon,  for  herself  and  as  guardian 
of  her  children,  consented  to  the  making  of  such  an 
order,  and  for  the  payment  of  that  particular  debt.  It 
is  contended  that,  had  notice  to  her  as  widow  and 
guardian  alone  been  prescribed  and  served,  the  court 
would  have  had  jurisdiction  of  the  persons  of  all  these 
plaintiffs,  and  that  as  the  court  could  have  prescribed 
such  notice  it  might  act  upon  a  waiver  of  notice,  and 
consent  to  the  order  by  Mrs.  Bacon,  for  herself,  and  as 
guardian.  In  the  view  that  we  take  of  the  remaining 
question,  we  need  not  determine  whether  the  consent 
of  Mrs.  Bacon  was  suflScient  to  confer  jurisdiction  as  to 
the  minors.  We  think,  however,  that  this  waiver  and 
consent  is  entitled  to  consideration  in  determining 
whether  the  plaintiffs  are  barred  and  estopped  from 
now  claiming  the  land  by  reason  of  laches. 

Our  next .  inquiry  is  whether    the    plaintiffs  are 
barred  and  estopped  from  now  claiming  title  to  the 

a, . .         land  by  reason  of  their  delay  in  doing  so. 

ve*^^pot2e».    It  is  said  in   argument  that  this  cause 
^^^'  presents  merely  a  contest  of  legal  title,, 

but  the  case  was  brought,  and  has  been  prosecuted 
without  objection,  as  in  equity,  and  both  parties 
invoked  equitable  considerations  in  support  of  their 
claims;  therefore,  the  case  must  be  considered  as  an 
equitable  action  on  this  appeal.  It  i^  a  familiar  rule  of 
equity  that  there  must  be  conscience,  good  faith  and 
reasonable  diligence  on  the  part  of  the  party  asking 
rehef ,  to  call  into  action  the  powers  of  a  court  of  equity. 
McKnight  v.  Taylor ^  1  How.  161;  Brown  v.  Buena 
Vista  Co.j  95  U.  S.  157.  In  the  latter  case  it  is  said: 
"The  law  of  laches,  like  the  principle  of  the  limitation 
of  actions,  was  dictated  by  experience,  and  is  founded  in 
a  salutary  policy.  The  lapse  of  time  cairies  with  it  the 
memory  and  life  of  witnesses,  muniments  of  evidence 

Vol.  83—34 ' 
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and  other  means  of  proof.  The  rule  which  gives  it  the 
eflEect  prescribed  is  necessary  to  the  peace,  repose  and 
welfare  of  society.  The  departure  from  it  would  open 
a  field  to  the  evils  intended  to  be  excluded."  See,  also, 
New  Albany  v.  Burke^  11  Wall.  107;  Fraker  v.  Homkj 
36  Fed.  Eep.  403.  ' 

The  law  of  laches  is  more  especially  applicable  to 
cases  where  a  party  cognizant  of  his  rights  does  not 
take  steps  to  enforce  them  while  they  are  open  to  him, 
but  lies  by  and  suffers  other  parties  to  incur  expense,  etc. 
Tosh  V.  Adams,  10  Gush.  252.  In  Carpenter  v.  Carpen- 
ter,  70  111.  463,  the  court  says:  **We  are  aware  of  no 
principle  of  equity  that  will  permit  the  complainant  to 
abandon  his  property  for  eighteen  years,  when  the 
records  of  the  county  and  the  notorious  acts  of  the 
defendants  would  have  sht)wn  him  at  any  time  that 
the  defendants  were  claiming  to  be  the  owners.''  In 
The  Key  City,  14  Wall.  653,  it  is  said:  **Long  acquies- 
cence or  laches  can  be  excused  only  by  showing  some 
actual  hindrance  or  delay  caused  by  the  fraud  or 
concealment  of  the  opposite  party,  which  will  appeal 
to  the  conscience  of  the  chancellor.''  It  has  been 
uniformly  held  in  this  state  that  the  statute  of  limita- 
tions applies  equally  in  courts  of  equity  as  in  courts  of 
law.  Phares  v.  Walters,  6  Iowa,  106;  Newman  v. 
Be  Larimer  J  19  Iowa,  244;  Belf  v.  Eherly,  23  Iowa, 
467. 

The  commencement  of  this  action  was  the  first 
assertion  of  ownerehip  by  the  plaintiffs,  or  either  of 
them.  It  was  not  commenced  until  nearly  thirty  years 
after  the  order  to  sell  was  made,  twenty-eight  years 
after  the  sale  and  conveyance,  twenty-six  years  after 
the  deed  was  recorded,  and  about  ten  years  after  the 
youngest  heir  became  of  age.  In  explanation  and 
excuse  of  this  delay  it  is  said  that  the  plaintiffs  were 
residents  of  a  distant  state,  were  never  in  Iowa,  and 
were  ignorant  of  their  rights  to  the  property.     While  it 


Oct.  1891]  Bacon  v.  Chase.  531 

is  true  they  were  residents  of  Massachusetts,  and  were 
never  in  Iowa,  it  is  evident  that  Mrs.  Bacon  knew  that 
her  husband  died  seized  of  land  in  Woodbury  county, 
and  knew  of  the  proceedings  to  sell,  and  of  the  sale  of 
the  same.  We  are  equally  satisfied  that  each  of  the 
other  plaintiffs  knew  the  same  facts  for  many  years 
before  the  commencement  of  this  action.  It  is  proba- 
bly true,  as  claimed,  that  they  believed  that  they  had 
lost  all  rights  in  the  land  by  tax  sales  or  otherwise,  and, 
therefore,  did  not  sooner  make  claim  to  it.  It  is  cer- 
tainly true  that  they  did  not  make  any  claim  of  owner- 
ship whatever  until  solicited,  a  short  time  before  the 
commencement  of  the  action,  to  give  a  quitclaim  deed. 
This  request  prompted  them  to  inquire,  and  led  to  the 
discovery  of  all  that  is  now  urged  against  the  defend- 
ants' title,  and  the  further  fact  that  the  improvement 
and  growth  of  Sioux  City  had  greatly  Increased  the 
value  of  the  land.  It  will  be  noticed  that  the  main 
ground  upon  which  the  plaintiffs  seek  to  defeat  the 
defendants'  title  is  that  the  county  court,  ordering  the 
sale  of  the  land,  did  not  have  jurisdiction  of  the  per- 
sons of  these  plaintiffs  for  want  of  notice.  For  nearly 
thirty  years  this  claim  was  as  apparent  from  the  record 
as  it  is  now,  and  for  more  than  twenty-five  years  the 
public  records  of  Woodbury  county  displayed  the  fact 
that  the  land  in  question  was  held  by  this  title  adversely 
to  the  plaintiffs .i  It  is  manifest  that  the  plaintiffs  made 
no  inquiry  whatever,  and  that,  had  they  inquired,  they 
would  at  any  time  within  twenty-five  years  have  learned 
from  the  public  records  all  that  is  now  known  as  to  the 
defendants'  title.  Knowing,  as  they  did  years  ago, 
that  Moses  C.  Bacon  had  died  seized  of  real  estate  in 
Woodbury  county,  reasonable  diligence  required  that 
they  should  have  investigated  as  to  their  rights,  and 
asserted  them  within  the  time  allowed  by  law,  instead 
of  remaining  silent  and  inactive  until  innocent  parties 
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had  invested  in  the  land,  and  in  its  platting  and 
improvement. 

III.  It  is  said  that  the  land  was  vacant  and  unoc- 
cupied until  recently,  before  the  commencement  of  this 
8  __. . .  action,  and  that  thereafter  only  a  few  of 

•  the  lots  into  which  it  was  platted  were 

actually  occupied.  It  is  contended  that  the  plaintiffs, 
as  the  holders  of  the  legal  title,  were  in  possession,  and 
that  there  was  no  actual  adverse  possession  to  notify 
them  of  the  defendants'  claim.  As  already  stated,  the 
records  showed  this  adverse  title.  The  forty  acres  in 
question  are  a  part  of  the  one  hundred  and  twenty 
acres  sold  and  conveyed  under  the  order  of  the  county 
court,  the  whole  of  which  composed  a  farm.  The  forty, 
being  low  ground,  was  not  cultivated  or  occupied  sepa- 
rately from  the  rest  of  the  tract  until -it  was  separately 
conveyed.  The  occupation  of  the  tract  included  the 
forty  acres,  and  thus  it  was  continuously  and  openly 
occupied  under  the  title  from  the  administrator  until 
conveyed  1;o  the  defendant  Chase,  and  thereafter  by 
him  and  his  grantees.  In  all  these  years  neither  of  the 
plaintiffs  ever  paid  or  offered  to  pay  any  taxes,  nor  in 
any  way  asserted  any  interest  in  the  land.  We  discover 
nothing  in  the  facts  of  the  case  to  explain  or  excuse  the 
manifest  laches  of  the  plaintiffs,  nor  to  take  the  case 
out  of  the  rule  of  the  statute  of  limitations.  ' 

IV.  The  further  allegation,  that  Horace  C.  Bacon, 
administrator,  sold  and  conveyed  the  land  in  payment 

_  of  his  own  individual  indebtedness,  should 

'  eSu^f  pay.    probably  be  noticed.     If  this  were  true,  it 

would  not  be  available,  as  against  these 
defendants,  under  the  circumstances  of  the  case.  The 
fact,  however,  as  it  appears,  is  that  the  land  was  sold 
to  pay  a  debt  of  the  estate  to  Horace  C.  Bacon,  a  large 
part  of  which  was  for  money  advanced  by  him  to  pay  a 
mortgage  upon  a  homestead  of  his  deceased  brother, 
and  to  save  it  to  the  plaintiffs.     It  may  be  that  no 
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money  passed  between  him  and  Plummer,  nor  was  it 
necessary  that  there  should  be.  Plummer  owed  him, 
as  administrator,  for  the  land.  He,  as  administrator, 
owed  himself  the  debt,  to  pay  which  the  land  was  sold, 
and  he,  in  turn,  personally  owed  Plummer. 

The  record  and  arguments  are  voluminous,  and  the 
questions  discussed  numcFous;  but,  in  our  view,  those 
which  we  have  considered  are  controlling,  and  it  is 
unnecessary  to  notice  other  questions  discussed.  Upon 
the  whole  record,  we  reach  the  conclusion  that,  as  to 
Mrs.  Bacon,  the  county  court  had  jurisdiction,  and  that 
the  sale  and  conveyance  to  Plummer  are  valid  as  to 
her;  that,  though  her  consent  as  guardian  may  not 
have  given  jurisdiction  as  to  the  children,  they  and  she 
are  aUke  barred  from  now  asserting  title  adverse  to 
the  defendants  by  reason  of  their  long  delay  in  doing 
so.     The  judgment  of  the  district  court  is  affirmed. 


Butler  Bros,  et  ah,  Appellees,  v.  J.  W.  Diddy, 

Sherijff,  Appellant. 

Chattel  Mortgagee:  iksolvency:  PREPERRiNa  creditors.  Where  an 
insolvent  de'btor,  at  the  instance  of  an  attorney  for  a  mercantile 
agency,  executed  several  mortgages  upon  his  stock  of  merchandise  to 
as  many  different  creditors,  without  their  knowledge,  and  upon  the 
same  day,  for  the  purpose  of  securing  a  hona  fide  indebtedness,  and 
such  creditors  upon  being  notified  of  the  debtor's  action  by  telegraph 
immediately  accepted  the  security,  and  the  attorney  thereupon 
entered  into  possession  of  the  property  on  behalf  of  such  mortgagees, 
held,  that  the  mortgages  did  not  constitute  a  general  assignment  for' 
the  benefit  of  creditors,  and,  therefore,  void  because  of  preferences. 

Appeal  from  Dallas  District  Court. — ^Hon.  A.  W. 

Wilkinson,  Judge, 
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Tuesday,  Ootobee  19, 1891. 

The  plaintiffs,  four  in  number,  each  brought  an 
action  to  recover  certain  goods,  or  their  value,  by  virtue 
of  certain  chattel  mortgages.  The  causes  were,  by 
agreement,  consolidated  for  trial,  and  judgment  entered 
for  the  plaintiffs,  from  which  the  defendant .  appeals. 
Affirmed. 

Cardell  d  Nichols  and  B.  8.  Barr,  for  appellant. 

White  (&  Clark  andB".  tA.  Hoyt,  for  appellees. 

Granger,  J. — The  facts  and  conclusions  upon 
which  the  district  court  based  its  judgment  appear  in 
an  opinion,  or  what  in  the  record  is  designated  a  ^'find- 
ing of  facts,''  as  follows: 

^ ^Finding  by  the  court:  These  plaintiffs  each 
bring  separate  suits  against  the  defendant,  each  claim- 
ing the  goods  in  controversy  under  and  by  virtue  of 
certain  mortgages  executed  to  them  by  one  Alexander 
Boyle,  the  owner  of  said  goods,  and  claiming  they  were 
in  possession  of  said  stock  of  goods  under  their  several 
mortgages  prior  to  and  at  the  time  said  goods  were 
taken  by  the  defendant,  and  they  now  claim  to  be 
entitled  to  the  possession  of  said  goods.  The  defend- 
ant claims  that  he  is  sheriff  of  Dallas  county,  Iowa,  and 
that  as  such  sheriff  he  levied  on  said  stock  of  goods 
under  and  by  virtue  of  certain  writs  of  attachment  then 
in  his  hands.  He  denies  the  validity  of  the  mortgages 
under  which  possession  of  said  goods  is  claimed  by 
plaintiffs,  and  alleges  that  said  mortgages  are  fraudu- 
lent and  void ;  that,  by  the  execution  of  said  mortgages 
by  said  Alexander  Boyle,  a  general  assignment  was 
intended,  or  that  the  transaction  was,  in  effect,  an 
assignment;  and  that  the  same  is  invalid  because 
certain  creditors  were  therein  preferred.  By  agreement 
of  all  the  parties  in  open  court,  these  several  causes 
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were  heard,  tried  and  determined  together,  upon  the 
evidence  introduced  herein,  and  the  same  is  to  be  tried 
as  an  equity  cause.  The  facts  established  in  this  case 
by  the  proof,  and  found  by  the  court,  are  substantially 
as  follows : 

^*In  December,  A.  D.  1888,  and  for  some  time 
prior  thereto,  one  Alexander  Boyle  was  and  had  been 
engaged  in  Perry,  Iowa,  in  the  business  of  keeping  a 
novelty  notion  store.  He  was,  on  the  date  aforesaid, 
indebted  to  a  number  of  firms,  from  whom  he  had 
purchased  goods  for  his  said  store.  Among  the  cred- 
itors were  these  plaintiflEs  and  the  attaching  creditors 
herein.  The  firm  of  Groldsberg  Bros.  &  Co.  held  a 
claim  of  nearly  one  hundred  and  sixty  dollars  against 
said  Boyle,  which  was  on  the  date  aforesaid  in  the 
hands  of  H.  H.  Cardell  for  collection.  That  on  the 
twenty-seventh  day  of  December,  A.  D.  1888,  said 
Alexander  Boyle  was  indebted  to  the  firm  of  Butler 
Bros,  for  goods  purchased  from  them  for  his  said  store 
in  the  sum  of  one  hundred  and  forty  dollars,  and,  for 
the  purpose  of  securing  the  same,  he  executed  to  the 
said  Butler  Bros,  the  mortgage  under  which  they  claim 
the  goods  in  controversy.  That  on  said  last-named  day, 
to-wit,  December  27,  A.  D.  1888,  the  said  Alexander 
Boyle  was  then  and  there  indebted  to  said  Charles 
Schmidt  for  goods  purchased  from  him  for  his  said 
store  in  the  sum  of  one  hundred  and  seventy-three  dol- 
lars and  forty  cents,  and,  for  the  purpose  of  securing 
the  same,  he  executed  to  the  said  Charles  Schmidt  the 
mortgage  under  which  he  claims  the  goods  in  contro- 
versy. That  on  the  date  aforesaid,  to-wit,  December 
27,  A.  D.  1888,  the  said  Alexander  Boyle  was  then  and 
there  indebted  to  said  C.  M.  Linnington  for  goods  pur- 
chased for  his  said  store  in  the  sum  of  one  hundred  and 
thirty-five  dollars  and  forty-two  cents,  and,  for  the 
purpose  of  securing  the  same,  he  executed  to  the  said 
C.  M.  Linnington  the  mortgage  under  which  he  claims 
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the  goods  in  controversy.  That  each  of  said  mortgages 
was  filed  for  record  in  the  recorder's  oflBce  of  Dallas 
county,  Iowa,  on  the  said  twenty-seventh  day  of 
December,  A.  D.  1888,  at  10:15  o'clock  i;.  m.  That  on 
the  twenty-eighth  day  of  December,  A.  D.  1888,  said 
Alexander  Boyle,  then  and  there  being  indebted  to  the 
said  firm  of  George  White  &  Co.,  for  goods  purchased 
for  his  said  store  in  the  sum  of  forty-three  doUars  and 
fifty  cents,  did,  for  the  purpose  of  securing  the  same, 
execute  to  said  George  White  &  Co.  the  mortgage 
under  which  he  claims  the  goods  in  controversy,  which 
said  mortgage  was  filed  for  record  on  the  same  day. 
On  the  morning  of  December  29,  A.  D.  1888,  H.  A. 
Hoyt,  who  was  then  acting  as  attorney  for  plaintiffs, 
with  the  mortgages  in  suit  in  his  possession,  and  under 
said  mortgages,  took  possession  of  the  stock  of  goods 
so  mortgaged  to  plaintiffs  by  said  Boyle,  the  same 
being  the  goods  in  controversy ;  and  that  said  Hoyt,  in 
taking  possession  of  said  stock  of  goods,  was  acting 
under  the  express  orders  and  directions  of  these  plain- 
tiffs; and  he  took  possession  of  said  stock  of  goods 
under  the  mortgages  aforesaid  prior  to  the  levy  of  said 
writs  of  attachment  by  defendant ;  and  said  Boyle  was 
so  in  the  possession  of  said  goods  at  the  time  the  same 
were  levied  upon  by  the  defendant  under  said  write  of 
attachment.  At  the  time  of  the  taking  of  the  mort- 
gages aforesaid,  said  H.  A.  Hoyt  was  attorney  for  the 
R.  Q-.  Dunn  Collection  Agency  and  for  the  Wilber 
Mercantile  Agency.  That  said  mortgages  were  executed 
by  said  Boyle  to  plaintiffs  at  the  request  of  said  Hoyt. 
That  at  the  time  of  the  execution  of  said  mortgages 
said  Hoyt  did  not  have  for  collection  the  claims  secured 
thereby,  but  the  said  plaintiffs,  immediately  upon  the 
taking  of  said  mortgages,  were  by  said  Hoyt  notified 
by  telegram  of  the  taking  of  said  mortgages,  and  the 
purpose  thereof,  and  his  said  acte  in  the  taking  of  said 
mortgages  were  at  once  ratified  and  adopted  by  the  said 
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plaintiflEs.  That,  as  to  the  mortgage  of  George  White 
&  Co.,  the  said  Hoyt  was  authoiized  and  directed  by 
the  said  George  White  &  Co.  to  take  said  mortgage  and 
secure  their  claim,  prior  to  the  taking  of  the  same  by 
him.  That  the  several  claims  for  which  said  several 
mortgages  were  given  were  each  a  valid  and  subsisting 
indebtedness  in  favor  of  said  several  plaintiflEs,  and 
against  said  Alexander  Boyle,  at  the  time  of  the  execu- 
tion of  said  mortgages,  and  that  said  mortgages  were 
executed  for  the  purpose  of  securing  said  several  claims, 
and  no  general  assignment  was  intended  by  the  parties 
thereto,  and  each  of  said  plaintiflEs  were  at  that  time 
bona  fide  creditors  of  said  Alexander  Boyle  to  the 
several  amounts  expressed  in  said  several  mortgages ; 
and  said  transaction  in  the  execution  of  said  mortgages 
was  not,  in  eflfect,  a  general  assignrfient.  That,  after  the 
•commencement  of  these  several  actions,  the  said  J.  W. 
Diddy  was,  by  order  of  this  court,  appointed  rieceiver  of 
said  stock  of  goods  in  controversy;  and  that,  as  such 
receiver,  under  the  orders  of  this  court,  he  sold  said 
stock  of  goods  for  the  gross  sum  of  nine  hundred  and 
fifty-four  and  seventy-five-hundredths  dollars,  which 
was  the  fair  and  reasonable  value  of  said  stock  of  goods 
at  said  time.  That  the  amount  paid  out  by  said 
receiver  upon  prior  liens  and  expenses  of  his  receiver- 
ship was .  three  hundred  and  twenty-seven  dollars  and 
seventy-five  cents.  That  the  net  proceeds  from  the 
sale  of  said  stock  of  goods  was  and  is  six  hundred  and 
twenty-seven  dollars. 

^'Having  found  the  foregoing  facts,  it  is  clear  there- 
from that  in  this  case  the  plaintiflfs  should  recover.  It 
is  clear  from  the  proof  in  this  case  that  said  mortgages 
ivere  executed  and  recorded,  and  that  Hoyt,  who  was 
acting  for  said  plaintiflfs,  was  in  possession  of  the  stock 
•of  goods  in  controversy  thereunder  prior  and  at  the 
time  the  defendant  took  possession  thereof  under  said 
writs  pf  attachment.    Therefore,  before  the  defendant 
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can  defeat  the  plaintiffs'  recovery  in  this  case,  it  is 
incumbent  upon  him  to  establish  that  said  mortgages 
are  invalid  on  the  grounds  of  fraud,  or  that  the  said 
transaction  was,  in  effect,  an  assignment  for  the  benefit 
of  creditors,  and  invalid  because  not  made  for  the  ben- 
efit of  all,  and  because  preference  was  given  to  certain 
creditors.  To  my  mind,  the  evidence  does  not  so  estab- 
lish the  invalidity  of  said  mortgages.  It  is  conceded  in 
this  case  that  no  general  assignment  for  the  benefit  of 
cteditors  is  valid,  under  oui:  Code,  unless  made  for  the- 
benefit  of  all  the  creditors  of  the  insolvent  making  the 
assignment.  Our  Code,  section  2115,  provides  an  insol- 
vent debtor  has  the  right  to  transfer  all  his  property  in 
the  actual  payment  of  a  pre-existing  debt,  and  such 
transfer  is  not  fraudulent  per  5C,  even  though  the 
transferee  may  have  knowledge  of  other  creditors, 
and  of  the  insolvency  of  the  debtor,  and  such  trans- 
fer, unaccompanied  by  actual  fraud,  is  valid  as  against 
other  creditors  of  the  insolvent.  Cowles  v.  BicketSj  1 
Iowa,  582;  Lampson  v.  Arnold j  19  Iowa,  479;  Southern 
White-Lead  Co  v.  HaaSy  73  Iowa,  399;  Aulman  v. 
Aulman,  71  Iowa,  124.  The  statute  providing  that  no 
general  assignment  for  the  benefit  of  creditors  shall  be 
valid,  unless  made  for  the  benefit  of  all  the  creditors, 
applies  only  to  general  assignments,  and  the  same  does 
not  apply  to  other  conveyances.  Lampson  v.  Arnold^ 
19  Iowa,  479.  The  execution  of  mortgages  by  an 
insolvent  debtor,  with  the  bona  fide  intention  of  secur- 
ing particular  creditors,  does  not  operate  as  a  general 
assignment  for  the  benefit  of  creditors.  Farwell  v, 
Jones y  63  Iowa,  316;  Aulman  v.  Aulman^  71  Iowa,  124; 
Lampson  v,  Arnold^  19  Iowa,  479;  Farwell  v.  Howard^ 
26  Iowa,  381;  Kohnv.  Clement ,  58  Iowa,  589;  Gage  v. 
Parry,  69  Iowa,  605. 

^'Our  supreme  court  has  uniformly  held  that, 
where  mortgages  were  given  in  good  faith,  with  the 
intention  of  securing  creditors  to  whom  they  were  exe* 
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cuted,  a  different  character  than  what  was  intended  by 
'  the  parties  should  not  be  given  to  them.  Whether 
such  mortgage  should  be  considered  an  assignment^ 
and  void,  because  not  for  the  benefit  of  all  the  credit- 
ors, depends  upon  the  intent  with  which  it  is  made. 
It  mortgages  are  executed,  not  with  an  honest  intent 
to  secure  a  valid  indebtedness,  but  for  the  purpose  of 
hindering  and  defrauding  creditors,  the  same  is  invalid 
on  account  of  the  fraudulent  purpose  with  which  the 
same  are  executed.  Where  an  insolvent  executes  a 
mortgage  or  mortgages  not  for  the  purpose  and  with 
the  intent  to  secure  a  pre-existing  indebtedness,  but 
intending  the  same  in  fact  for  an  assignment  of  all  his 
property,  divesting  himself  thereby  of  the  title  to  aU  . 
his  property,  and  where  the  same  is  made  in  view  of 
^  insolvency,  such  conveyances  should  be  treated  as  an 
assignment.  But  where  an  assignment  is  not  intended 
by  the  parties  to  the  transaction,  and  the  intention  is 
only  to  secure  a  pre-existing  indebtedness  in  such  case, 
the  instrument  is  a  mortgage,  and  should  be  treated 
as  such,  even  though  all  the  property  of  the  debtor  is 
taken  and  he  is  left  insolvent,  and  there  are  other  cred- 
itors who  have  not  been  secured.  Such  is  the  rule  in 
this  state  as  I  interpret  our  decisions. 
'  ''Counsel  for  the  defendant  rely  upon  Burrows  v. 
Lehndorffj  8  Iowa,  96,  and  they  urge  that  case  as  deci- 
sive of  this  one,  and  it  may  be  conceded  that  in  many 
respects  the  facts  are  similar.  But  in  that  case  it  will 
be  observed  that  the  mortgages  were  not  executed  in 
good  faith  as  security.  They  were  executed  by  the 
insolvent  to  several  creditors  without  their  knowledge 
or  consent,  and  without  m  any  manner  consulting 
them ;  and  it  does  not  appear  in  that  case  that  any  of 
the  creditors  to  whom  the  mortgages  were  so  executed 
ever  ratified  the  acts  of  the  debtor,  or  accepted  the 
mortgages.  Indeed,  the  plaintiff,  in  that  case,  was 
one  of  the  mortgagees,  and  he  refused  to  accept  the 
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mortgage  which  was  executed  to  him.  In  that  case  it 
was  plain  that  the  mortgages  were  not  executed  in 
good  faith,  with  an  honest  intent  of  securing  creditors. 
While  in  the  case  under  consideration,  Mr.  Hoyt  pos- 
itively testifies  that  the  mortgages  were  not  executed 
on  the  instance  or  upon  the  motion  of  the  debtor,,  but 
that,  on  the  contrary,  he,  acting  for  the  collection 
agencies  hereinbefore  named,  by  urging  on  his  part, 
induced  the  debtor  to  execute  the  mortgages  as  secur- 
ity for  the  indebtedness  named  therein,  I  do  not 
overlook  the  fact  that  Hoyt  got  his  information  with 
reference  to  these  claims  from  the  debtor  and  his 
brother-in-law,  Mr.  Murray.  While  that  is  true,  yet 
Hoyt  was  attorney  for  those  collection  agencies,  and 
had  authority  to  act  for  them.  These  plaintiffs  were 
members  of  one  or  both  of  said  agencies,  and,  upon 
being  notified  by  Mr.  Hoyt  of  his  acts  in  the  taking 
of  this  security,  they  promptly  ratified  his  acts,  and 
accepted  the  said  mortgages. 

^^In  Wise  v.  Wilds,  77  Iowa,  586,  it  wiU  be 
observed  that  that  transaction  was  held  fraudulent 
and  void.  It  was  found  by  the  trial  court  that  the 
transaction  was  fraudulent,  and  that  the  instruments 
were  not  executed  as  security,  and  it  was  held  in  that 
case  that  there  was  evidence  to  sustain  that  finding,  * 
and,  if  the  instruments  were  fraudulent,  they  were 
void  if  they  were  not  executed  to  secure  an  indebted- 
ness. If  that  was  not  the  intention  of  the  gi'antor,  then 
that  meaning  should  not  be  given  to  them.  The  estab- 
lishing of  either  of  these  two  facts  would,  of  course, 
defeat  the  instruments.  The  case  of  TVhite  v.  Cotzhaur- 
sen,  9  Sup.  Ct.  Eep.  309,  does  not  differ  in  principle 
from  Burrows  v.  Lehndorff.  In  that  case  the  transaction 
was  not  sustained,  because,  as  therein  stated,  the  same 
was  ^in  execution  of  a  scheme  for  the  appropriation  of 
his  entire  estate  by  his  family,  to  the  exclusion  of  other 
<5reditors.' 
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''Under  the  evidence  in  this  case,  I  cannot  find 
that  the  mortgages  are  fraudulent.  WhUe  it  is  true 
that  some  of  the  conduct  on  the  part  of  Hoyt  and 
Boyle  gives  rise  to  the  suspicion  that  there  was  an 
effort  upon  their  part  to  secure  these  plaintiffs  in  pref- 
erence to  the  firm  of  Goldberg  Bros.  &  Co.,  yet  the 
facts  would  not  warrant  a  stronger  construction  than 
that.  In  order  to  establish  fraud,  the  evidence  must  do 
more  than  that.  In  order  to  establish  fraud  the  evi- 
dence must  do  more  than  create  a  mere  suspicion.  When 
the  facts  constituting  a  transaction  are  consistent  with 
an  honest  jmrpose  and  intent,  that  construction  must  be 
given  them.  The  transactions  of  every  man  are  pre- 
sumed to  be  honest,  and  fraud  is  not  considered  proven 
until  the  transaction  has  been  shown  to  be  inconsistent 
with  an  honest  purpose  and  intent.  In  view  of  these 
rules,  from  the  evidence  in  this  case,  I  do  not  hesitate  in 
coming  to  the  conclusion  that  the  fraud  alleged  by  the 
defendant  has  not  been  established,  and,  in  the  absence 
of  fraud,  with  the  positive  evidence  that  these  mort- 
gages were  executed  for  the  purpose  of  securing  these 
several  debts,  they  without  doubt  ought  to  be  sus- 
tained. 

''I  have  devoted  more  time  to  the  consideration  of 
this  case  than  usual,  because  it  appeared  that  counsel 
on  both  sides  had  made  careful  preparation,  and  it 
seemed  to  me  that  each  was  positive!  that  his  conclu- 
sions were  correct,  and  each  fortified  his  convictions 
with  an  abundant  authority,  and  I  have  endeavored  to 
show  herein  the  reasons  for  reaching  the  conclusions 
arrived  at  by  me  in  this  case.  The  parties  to  this  suit 
having,  in  open  court,  agreed  that  these  four  cases 
should  be  tried  together  as  an  equity  cause,  it  is,  there- 
fore, ordered  that  the  receiver,  with  the  funds  in  his 
hands  arising  from  the  sale  of  the  property  in  contro- 
versy, first  pay  off  his  legitimate  expenses  as  such 
receiver;  that  he  next  pay  off  the  landlord's  lien;  that 
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he  next  pay  off  these  four  several  mortgages  of  plain- 
tiffs, including  the  costs  of  these  several  causes;  and 
that  decrees  be  entered  in  adcord  with  these  findings ; 
to  all  of  which  findings  of  fact  and  conclusions  of  law 
both  the  plaintiffs  and  the  defendant  at  the  time  duly 
excepted.  A.  W.  Wilkinson, 

^^Judge.'^ 
The  record,  to  our  minds,  fully  sustains  the  find- 
ings of  fact,  and  we  concur  in  the  conclusions  of  law 
as  applied  thereto.     As  a  result,  the  judgment  below 
must  be  affirmed. 


D.   S.   Peddicord,  Appellant,    v.   Elijah    Kile, 

Appellee. 

Forcible  Entry  and  Detainer:  evidence.  In  an  action  for  forcible 
entry  and  detainer,  testimony  that  the  defendants  had  been  in  pos- 
session of  the  premises  in  question  under  a  lease  from  a  person  named 
for  a  term  of  two  years,  and  raised  crops  thereon,  thatat  the  time  in 
question  they  were  still  in  possession,  and  that  they  had  leased  the 
premises  for  the  succeeding  year  is  admissible  to  explain  the  posses- 
sion of  the  defendants,  and  to  disprove  that  they  obtained  possession 
through  force,  fraud  or  stealth. 

Appeal  from  Dallas  District  Court. — Hon.   J.  n. 

Henderson,  Judge. 

Monday,  October  19,  1891. 

Action  for  forcible  entry  and  detainer.  The 
defendants  were  found  not  guilty  in  justice's  court,  and 
judgment  was  there  rendered  in  their  favor  for  costs. 
The  plaintiff  thereupon  removed  a  portion  of  the  pro- 
ceedings to  the  district  court  for  review  by  writ  of  error. 
On  the  hearing  in  that  court  the  judgment  of  the 
justice's  court  was  affirmed.  The  plaintiff  appeals. 
Affirmed. 
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Cardell  <&  Nichols j  for  appellant. 
White  d  Clarke,  for  appellee. 

EoBiNSON,  J. — The  petition  filed  in  justice's  court 
alleges  that  on  the  fourth  day  of  March,  1889,  the 
plaintifiE  was  in  the  actual  use,  occupancy  and  posses- 
sion of  land,  which  was  duly  described ;  that  thereafter, 
and  while  the  plaintiff  was  in  the  occupancy  and  pos- 
session of  the  premises  stated,  the  defendants,  by 
force,  intimidation,  fraud  and  stealth  eirtered  upon  the 
prior  actual  possession  of  the  plaintifiE,  by  breaking  and 
cutting  down  the  fences  and  gates  on  the  premises,  and 
driving  therefrom  the  plaintiflE's  stock,  and  detained 
the  premises  by  threats  of  violence,  and  now  are  in 
possession  of  and  hold  the  same,  and  refuse  to  allow 
the  plaintifiE  to  enter  thereon.  The  answer  denies  all 
the  averments  of  the  petition,  excepting  so  much  as 
charges  that  the  defendants  are  in  possession*  of  the 
premises. 

On  the  trial  of  the  cause  in  justice's  court  one 
Leonard  was  permitted  to  testify  that  the  defendants, 
Kile  and  Goldsberry,  had  made  to  him  their  promissory 
note  for  the  rental  of  the  premises  on  the  eleventh  day 
of  March,  1889.  Kile  was  permitted  to  testify  that  he 
had  leased  the  premises  of  Leonard  for  the  last  two 
years,  and  had  farmed  them,  raising  thereon  corn,  oats 
and  hay ;  that  he  had  never  surrendered  possession  of 
the  premises,  and  that  he  was  then,  and  had  been  for 
two  years,  in  the  actual  possession  of  them,  and  had 
again  leased  them.  Goldsberry  was  permitted  to 
testify  that  Kile  had  been  in  possession  of  the  premises 
for  two  years,  and  the  last  year  had  raised  com,  oats 
and  hay  thereon ;  that  he  was  then  in  possession  of  the 
premises,  and  had  not  surrendered  them.  The  justice 
asked  some  questions  of  Leonard,  but  it  does  not 
appear    thiat    they    were    answered.     The    appellant 
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objected  to  the  testimony  of  Leonard  on  the  ground 
that  it  was  immaterial,  irrelevant  and  not  proper  cross- 
examination.  The  testimony  of  the  other  witnesses 
]|;iamed  was  objected  to  on  the  ground  that  it  was  imma- 
terial, irrelevant,  and  ^^  calling  for  the  opinion  of  the 
witness.''  The  testimony  of  Groldsberry  was  also 
objected  to  on  the  ground  that  it  was  inconsistent. 

The  pleadings  presented  two  questions  for  deter- 
mination, i,  €, :  First.  Did  the  plaintiff  have  actual 
possession  of  the  property  at  the  time  in  controversy! 
Second.  Did  the  defendant  enter  upon  such  possession 
by  force  or  intimidation  or  fraud  or  stealth!  The 
alleged  prior  possession  of  the  plaintiff  was  denied  by 
the  answer,  and  the  testimony,  which  showed  that  Kile 
had  been  in  possession  of  the  premises  for  a  term  of 
two  years,  had  raised  crops  thereon,  and  had  not  sur- 
rendered possession,  was  competent  to  show  that  the 
plaintiff  did  not  have  the  possession  he  claimed.  It 
was  not  necessaiy,  perhaps,  to  show  that  Kile  was  in 
possession  under  a  lease  from  Leonard,  but  that  fact, 
coupled  with  the  fact  of  his  possession,  tended  to 
disprove  the  claim  that  he  was  in  possession  by  force, 
intimidation,  fraud  and  stealth,  and  to  explain  his  pos- 
session. There  is  nothing  to  indicate  any  attempt  to 
investigate  the  title  to  the  premises.  Whether  Leonard 
was  the  owner  of  them,  or  claimed  the  right  to  lease 
them,  does  not  appear  to  have  been  investigated.  It  is 
said  that  the  statements  of  witnesses  that  Kile  was  in 
possession,  and  that  he  had  not  surrendered  possession 
at  the  time  in  question,  were  mere  expressions  of 
opinions  in  regard  to  a  matter  which  it  was  the  duty 
of  the  court  to  ascertain  and  determine.  Whether  a 
person  is  in  possession  of  property  may  be  a  question 
of  law,  to  be  determined  from  facts  proven,  but  it  is 
usually  little  more  than  a  question  of  fact,  concerning 
which  any  intelligent  observer  is  qualified  to  testify. 
When  an  issue  is  presented  as  to  the  character  and  suffi- 


Oct.  1891]  Peessley  v.  Roe.  545 

ciency  of  an  alleged  possession  the  parties  in  interest 
can  show  the  facts  and  protect  their  rights  by  means  of 
cross-examining  the  witnesses.  Fisher  v.  Bennehoff,  13 
N.  E.  Rep.  (lU.)  154;  Knapp  v.  Smith,  27  N.  Y.  281. 
Whether  the  testimony  of  Leonard  was  proper  on  cross- 
examination  we  are  unable  to  determine,  as  his  testi- 
mony on  direct  examination  is  not  given. 

We  discover  no  error  in  any  matter  of  which 
complaint  is  made.  The  judgment  of  the  district  court 
is,  therefore,  affirmed. 


/ 


M.  A.  Pressley,  Appellee,  v.  T.  S.  Roe,  Appellant. 

Statute  of  Frauds:  contracts  for  sale  op  real  estate:  parol 
EYIDEKCE.  Parol  evidence  of  an  agreement  to  sell  and  oonvev  real 
estate,  where  part  of  the  purchase  price  has  been  paid,  is  competent 
imder  section  3665  of  the  Code. 

Appeal  from  Polk  District  Court. — Hon.  Makcus 

KA.VANAUGH,  Jr.,  Judge. 

Tuesday,  October  20,  1891. 

Action  to  recover  the  amount  of  three  promissory 
notes.  The  defendant  admitted  the  making  of  the 
notes,  and  pleaded  a  counterclaim.  There  was  a  trial 
by  jury,  and  a  verdict  and  judgment  in  favor  of  the 
plaintiff.     The  defendant  appeals. — Reversed. 

Jos.  M.  McCaughatiy  for  appellant. 

W.  W.  FhillipSy  for  appellee. 

Robinson,  J. — The  defendant,  by  way  of  counter- 
claim, states,  in  substance,  that  one  William  Beezley 
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made  to  the  plaintiflE  his  promissory  note  for  the  sum 

of  two  hundred  dollars,  and  to  secure  its  payment 
delivered  to  the  plaintiff  an  instrument  which  pur- 
ported to  convey  certain  lots ;  that  the  instrument  was 
in  the  form  of  an  ordinary  deed  of  conveyance,  except- 
ing that  the  name  of  the  grantee  was  omitted ;  that  it 
was  agreed  between  the  plaintiff  and  Beezley  thiat, 
upon  the  payment  of  the  note,  the  instrument  should 
be  returned  to  Beezley,  or  to  whomsoever  he  should 
direct;,  that  before  the  maturity  of  his  note  Beezley 
agreed  with  the  defendant  to  convey  to  him  all  his 
interest  in  the  lots,  and  notified  the  plaintiff  of  such 
agreement,  and  directed  her  to  deliver  the  instrument 
to  the  defendant  upon  the  payment  of  the  note  which 
it  was  given  to  secure;  that  the  defendant,  at  or  about 
the  time  of  the  maturity  of  the  note,  tendered  to  the 
plaintiff  the  amount  due  thereon,  and  demanded  the 
instrument,  but  the  tender  and  demand  were  refused ; 
that  thereafter  the  plaintiff  wrongfully  inserted  her 
name  in  the  deed  as  grantee,  and  caused  it  to  be 
recorded,  and  then  conveyed  the  lots  to  M.  E.  Hall, 
who  claims  to  own  them.  The  defendant  avers  that, 
by  reason  of  the  alleged  wrongful  conversion  of  the  lots, 
there  is  now  due  him  the  sum  of  five  hundred  and  fifty 
dollars.  The  plaintiff,  in  reply,  admits  that  she  received 
the  note  and  blank  deed  from  Beezley,  as  alleged; 
admits  that  she  afterwards  inserted  her  name  in  the 
deed  as  grantee,  and  that  she  has  conveyed  the  lots  to 
M.  E.  Hall;  but  she  alleges  that  her  name  was  inserted 
in  the  deed  after  the  note  made  by  Beezley  had  become 
due,  by  his  direction,  under  an  agreement  made  with 
him  by  which  she  accepted  the  lots  in  payment  of  his 
note ;  that  she  took  the  lots  for  their  reasonable  value, 
without  any  knowledge  of  the  alleged  conveyance  by 
Beezley  to  the  defeudant,  or  to  any  other  person. 

On  the    trial    Beezley  testified  in  behalf  of  the 
defendant,  and  among  other  things  stated  that,  before 
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the  maturity  of  his  note  to  the  plaintiff,  he  had  agreed 
with  the  defendant  to  convey  to  him  the  lots,  and  that 
for  such  conveyance  the  defendant  had  agreed  to  give 
him  twenty-five  dollars  and  pay  his  note  to  the  plain- 
tiff ;  that  the  agreement  was  verbal,  but  at  the  time  it 
was  made  the  defendant  paid  him  money  and  other 
property  as  part  of  the  agreed  consideration ;  and  that 
since  this  action  was  commenced  he  had  executed  and 
delivered  to  the  defendant  a  quitclaim  deed  for  the 
lots.  Beezley  also  testified  that  he  notified  the  plaintiff 
of  his  agreement  with  the  defendant,  and  directed  her 
to  deliver  to  him  the  deed  upon  payment  of  the  note 
for  which  it  was  security.  Other  evidence  was  given 
which  tended  to  sustain  the  counterclaim.  The  plain- 
tiff objected  to  the  evidence  as  to  the  sale  by  Beezley 
to  the  defendant,  on  the  ground  that  it  was  incompe- 
tent because  it  was  not  in  writing,  and  signed  by  the 
parties,  and  moved  the  court  to  strike  from  the  record 
all  the  evidence  introduced  by  the  defendant  in  support 
of  his  counterclaim  for  the  reason  stated.  The  motion 
was  sustained,  and  the  correctness  of  that  ruling  is 
presented  to  us  for  determination. 

The  motion  to  strike  seems  to  have  been  made  and 
sustained  on  the  theory  that,  as  no  deed  of  conveyance 
had  been  given  by  Beezley  to  the  defendant  before  this 
action  was  commenced,  the  evidence  against  which  the 
motion  was  directed  was  incompetent  under  the  statute 
of  frauds.  For  the  purposes  of  this  case  the  deed 
given  to  the  defendant  may  be  disregarded.  The 
rights  of  the  defendant  and  Beezley  were  fixed  by  the 
verbal  agreement  of  sale,  and  the  payment  of  a  part  of 
the  consideration.  That  such  agreement  was  entered 
into,  and  such  partial  payment  was  made,  is  not  in  any 
manner  contradicted;  and  the  testimony  of  Beezley 
to  the  fact  of  payment  was  competent,  under  section 
3665  of  the  Code.  Whether  it  was  also  competent 
under  section  3667  we  need  not  determine.     The  appel- 
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lee  claims,  in  effect,  that  the  ruling  on  the  motion  was 
not  material,  because  she  had  no  knowledge  of  the 
alleged  sale  until  after  she  had  accepted  the  deed  for 
the  lots  in  payment  of  her  note  against  Beezley,  but 
we  do  not  understand  that  the  evidence  necessarily 
shows  that  to  be  the  case. 

We  think  the  court  erred  in  sustaining  the  motion, 
and  that  the  ruling  may  have  been  prejudicial. 
Keversed. 
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J.  H.  BoGGEgs,  Appellant,  v.  T.  H.  Read,  Appellee* 

1.  New  Trial:  newly  discovered  evidence:  construction  op  term 
"CUMULATIVE."  Where  the  newly  discovered  evidence  for  which  a 
new  trial  is  asked  is  of  new  facts  or  acts  tending  to  favor  an  ultimate 
fact  in  issue,  and  is  not  merely  additional  proof  of  the  same  facts  or 
acts  of  which  evidence  was  offered  on  the  trial  in  proof  of  snch  ultimate 
fact,  it  is  not  to  be  deemed  cumulative  within  the  rules  pertaining  to 
granting  of  new  trials. 

2.     :  :  showing  op  diligence.    As  showing  diligence  to 

obtain  such  newly  discovered  evidence  before  the  former  trial  the 
defendant  alleged  that  before  said  trial  he  made  inquiry  of  a  great 
many  persons  whom  he  supposed  had  knowledge,  or  who  would  be 
likely  to  have  knowledge,  of  the  matters  in  issue  in  said  case,  and  in 
each  and  every  instance  pursued  each  and  every  line  or  hint  of 
evidence  with  diligence,  to  the  full  extent  of  his  ability.  Held,  that  the 
application  for  new  trial  was  not  deficient  in  the  showing  of  diligence 
because  the  names  of  the  persons  inquired  of  by  the  defendant  were 
not  set  out. 


3.     : :  ACTION  por  slander:  plea  op  justification.    Under 

the  provisions  of  section  2837  of  the  Code,  entitling  a  party  to  a  new 
trial  upon  the  ground  of  newly  discovered  evidence,  without  excep- 
tion as  to  any  class  of  oases,  a  defendant  in  an  action  for  slander  whose 
defense  is  a  plea  of  justification  may  have  a  new  trial  upon  the  above 
ground. 

Appeal  from  Page  District  Court. — Hon.  N.  W.  Macy, 

Judge. 
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Tuesday,  October  20, 1891. 

The  plaintiff's  cause  of  action  is  based  on  the 
alleged  publication  of  certain  false  and  slanderous 
statements  pertaining  to  the  plaintiff,  who  is  a  minister 
of  the  gospel,  to  the  effect  that  he  was  dishonest  and 
lewd.  The  trial  presented  an  issue  of  facts  as  to  the 
conduct  of  the  plaintiff  in  having  illicit  intercourse  with 
one  Mrs.  Smith,  and  considerable  testimony  was 
adduced  tending  to  establish  the  fact,  as  well  as  against 
it.  The  trial  resulted  in  a  verdict  for  the  plaintiff.  The 
defendant  moved  for  a  new  trial  upon  various  grounds, 
and  among  them  that  of  newly  discovered  evidence. 
The  court  sustained  the  motion,  specifying  in  its  order 
that  it  was  ^  ^granted  on  the  ground  of  newly  discovered 
evidence  as  set  forth  in  the  motion. '^  From  the  order 
both  parties  appealed ;  that  of  the  plaintiff  being  from 
the  order  granting  a  new  trial,  and  that  of  the  defend- 
ant from  the  refusal  of  the  court  to  grant  the  new 
trial  upon  other  grounds  set  forth  in  the  motion.  The 
plaintiff,  in  the  consideration  of  the  case,  will  be 
treated  as  appellant. — Affiimed. 

C.  S.  Keenan  and  S.  M.  McPherson^  for  appellant. 

Hfxrl  <&  McCahe  and  Clark  &  Hill,  for  appellee. 

Grangeb,  J. — ^I.  The  only  question  presented  by 
the  plaintiff's  appeal  is  as  to  the  correctness  of  the 

court's  ruling  in  granting  a  new   trial. 

**?ewi^ucov-    Three    separate    assignments    are    urged 

cOTitroo^tion®*  against  the  action  of  the  court:     First 

?*ciim&a.        That    the    newly  discovered   evidence  is 

tlve." 

cumulative;  second,  that  the  defendant 
fails  to  show  diligence  in  securing  the  evidence  for  the 
trial;  and,  third,  that  a  new  trial  should  not  be 
granted,   a3    a    matter    of  law,  for  newly  discovered 
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evidence,  where  the  defense  is  a  plea  of  justification* 
The  assignments  will  be  noticed  separately. 

There  is  some  danger  in  a  court  of  last  resort 
attempting  to  definitely  define  the  term  ^'cumulative/' 
as  applied  to  evidence.  The  rale  is  recognized  that  a 
new  trial  will  not  be  granted  for  newly  discovered 
evidence  when  it  is  merely  cumulative.  There  would 
certainly  be  great  danger  in  giving  to  the  term  its  most 
comprehensive  sense,  for  the  law  provides  for  a  new 
trial  because  of  newly  discovered  evidence,  and  a  new 
trial  is  another  examination  of  the  same  issues  of  fact. 
Code,  sec.  2837.  In  practice,  the  first  trial  is  always 
upon  evidence  directed  to  the  issues.  In  a  literal  sense, 
that  is  cumulative  that  adds  to  what  already  is.  Now, 
if  a  new  trial  is  to  be  refused  where  it  would  be  cumula- 
tive of  evidence  that  tends  to  establish  the  ultimate  facts 
or  issues  in  the  case,  then  the  statute  as  to  new  trials  for 
newly  discovered  evidence  would  be  practically  inoper- 
ative, because  the  application  would  always  be  because 
of  cumulative  evidence.  Such  a  constraction,  so  far 
as  we  know,  has  never  been  given  in  the  application  of 
the  law  as  to  cumulative  evidence.  It  is  urged  upon  us, 
on  the  authority  of  First  National  Bank  v.  Charter  Oak 
Ins.  Co.  J  40  Iowa,  572,  that,  whenever  the  evidence  is 
additional,  then  it  is  cumulative;  but  we  think  the  case 
is  authority  only  for  a  rule  that,  when  the  evidence  is 
additional  to  other  evidence  on  the  same  point,  as  dis- 
tinguished from  an  ultimate  fact,  it  is  cumulative  in 
the  statutory  sense.  Now,  as  a  defense  in  this  case,  the 
defendant  attempted  to  show  lewdness  or  adulterous 
conduct.  On  the  trial  already  had,  there  was  evi- 
dence of  particular  facts  tending  to  show  lewdness. 
Additional  evidence  as  to  such  particular  facts  would 
be  cumulative.  But  the  showing  of  newly  discovered 
evidence  is  that  witnesses  will  testify  to  other  facts  from 
which  the  ultimate  fact  of  lewdness  may  be  found. 
The  defendant  purposes  to   prove    acts    not    before 
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2. 


showing  of 
diligrence. 


attempted  to  be  established.  Such  evidence  we  do  not 
regard  as  cumulative,  within  the  rule  for  denying  a 
party  a  new  trial.  Able  v.  Frazierj  43  Iowa,  176; 
Parker  V.  Hardy ^  24  Pick.  246;  Stinemanv.  Beathy  36 
iowa,  78;  Alger  v.  Merritty  16  Iowa,  121. 

II.  As  to  the  assignment  that  the  record  does  not 
show  that  due  diligence  was  exercised  to  secure  the  evi- 
dence at  the  first  trial,  we  think  no  error 
appears.  The  showing,  in  brief,  is  that 
the  defendant  before  the  trial  made 
inquiry  of  a  great  many  persons  that  he  supposed 
knew,  or  would  be  likely  to  know,  of  the  relations  of 
said  Boggess  with  women,  or  touching  any  of  the 
matters  in  issue  in  said  case,  and  in  each  and  every 
instance  pursued  each  and  every  line  or  hint  of  evi- 
dence with  diligence,  to  the  full  extent  of  his  ability, 
etc.  The  particular  criticism  upon  the  showing  is  that 
it  does  not  show  of  whom  inquiries  were  made,  so  as  to 
leave  the  question  of  diligence  one  for  the  court,  and 
not  the  aflBant,  and  Smith  v.  Wagamarij  58  Iowa,  11,  is 
cited.  The  cases  are  clearly  distinguishable.  In  that 
case  the  showing  was  of  the  effort  made  to  learn  the 
name  of  particular  persons  who  heard  a  certain  conver- 
sation, and  certain  other  persons  were  known  to  be 
present,  an  inquiry  of  whom  would  likely  disclose  the 
desired  names,  but  the  aflSdavit  was  only  that  inquiry 
was  made  to  ascertain  the  names  of  the  persons  whom 
aflBant  remembered  were  present.  From  the  record  in 
that  case  the  court  could  say:  ^* There  were  certain 
persons  of  whom  due  diligence  required  that  inquiry 
should  have  been  made.  The  affidavit  may  be  true, 
and  the  inquiries  have  been  made  of  persons  known  or 
not  supposed  to  have  knowledge  of  the  persons  or  their 
names.  ^'  From  such  an  affidavit  the  district  court 
could  well  say  it  was  not  satisfied,  or  did  not  believe, 
that  diligence  had  been  exercised,  as  it,  in  effect,  did, 
and  this  court  affirmed  its  action.     The  affidavit  in  this 
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case  is  materially  diflferent,  and  one  from  which  the 
district  court  could  believe  and  find  that  due  diligence 
had  been  exercised,  and  with  such  a  finding  we  cannot 
interfere.  The  fact  that  the  aflSdavit  states  conclu- 
sions, rather  than  particular  facts  from  which  the  con- 
clusions might  be  found,  goes  rather  to  the  value  of  the 
affidavit  as  evidence  than  to  its  legality  as  such.  The 
query  is  presented  if  it  should  not  appear  that  counsel 
for  the  defendant  did  not  know  of  this  evidence.  To 
hold  that  such  a  showing  must  be  made  would  be  equiv- 
alent to  assuming  such  knowledge  on  the  part  of  coun- 
sel, and  we  think  that  such  a  rule  does  not  and  should 
not  prevail.  Nothing  in  the  record  will  justify  our 
interference  with  the  action  of  the  court  on  the  ques- 
tion of  diligence. 

III.  Is  it  the  law  that,  under  a  plea  of  justifica- 
tion in  such  a  case,  a  new  trial  should  not  be  granted? 

8. . .  ao-    There  is  a  faint  showing  of  authority  to 

dOT:^iea  oT  support  the  Hile,  but,  in  view  of  our 
Jus  cation,  g^^tute, .  its  valuc  need  not  be  discussed. 
Code,  section  2837,  treats  of  new  trials,  and  provides 
*'that  *  *  *  the  verdict  *  *  *  shaU  be  vacated, 
and  a  new  trial  granted,  on  the  application  of  the  party 
aggrieved,  for  the  following  causes,  aflEecting  materially 
the  substantial  rights  of  such  party:  *  •  •  First. 
Newly  discovered  evidenca  material  for  the  party 
applying,  which  he  could  not  with  reasonable  diligence 
have  discovered  and  produced  at  the  trial. '^  No  class 
of  cases  in  which  there  is  a  verdict  is  excepted  from  the 
operation  of  the  statute,  and  it  seems  to  us  conclusive 
of  the  question. 

The  defendant's  appeal  appears  to  be  only  to 
maintain  the  order  for  a  new  trial  in  case  of  a  reversal 
on  the  plaintiff's  appeal.  It  is  not,  therefore,  neces- 
sary to  consider  questions  therein  presented.  Afpibmed* 
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Rock  Island  Plow  Company,   Appellant,   v.  Breese 

&  Breese  et  al.y  Appellees. 

J.  L.  Robinson,  Appellant,  v.  The  Same. 

1.  Assignment  for  Benefit  of  Creditors:  prkferences.  An 
insolvent  firm  having  determined  to  make  a  general  assignment  of  its 
property  for  the  benefit  of  its  creditors,  without  preferences,  employed 
an  attorney  to  draw  up  a  deed  in  accordance  with  that  purpose,  but 
before  said  deed  was  completed,  and  before  the  delivery  thereof  to 
the  assignee,  a  creditor,  learning  of  the  purpose  of  the  firm,  caused 
an  attachment  to  be  levied  upon  the  firm  property;  thereupon,  the 
said  debtors  and  their  assignee,  to  obtain  the  release  of  the  attached 
property,  executed  a  mortgage  thereon  to  the  attaching  creditor,  held, 
that  there  being  no  evidence  of  collusion  between  said  debtors  and 
the  attaching  creditor  in  the  levy  of  said  attachment,  nor  of  any 
intention  on  the  part  of  the  debtors  to  prefer  any  creditor  when  they 
determined  to  make  an  assignment,  the  said  deed  of  assignment  and 
mortgsige  were  not  parts  of  the  same  transaction,  and,  therefore,  to 
be  construed  together  as  a  general  assignment  with  preferences. 

2. :    :  ATTACHMENT:  DEFECTIVE  WRIT:  AMENDMENT.      Where 

a  writ  of  attachment  issued  under  the  seal  of  the  district  court,  by 
the  clerk  of  that  court,  and  upon  a  petition  filed  in  said  court,  recited 
that  the  petition  was  filed  in  the  circuit  court,  and  directed  the  sheriff 
to  make  return  to  the  circuit  court,  held,  that  such  defects  were 
amendable  at  any  time  upon  objection  being  made  thereto,  and  did 
not  affect  the  validity  of  the  levy. 

3.     :   PRIOR  LIENS:    POWERS  OF  ASSIGNEE.     The  said  attachment 

having  been  levied  before  the  completion  of  the  assignment,  the 
assignee  took  the  property  under  said  deed  subject  to  said  lien,  and  it 
was  competent  for  the  assignors  and  assignee,  for  the  purpose  of 
getting  the  assigned  property  into  the  custody  of  the  assignee,  to 
execute  a  mortgage  thereon  to  the  attaching  creditor. 

Appeal  from  Webster  District  Court. -^Kot^,  S.  M. 

Weaver,  Judge. 

Wednesday,  October  21,  1891. 

Action  in  equity,  in  which  the  validity  of  a  gen- 
'eral  assignment  for  the  benefit  of  creditors,  an  attach- 
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ment  levied  upon  certain  personal  property,  and  a 
chattel  mortgage,  are  claimed  to  be  void.  There  was  a 
hearing  upon  the  merits,  and  the  plaintiflEs'  petitions 
were  dismissed,  and  they  appeal.  The  appeals  in  both 
cases  will  be  determined  in  one  opinion. — Affirmed. 

JohnDoudy  Jr,y  and  R.  M,  Wright,  for  appellant. 

Albert   E.   Clarke^  for  appellees,   A.   Beach   and 
Breese  &  Breese. 

A.  N.  Botsford  and  Healy  <&  Healj/y  for  appellee, 
M.  Healey. 

RoTHROCK,  J. — I.    The  defendant  Breese  &  Breese 

was  a  copartnership  composed  of  A.  Breese  and  Cecil 

1.  AflsiowMBNT      Breese.      For    some    time    prior   to   the 

crlditorf.''''    twenty-fifth  day  of  September,  1888,  -the 

preferences,     ^^j^    partnership    had   been  engaged  in 

the  sale  of  agricultural  implements.  The  firm  was 
insolvent,  and  on  said  day  the  members  thereof  made 
a  general  assignment  for  the  benefit  of  creditors  to  the 
defendant,  A.  Beach.  The  defendant,  M.  Healy,  was  a 
creditor  of  the  firm,  and  on  the  same  day  he  caused  a 
writ  of  attachment  to  be  levied  upon  the  partnership 
property.  After  the  writ  of  attachment  was  levied  the 
partnership  executed  a  chattel  mortgage  to  Healy  upon 
a  part  of  the  property,  and  by  agreement  the  sheriff, 
who  was  in  possession  under  the  writ  of  attachment, 
released  the  property,  and  the  assignee  took  possession, 
with  the  understanding  that  he  took  the  property  sub- 
ject to  the  mortgage  to  Healy.  The  plaintiffs  are 
creditors  of  the  partnership  of  Breese  &  Breese,  and 
recovered  judgments  (one  of  which  was  in  an  attach- 
ment suit)  on  their  claims  some  time  after  the  date  of 
the  assignment,  attachment  and  chattel  mortgage. 
They  attempted  to  levy  executions  on  the  mortgaged 
property.     The  levy  was  resisted  by  Healy,  and  he 
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removed  and  sold  the  mortgaged  property  by  virtue  of 
his  mortgage.  These  actions  were  commenced  by  the 
plaintiffs,  and  they  ask  that  the  mortgage  and  assign- 
ment be  set  aside  and  held  for  naught,  and  the  property 
and  credits  of  the  firm  be  applied  in  satisfaction  of  said 
judgments.  The  ground  alleged  for  the  relief  sought 
is  that  the  mortgage  and  assignment  together  amount 
to  a  general  assignment  for  the  benefit  of  creditors,, 
with  a  preference  to  the  defendant  Healy,  and  are, 
therefore,  void. 

It  is  provided  by  section  2115  of  the  Code:  ^^No 
general  assignment  of  property  by  an  insolvent,  or  in 
contemplation  of  insolvency,  for  the  benefit  of  creditors, 
shall  be  valid,  unless  it  be  made  for  the  benefit  of  all 
his  creditors  in  proportion  to  the  amount  of  their 
respective  claims.''  It  is  conceded  that  the  partnership 
was  insolvent,  and  that  the  assignment  in  question  was 
contemplated  by  the  members  of  the  firm  for  several 
days  before  it  was  made.  An  attorney  was  consulted, 
who  commenced  writing  up  an  assignment  on  the 
twenty-fourth  day  of  September,  1888.  On  the  mom- 
ing  of  the  next  day  the  defendant  Beach  consented  to 
act  as  assignee,  and  the  instrument  was  completed  on 
that  day.  Now,  if,  as  part  of  the  same  transaction, 
and  for  the  purpose  of  giving  a  preference  to  Healy, 
the  partnership  executed  the  mortgage  to  Healy,  the 
assignment  and  mortgage  would  both  be  void,  as  being 
within  the  provision  of  the  statute  above  cited.  This 
question  has  so  frequently  been  determined  by  this 
court  that  a  reference  to  the  cases  is  unnecessary. 

The  rights  of  the  parties  to  these  cases  depend 
somewhat  on  other  facts  necessary  to  be  considered  in 
connection  with  the  time  of  the  execution  of  the  mort- 
gage and  assignment.  In  the  first  place,  when  the 
members  of  the  partnership  determined  to  make  an 
assignment  they  had  no  intention  to  prefer  any  cred- 
itor.     When   the   instrument  was    written    and    the 
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writing  completed  it  was  an  assignment  for  the  benefit 
'  of  all  the  creditors  of  the  firm  without  any  preference. 
There  was  no  collusion  between  the  members  of  the 
firm  and  Healy.  They  had  no  conference  on  the 
subject.  Healy  learned  that  the  firm  was  making  an 
assignment,  and  at  once  set  himself  about  procuring 
an  attachment.  The  attachment  was  delivered  to  the 
sherifl^,  who  proceeded  to  the  building  where  the 
goods  were  kept,  and  took  possession  by  locking  it 
up.  There  is  some  question  made  whether  the  acts  of 
the  sheriff  amounted  to  a  valid  levy.  But  there  is  no 
doubt  that  under  the  evidence  there  was  a  lawful  levy. 
This  act  was  done  before  there  was  any  attempt  by  the 
firm  or  the  members  thereof  to  turn  over  the  possession 
of  the  property  to  the  assignee.  We  have  recited  what 
we  regard  as  the  undisputed  facts  in  the  case.  There 
are  other  facts  upon  which  there  is  a  dispute  and  a 
<5onflict  of  evidence,  and  it  is  necessary  that  we  should 
determine  jufit  what  the  evidence  establishes.  We  will 
do  so  without  reviewing  the  testimony  of  the  witnesses 
which  has  been  elaborately  discussed  by  counsel.  A 
careful  examination  of  this  evidence  in  the  light  of  the 
arguments  of  counsel  has  led  us  to  the  conclusion  that 
the  assignment  was  not  completed  until  after  the 
attachment  was  levied,  but  that  it  was  in  the  posses- 
sion of  the  attorney  who  drafted  it,  awaiting  the  signa- 
ture of  one  of  the  members  of  the  firm.  It  may  be 
true  that  it  was  a  valid  instrument  without  the  signa- 
ture of  both  members  of  the  partnership,  but  the  sig- 
natures of  both  were  thought  to  be  necessary,  and  the 
parties  acted  in  that  belief,  and  there  was  no  delivery 
of  the  assignment  to  the  assignee  as  a  completed 
instrument  until  some  time  after  the  attachment  was 
served,  and  the  property  in  the  possession  of  the 
sheriff.  When  this  was  discovered  by  the  members  of 
the  firm  and  by  the  assignee,  a  compromise  was  effected 
with  Healy,  by  which  he  released  the  attachment,  and 
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took  the  mortgage.  The  acts  of  the  members  of  the 
firm  and  of  the  assignee  amounted  to  a  concession  that 
the  attachment  was  a  valid  lien  upon  the  property. 
As  we  have  said,  there  was  no  collusion  between  Healy 
and  the  insolvent  debtors.  They  gave  the  mortgage 
because  they  believed  it  would  be  to  the  advantage  of 
themselves  and  all  the  creditors  to  release  the  attach- 
ment. The  final  signature  to  the  assignment  and  the 
signature  to  the  mortgage  were  made  at  the  same  time. 
II.  It  is  claimed  that  the  attachment  was  void 
because  of  certain  defects  in  the  writ.     It  is  doubtful  if 

2  ^ . .  ^^    that    question    can    be    raised   in    these 

fSSuve**^^®"  actions.  But  suppose  the  defects  com- 
amendment;  plained  of  wcro  upou  the  f  aco  of  the  paper 
when  it  was  issued.  This  did  not  render  the  levy  void. 
It  is  provided  by  section  3021  of  the  Code  that  '  'this 
chapter  [the  chapter  on  attachment]  shall  be  liberally 
construed,  and  the  plaintiff,  at  any  time  when  objec- 
tion is  made  thereto,  shall  be  permitted  to  amend  any 
defect  in  the  petition,  affidavit,  bond,  writ  or  other 
proceeding,  and  no  attachment  shall  be  quashed,  dis- 
missed, or  the  property  attached  released,  if  the  defect 
in  any  of  the  proceedings  has  or  can  be  amended  so  as 
to  show  that  a  legal  cause  for  the  attachment  existed  at 
the  time  it  was  issued.'^  The  defects  complained 
of  were  such  as  could  have  been  amended.  They 
consist  in  recitals  in  the  writ  that  the  petition  was  filed 
in  the  ' 'circuit  court, '^  and  an  order  to  the  sheriff  to 
make  return  of  his  doings  to  the  ''circuit  court. ^^     The 


fact  is,  the  petition  was  filed  in  the  district  court, 
and  the  writ  was  under  the  seal  of  that  court,  and 
attested  by  the  clerk  of  the  court.  The  circuit 
court  was  abolished  before  that  time.  These  defects 
were  such  as  were  amendable  at  any  time  that  any 
objection  should  be  made  thereto.  See  Mwdough  v. 
McPherrin,  49  Iowa,  479,  where  it  was  held  that,  where 
a  writ  of  attachment  is  issued  under  the  seal  of  one 
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court  while  the  action  is  pending  in  another,  it  is  com- 
petent to  amend  the  writ.  And  in  Atkins  v.  Womel- 
dorf,  53  Iowa,  150,  it  was  held  that,  where  the  sum 
claimed  by  the  plaintiff  in  the  attachment  proceeding 
was  omitted  from  the  writ,  it  was  competent  to  amend 
the  writ  by  inserting  the  proper  sum  therein.  The 
defects  in  the  writ  in  this  case  are  of  about  the  same 
consequence  as  the  defects  in  the  writs  in  the  cited 
cases. 

III..  There  is  but  one  other  question  necessary  to 
be  considered.     It  is  whether  it  was  competent  for  the 

members  of  the  partnership  and  Healy  to 
'  lien*:  powers     prcservc  the  licu   acquired  by  Healy  by 

of  assigfiiee*  ,  j.  •/  .^         v 

executing  and  delivering  the  mortgage  in 
question;  in  other  words,  did  Healy,  by  taking  the 
mortgage,  divest  himself  of  a  lien  on  the  property  for 
his  debt?  If  at  the  time  the  members  of  the  partner- 
ship and  their  attorney  commenced  the  work  of  prepar- 
ing the  assignment  there  had  been  an  attachment  or 
mortgage  upon  the  property,  obtained  in  good  faith  by 
a  creditor,  the  rights  of  such  creditor  could  not  be 
affected  by  the  assignment.  The  assignee  would  have 
taken  the  property  subject  to  the  lien.  This  is  precisely 
what  was  done  in  this  case.  It  is  true,  the  attachment 
was  levied  upon  the  property  on  the  same  day  that  the 
assignment  was  completed,  but  in  point  of  time  it 
preceded  the  assignment.  It  was  surely  the  right 
of  the  members  of  the  partnership  and  the  assignee 
to  determine  whether  it  was  better  to  give  the  mort- 
gage and  take  possession  of  the  property,  or  to  allow 
the  sheriff  to  retain  the  custody  under  the  attachment. 
There  is  nothing  in  the  case  which  tends  to  show  that 
such  a  change  of  the  Jien  was  any  prejudice  to  any 
•other  creditor. 

Finding,  as  we  do,  that  the  attachment  was  levied 
before  the  assignment  was  completed,  and  that  it  was 
competent  for  the  parties  to  substitute  the  mortgage 
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lien  for  the  lien  by  attachment,  it  is   an  end  of  the 
case.     The  decree  of  the  district  court  will  be  affirmed. 


Robinson,  J.,  took  no  part  in  the  decision  of  this 


case. 


Anna  E.  Hunger,  Appellee,  v.  City  of  Waterloo, 

Appellant. 

1-  Negligrence:  KumciPAL  corporations:  defective  sidewalks: 
kotice:  personal  injury.  In  an  action  against  a  city  for  damages 
on  account  of  injuries  sustained  through  stepping  in  a  hole  in  the  side- 
walk, the  plaintiff  was  inquired  of  as  to  what  was  the  condition  of  the 
sidewalk  between  her  house  and  the  comer,  that  being  the  place 
where  the  accident  occurred,  and  she  was  permitted  to  answer  that 
the  walk  was  rickety,  and  had  a  number  of  holes  in  it.  I^eld,  that 
the  testimony  was  cotnpetent  as  showing  the  general  defective  condi- 
tion  of  the  walk,  which  should  have  been  known  to  the  officers  of  the 
city,  and,  if  known  and  repaired,  would  have  included  the  defect  in 
question. 

2.     :  :  :    evidence.    The  size  of  the  hole  into  which 

the  plaintiff  stepped  being  in  evidence,  held,  that  evidence  as  to 
w^hether  the  hole  was  large  enough  lengthwise  so  that  a  person 
walking  crosswise  of  the  hole  could  have  put  his  foot  in  it  was  prop- 
erly excluded,  as  the  question  left  the  size  of  the  foot  entirely  to 
inference. 


:  :  :  .    Evidence  of  the  condition  of  the 

walk  in  such  case  two  months  after  the  accident  may  be  properly 
admitted  when  it  is  shown  that  the  walk  was  in  a  like  bad  condition 
since  long  prior  to  the  date  of  the  injury. 

:  :    :    contributory  negligence:  instructions 

TO  JURY.  In  its  instruction  with  reference  to  the  plaintiff's  freedom 
from  negligence,  the  court  directed  the  jury  to  take  into  consideration 
"the  defective  condition  of  the  walk  at  and  prior  to  the  time  of  the 
injury,"  as  alleged  in  the  plaintiff's  petition,  her  knowledge  thereof, 
and  her  ability  to  walk  thereon.  Held,  that  it  not  being  the  purpose 
of  such  instruction  to  inform  the  jury  as  to  the  defendant's  negli- 
gesce,  but  that  of  the  plaintiff,  the  language  was  prejudicial  when 
•construed  with  the  other  instructions  given,    f 
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6,     :  :  :  instructions  to  juby.    The  <^urt  having 

stated  very  minutely  the  facts  upon  which  the  plaintiff  sought  to 
recover,  and  instructed  the  jury  that  the  plaintiff's  recovery  must 
depend  upon  such  facts  being  sustained  by  the  evidence,  it  was  not 
erroneous  to  instruct  the  jury  that  if  the  walk  had  been  "notoriously 
bad  and  out  of  repair,"  and  if  the  city  undertook  to  repair  the 
"  defective  *'  walk,  and  left  it  in  "  an  unsafe  condition,"  it  would  be 
presumed  to  have  known  of  its  condition. 

6.     :  :  :  .    A  reference  in  the  instructions  to 

the  jury  to  the  defect  in  the  sidewalk  as  ''the  dangerous  character  of 
the  walk,"  held,  not  to  be  deemed  prejudicial,  where,  under  the  find- 
ing of  the  jury,  the  defect  was  of  a  dangerous  character. 

Appeal  from  Black  Hawk  District  Court. — Hon.  John  J* 

Ney,  Judge. 

Wednesday,  October  21, 1891. 

Action  for  personal  injury  in  a  defective  sidewalk. 
There  was  a  judgment  for  the  plaintiff,  and  the  defend- 
ant appeals. — Affirmed. 

H.  H.  Behold  and  0.  C.  Miller j  for  appellant. 

Boies,  Husted  <&  Boies,  for  appellee. 

Uranger,  J. — I.  It  is  about  seventy-five  feet  from 
the  plaintiff 's  house  to  a  corner  in  the  street,  and  the 

injury  complained  of  was  caused  by  step- 
municipal  cor-  piug  luto  a  holc  lu  the  Walk  about  half 
defective  Side-  way  from  the  house  to  the  comer.    As 

walks:  notice:  *' 

ge^sonai  bearing  on  the  question  of  the  negligence 

of  the  city  in  failing  to  keep  the  walk  in 
proper  repair,  and  the  facts  of  its  notice  of  the  condi- 
tion of  the  walk  where  the  injury  occurred,  the  plain- 
tiff was  asked  this  question :  ^ '  What  was  the  condition 
of  the  walk  between  your  house  and  the  corner,  the 
crossing  of  Seventh  street,  as  to  being  broken  places  in 
it  or  not,  or  holes  in  them?''  Against  the  objection  of 
the  defendant  she  answered:  ^^  The  walk  was  rickety, 
and  there  was  a  number  of  holes  in  it.''    Error  is 
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predicated  on  this  action  of  the  court,  but  it  seems  to 
us  the  testimony  was  proper,  as  tending  to  show  a  con- 
dition of  the  walk  that  should  have  been  known  by  the 
proper  officers,  and,  if  known  and  diligently  repaired, 
would  have  included  the  defect  in  question,  and 
avoided  thq  accident  complained  of.  There  seemed  to 
be  a  general  defective  condition  of  the  walk  along  that 
part  of  the  block  that  passed  unnoticed  by  the  author- 
ities, or,  if  noticed,  without  repair;  and  the  hole  where 
the  plaintiflE  was  injured  was  a  part  of  the  general 
defect.  Practically  the  same  question  was  considered 
in  McConnell  v.  City  of  Osagej  80  Iowa,  293,  and  the 
authorities  cited  and  discussed. 

II.  On  the  cross-examination  of  one  Buttrick,  he 
was  asked  if  the  hole  in  the  walk  where  the  plaintiff 
J.  _,  _,  _,  was  injured  was  large  enough  lengthwise 

evidence.  g^  ^YxeA  a  pcrsou  walking  crosswise  of  the 
hole  could  have  put  his  foot  in  it."  The  answer  was 
excluded  on  objection,  and  not  improperly  ^o.  The 
size  of  the  hole  was  in  evidence,  and  the  jury  could 
certainly  as  well  determine  if  a  person  could  put  his  foot 
in  it  as  the  witness,  when  the  question  left  the  size  of 
the  foot  entirely  to  inference.  The  answer,  we  think,, 
could  have  been  of  no  particular  value. 

III.  The  injury  occurred  to  the  plaintiff,  January 
10, 1888.  One  Flickinger  was  a  witness  for  the  plain-^ 
. . tiff,  and  testified  that  he  saw  the  walk  in 

•  March,  1888.     He  was  then  asked  as  to 

its  condition  at  that  time,  and  against  objections, 
because  of  the  length  of  time  after  the  injury,  he  was 
permitted  to  state  that  the  walk  was  in  bad  condition, 
and  to  state  the  particulars  as  to  its  condition.  Error 
is  claimed  because  of  this.  The  evidence  was  not 
improper  from  the  fact  that  there  was  evidence  tending 
to  show  that  the  walk  was  in  a  like  bad  condition  since 
long  prior  to  the  date  of  the  injury,  and  because  of  this 
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the  holding  is  not  against  the  rule  stated  in  Hoyt  v. 
City  of  Bes  MoineSy  76  Iowa,  430,  or  Parkhill  v.  Town 
of  Brighton^  61  Iowa,  104.  These  cases  rather  give 
support  to  the  ruling  in  this  case. 

IV.     The  fourth  instruction  given  by  the  court  is 
made  the  subject  of  an  assignment,  as  follows:     *^4. 

In  determining  whether  the  plaintiff  was 

A  ^.^^B^*       ^^.MM>*       mmm^^* 

'  contributoiT  '  guilty  of  a  waut  of  care  in  going  upon  the 
inatrucuona      sidowalk,  vou  will  take  into  consideration 

to  Jury,  '  •' 

the  defective  condition  of  the  walk  at  and 
prior  to  the  time  of  the  injury,  as  alleged  by  her  in  her 
petition,  and  which  allegation  binds  her  on  this  branch 
of  the  case;  her  condition,  including  her  pregnancy, 
and  her  agility  or  feebleness,  owing  to  said  condition 
or  other  cause;  and  her  knowledge  or  want  of  knowl- 
edge of  the  walk;  and  all  the  circumstances  of  the  case, 
AS  established  by  the  evidence;  and,  if  you  believe,  con- 
sidering the  knowledge  that  the  plaintiff  had  of  the 
walk,  if  any,  her  ability  to  walk  upon  this  kind  of  a 
walk  at  the  time,  and  the  necessities  of  the  case — that 
is,  the  need  of  her  going  upon  the  walk ;  whether  she 
could,  without  unreasonable  precaution,  have  taken 
another  way,  and  thus  avoided  exposing  herself  to  the 
danger  of  walking  upon  this  walk  in  the  condition  it  is 
alleged  to  have  been  in  at  the  time.  If  a  reasonably 
prudent  person,  in  the  exercise  of  ordinary  care  and 
caution,  would  not,  in  her  condition,  have  attempted, 
with  her  knowledge  of  the  walk,  if  any,  to  have  gone 
upon  the  walk,  then  she  is  not  entitled  to  recover." 

The  criticism  upon  the  instruction  is  that,  ''from 
its  phraseology,  the  ordinary  mind  would  at  once  come  J 

to  the  conclusion  that  the  jury  are.  instructed  that  the 
walk  was  defective  as  alleged  in  the  petition,  and  the 
jury  were  to  determine  whether  the  plaintiff  knew  of 
such  defects,  and,  if  she  did,  then  whether  she  acted 
prudently  in  walking  over  it."  The  criticism  is  with- 
out merit.     It  was  not  the  purpose  of  this  particular 
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instruction  to  inform  the  jury  upon  the  law  as  to  the 
defendant's  negligence,  but  that  of  the  plaintiff;  and 
the  reference  in  the  instruction  to  the  condition  of  the 
walk  was  but  incidental  to  that  purpose,  and  explain- 
ing to  the  jury  that,  even  if  the  walk  was  out  of  repair, 
if  negligent  herself,  she  could  not  recover.  Courts 
cannot  ordinarily  embrace  the  law  of  a  case  in  a  single 
instruction,  and  we  •  have  repeatedly  said  that  the 
instructions  must  be  considered  together  to  know  if 
error  is  involved.  Other  instiTictions  given  define  the 
duties  of  a  corporation  in  a  proper  maintenance  of  its 
walks,  and  properly  direct  the  jury  to  an  inquiry  in 
that  particular. 

V.  It  is  insisted  that  the  sixth  and  ninth  instruc- 
tions are  erroneous,  and  the  complaint  is  in  the  follow- 
ing language:  * 'Instead  of  pointing  out 
'  iMtructionrto  to  the  jury  the  specific  grounds  of  negli- 
gence which  must  be  sustained  by  the 
evidence,  the  jury  are  instructed  that,  if  the  walk  had 
been  'notoriously  bad  and  out  of  repair,'  and  if  the 
city  undertook  to  repair  the  'defective'  walk,  and  left  it 
in  an  'unsafe  condition,'  then  the  city  would  be  liable. 
These  instructions  should  have  specified  the  particular 
grounds  of  negligence  which  must  be  sustained  by  the 
evidence,  and  not  have  used  the  general  terms,  'defect- 
ive walk,'  'notoriously  bad,'  'dangerous'  for  pedestri- 
ans and  'a  reasonably  safe  walk.'  "  The  court  in  the 
first  paragraphs  of  its  instructions  very  minutely  states 
the  facts  upon  which  the  plaintiff  seeks  to  recover  on 
the  ground  of  negligence,  and  leaves  no  room  for  doubt 
that  the  recovery  must  be  upon  such  facts,  if  at  all,  and 
it  was  not  necessary,  in  the  instructions  referred  to,  to 
repeat  them.  The  terms  quoted  from  the  instructions 
were  used  in  explaining  the  conditions  under  which  the 
city  must  or  would  be  presumed  to  have  known  of  the 
condition  of  the  walk,  and  we  think  no  juror  could 


it 
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^  have  failed  to  understand  their  purpose  and  bearing  on 

>  the  case. 

1^  VI.     The  twelfth  instruction  is  as  follows:     '^12. 

If  the  preponderance  of  the  credible  evidence  in  the     ^ 
,.  _.  _:  _,  case  satisfies  you  that  the  plaintiff  was 

free  from  any  want  of  due  care  or  atten- 
tion that  contributed  to  cause  the  injury,  and  further 
satisfies  you  that  the  city  was  guilty  of  negUgence  that 
was  the  proximate  or  near  cause  of  the  injury,  and 
liable,  through  having  notice  through  its  proper  officer 
or  officers,  and  not  repairing  or  removing  the  danger- 
ous character  of  the  walk  after  a  reasonable  time 
elapsed  after  such  notice,  then  you  will  allow  her  such 
damages  as  will  fully  compensate  her  for  her  injury, 
including  her  suffering,  mental  and  bodily  pain,  doc- 
tors'  bills,  nursing  and  loss  of  time,  as  shown  by  the 
evidence  in  the  case."  Complaint  is  made  because  of 
the  words  ' 'dangerous  character''  used  in  the  instruc- 
tion. The  plaintiff  was  injured  on  the  walk  because  of 
a  defect  therein,  and  the  words,  ' 'dangerous  character 
of  the  walk,"  have  no  other  meaning  than  the  defective 
condition  of  the  walk.  The  defect  in  the  walk  was, 
under  the  findings  of  the  jury,  of  a  dangerous  charac- 
ter. There  was  no  prejudice  in  the  use  of  the  words  in 
the  instruction. 

VII.    At  the  time  of  the  injury  the  walk  was  in  j 

an  icy  condition,  because  of  which,  with  other  facts 
shown  by  the  evidence,  the  appellant  insists  that  a  new 
trial  should  be  granted.  It  is  not  a  case  for  our  inter- 
ference. The  evidence  and  the  facts  make  it  very 
properly  a  case  in  which  the  verdict  of  the  jury,  in  the 
absence  of  error  by  the  court,  should  be  conclusive. 
The  judgment  is  affirmed. 
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Alice*  C.  Lee  et  dl.j  Appellants,  v.  David  E.  Lee, 

Appellee. 


1. 


2. 


3. 


4. 


Landlord  and  Tenant:  alteration  of  lease  by  lessee.  Where 
a  lease  of  lands  is  made  to  oommence  at  a  future  date  bv  one  already 
in  possession  thereof,  the  subsequent  alteration  bj  the  lessee  of 
certain  dates  in  said  lease,  referring  to  the  time  when  the  lease  was 
made,  will  not  affeot  the  lessee's  right  to  the  possession  of  said 
premises. 


AUTHORITT  TO  LEASE:   ESTOPPEL.    One  who,  as  agent,  has 


leased  lands  to  another  for  a  term  of  years,  will  not  be  heard  upon  his 
subsequently  acquiring  title  to  the  demised  premises  to  claim  that 
said  lease  was  made  without  authority,,  and  that  such  fact  was  known 
to  the  lessee. 


lease:  evidence.    The  lease  in  question  purporting  on  its 


face  to  have  been  made  on  Monday,  and  no  issue  being  raised  as  to 
the  day  on  which  the  same  was  entered  into,  the  court  properly 
excluded  evidence  to  show  that  it  ^was  made  on  Sunday. 


:  AOTiON  FOR  POSSESSION  OF  LEASED  PREMISES.    Where  oue  has 

come  rightfully  into  the  possession  of  leased  premises,  an  action  will 
not  lie  against  him  to  recover  possession  until  his  right  of  possession 
has  been  terminated  in  the  manner  provided  by  law. 


Appeal  from    Hardin    District    Court.  —  Hon.    J.    L. 

Stevens,  Judge. 

Wednesday,  October  21,  1891. 

The  plaintiffs  claim  that  the  defendant  wrongfully 
holds  possessicn  of  a  certain  tract  of  land.  The 
defendant  claims  to  hold  the  premises  by  virtue  of  a 
lease  made  by  the  plaintiffs.  There  was  a  trial  by  the 
<50urt  without  the  intervention  of  a  jury,  and  a  judg- 
ment in  favor  of  the  defendant  for  costs.  The  plain- 
tiffs appeal. — Affirmed. 


L 
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■   ■  ■  .  .,  „  ,. 

J.  JS.  Scales y  for  appellants. 

No  appearance  for  appellee. 

Robinson,  J. — In  September,  1888,  the  plaintiffs 
made  tq  the  defendant  a  lease  in  writing  for  the  prem- 
ises in  controversy  for  the  term  of  five  years,  to  com- 
mence on  the  first  day  of  March,  1889.  At  that  time 
the  premises  were  owned  by  a  Mrs.  Humphreys,  but  in 
October,  1888,  she  conveyed  them  to  the  plaintiffs. 
When  the  lease  was  made  the  defendant  was  living  on 
the  premises,  and  has  occupied  them  since  that  time. 
The  plaintiffs  claim  that  the  lease  has  been  ^  materially 
altered  by  the  defendant  since  it  was  made,  and  that 
they  had  no  authority  to  make  it  for  a  term  longer 
than  one  year. 

I.  The  alleged  alterations  consist  principally  of 
changes  in  certain  dates  which  refer  to  the  time  when 
1.  LANDLORD  and  t^®  l^^se  was  made,  and,  if  the  claim  of 

tionSPieMi"'  tl^^  plaintiffs  in  regard  to  them  were  true^ 

by  lessee.  ^j^^y    ^^^j^    ^^^^    ^g^^^    ^^^    ^^^^    ^j    ^^^ 

defendant  to  occupy  the  premises.  That  right  was 
given  by  the  lease  as  originally  made,  and  has  not  been 
abandoned. 

II.  The  plaintiffs  complain  of  the  rulings  of  the 
court  in  excluding  evidence  which  tended  to  show  that 

the  defendant  knew  when  the  lease  was 
^"  tolease:  ea-     made  that  the  plaintiffs  had  no  authority 

to  make  it  for  a  longer  term  than  one 
year.  The  rulings  in  question  were  correct.  The  evi- 
dence offered  was  incompetent  to  defeat  the  lease,  and 
the  plaintiffs  cannot  be  heard  to  deny  their  authority 
to  make  it,  especially  as  they  afterwards  acquired, 
and  now  hold,  the  absolute  title  to  the  leased  premises. 

III.  Complaint  is  made  of  the  ruling  of  the  court 
in  excluding  evidence  to  show  that  the  lease  was  made 
8  .  lease:       ^^  Sunday.     It  purported  to  be  made  on 

evidence.        Mouday,  and  no  issue  was  raised  by  the 
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pleadings  as  to  the  actual   date  of  execution.     The 

evidence  in  question  was,  therefore,  properly  excluded. 

rV.     The  plaintiffs  could  not  in  any  event  have 

succeeded  in  this  action,  for  the  reason  that  they  do 

4, .  action  for  ^^*  ^^  ^^y  relief  in  their  pleadings.    But, 

feaM®di*?em-'    couccdiug  that    it  is  an  action   for  the 
^®**  recovery  of  real  estate,   they  must  fail. 

On  their  own  showing  the  defendant  was  in  possession 
of  the  premises  when  the  lease  was  made,  and  we  must 
presume  that  his  possession  was  lawful.  No  sufficient 
notice  to  terminate  the  tenancy  is  shown.  The  peti- 
tion  alleges  that  a  notice,  as  required  by  the  statute, 
was  served  upon  the  defendant,  and  there  is  some  evi- 
dence which  tends  to  show  that  a  notice  was  served, 
but  the  date  of  service  is  not  shown.  The  allegations 
of  notice  in  the  petition  are  denied  by  the  answer.  We 
find  a  paper  printed  in  the  record  entitled,  a  ^  ^Notice  to 
Quit,''  and  the  Matement,  '^Duly  served  March  14, 
1890, ''  printed  below  it,  but  it  is  not  set  out  as  an 
exhibit  attached  to  a  pleading;  it  is  not  set  out  as  a 
part  of  the  evidence,  nor  is  it  identified  in  any  manner 
by  the  evidence  submitted ;  and  it  is  not  shown  when 
this  action  was  commenced.  Therefore,  if  it  were  true 
that  the  lease  in  question  is  void,  the  plaintiffs  could 
not  recover,  because  it  is  not  shown  that  the  right  of 
possession  of  the  defendant  has  been  terminated  in  the 
manner  required  by  law.  We  find  no  ground  for 
reversing  the  judgment  of  the  district  court.  It  is, 
therefore,  affibmed. 


Sandwich   Manufacturing    Company,  Appellant,    v. 
T.  J.  B.  Robinson,  Intervener,  Appellee. 

1.     Ohattel  Mortgagre :    money  demands  not  yet  kaened.    Demands 
for  money  not  yet  earned  may  be  moi'tgaged. 
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2.     :  :  suppioiENCY  op  description.    A  mortgage  upon  all 

threshing  machine  accounts,  which  the  mortgagor  shall  earn  or  shall 
become  due  him  by  the  work  of  a  certain  machine  therein  described, 
and  in  the  mortgagor's  possession,  from  the  date  of  said  mortgage 
until  the  mortgage  indebtedness  is  paid  in  full,  is  too  indefinite  in  its 
description  to  charge  third  persons  with  notice.  [Beck,  C.  J.,  dis- 
senting.'] 

Appeal  from   Franklin  District  Court. — Hon.    D.    R. 

HiNDMAN,  Judge. 

Wednesday,   October  21, 1891. 

The  plaintiflE  caused  an  execution  to  be  issued  for 
the  satisfaction  of  a  judgment  which  it  held  against  one 
Frank  Menzie.  It  was  served  by  garnishing  certain 
persons  as  supposed  creditors  of  Menzie.  They  were 
required  to  appear  in  court  and  make  answer  to  the 
garnishment.  At  the  term  at  which  they  were  required 
to  answer  the  appellee  appeared  and  filed  a  petition  of 
intervention,  in  which  he  claimed  the  money  of  Menzie 
in  the  hands  of  the  garnishees  by  virtue  of  a  chattel 
mortgage  thereon,  executed  and  recorded  in  Franklin 
county  prior  to  the  garnishment.  A  demurrer  to  the 
petition  of  intervention  was  overruled,  and  from  that 
ruling  the  plaintiflE  appeals. — Beversed. 

Andrews  <&  Bedell^  for  appellant. 

Wm.  Hoy  J  for  appellee. 

Robinson,  J. — I.     The  matter   in  controversy  is 

presented  in  a  certificate  of  the  trial  judge  in  words  as 

1.  CHATTBLmort-  foUows:      ^'*     *      *      Is    the  foUowing 

SSmltnds  mit    dcscription  contained  in  a  chattel  mort-' 

yet  earned.      ^^^^  ^  sufficient  description    to    impart 

notice  to  third  parties  as  to  the  accounts  therein 
described,  to-wit:  ^One  J.  I.  Case  Threshing  Machine 
Co.'s  separator,  number  10,921,  with  trucks,  etc.,  and 
twelve-horse  power,  complete,  with  all  the  belts  and 
tools  owned  by  Menzie  &  Norvell.    All  the  threshing- 
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machine  accounts  which  we  shall  earn  or  shall  become 
due  us  by  the  work  of  the  aboVe  machine  from  now  till 
this  debt  is  paid  in  full.  All  of  which  property  I  now 
own,  clear  of  all  incumbrance, ,  and  the  same  is  now  in 
my  possession  in  section  11-8,  township  number  91-2, 
range  number  21  f' 

It  is  claimed  by  the  appellant  that  the  description 
is  insufficient  for  the  reason  that  demands  for  money 
not  earned  cannot  be  mortgaged.  We  do  not  think 
the  claim  is  well  founded.  As  a  general  rule,  every 
species  of  personal  property  which  may  be  sold,  and 
which  has  an  actual  or  prospective  existence,  may  be 
mortgaged.  6  Lawson  on  Eights,  Eemedies  &  Prac- 
tice, sec.  3079.  It  is  the  well-settled  rule  in  this  state 
that  a  valid  mortgage  may  be  given  on  personal  prop- 
erty not  owned  by  the  mortgagor,  and  not  then  in 
existence,  if  he  afterwards  acquire  it.  That  rule  has 
been  applied  to  additions  to  stocks  of  merchandise. 
Scharfenburg  v.  Bishop,  35  Iowa,  69;  Stephens  v.  Pence, 
56  Iowa,  258.  It  has  also  been  applied  to  crops  to  be 
planted  and  grown.  Norris  v.  Eix,  74  Iowa,  525; 
Wheeler  v.  Becker,  68  Iowa,  723 ;  Fejavary  v.  Broesch, 
52  Iowa,  88.  The  right  of  a  railroad  company  to  mort- 
gage its  future  earnings  was  affirmed  in  Jessup  v. 
Bridge,  11  Iowa,  575,  although  the  decision  was 
founded  to  some  extent  on  considerations  of  public 
policy.  See  also  Dinham  v.  Isett,  15  Iowa,  293.  The 
principles  which  govern  the  cases  cited  are  applicable 
to  the  one  under  consideration.  That  an  account  for 
money  due  may  be  sold,  cannot  be  questioned,  and  an 
interest  in  such  an  account  less  than  the  unqualified 
ownership  of  it  may  be  transferred.  Since  a  valid 
mortgage  may  be  given  on  merchandise  not  in  exist- 
ence, and  on  crops  neither  grown  nor  planted,  we  must 
hold  that  one  may  be  given  on  a  claim  for  money  not 
earned.  In  such  cases  the  mortgage  attaches  to  the 
property  designed  to  be  included  therein  when  it  is 
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brought  into  existence.  What  relation  a  mortgage  of 
accounts  has  to  the  recording  act  is  a  question  not  pre- 
sented for  our  consideration,  and  not  determined. 

II.    We  are  of  the  opinion,  however,  that  the  ques- 
tion certified  must  be  answered  in  the  negative.     The 

description    given  specifies  the  machine 
ciency  of        with  wMch  tho  accouuts  were  to  be  earned* 

desciiptlon.  ' 

and  the  time  during  which  they  were  to  be 
earned,  but  there  is  no  suggestion  as  to  the  county  or 
state  in  which  they  were  to  be  earned,  nor  of  the 
persons  against  whom  they  may  accrue,  and  no- 
certainty  as  to  the  persons  who  shall  earn  them  by 
operating  the  machine.  The  test  of  the  sufficiency  of 
a  description  in  a  chattel  mortgage  to  charge  third 
parties  with  notice  approved  by  this  court  is  stated  as 
follows:  ^^That  description  which  will  enable  third 
persons  aided  by  inquiries  which  the  instrument  itself 
indicates  and  directs,  to  identify  the  property,  is  suffi- 
cient.^^ Smith  V,  McLean f  24  Iowa,  332.  It  was  said  in 
Muirv.  Blake^  57  Iowa,  665,  that  a  chattel  mortgage 
which  described  the  mortgaged  property  as  '^all  the 
crops  raised  by  me  in  any  part  of  Jones  county  for  the 
term  of  three  years,''  was  insufficient,  and  that  ^'a 
chattel  mortgage  ought  not  to  be  a  drag  net,  covering  a 
whole  county,  in  any  such  general  terms."  But  the 
description  involved  in  that  case  was  much  more  defi- 
nite and  certain  than  the  one  in  controversy.  This 
contains  nothing  which  would  direct  third  persons  to 
the  property  sought  to  be  mortgaged.  It  is  true,  if  a 
debtor  of  the  mortgagor  were  found,  he  might  be  inter- 
rogated as  to  the  origin  of  the  indebtedness,  and  by  pur- 
suing that  or  some  other  method  it  might  be  ascertained 
that  the  debt  was  owing  to  the^  mortgagor  by  reason  of 
work  done  with  a  separator  bearing  the  number  given 
in  the  mortgage,  but  the  law  imposes  no  such  burden 
upon  third  persons.  They  are  under  no  obligation  to 
exhaust  every  possible  means  of  information  before 
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they  can  safely  proceed  to  treat  the  property  of  the 
mortgagor  as  unincumbered.  Sperry  v.  Clarke^  76 
Iowa,  506 ;  Barrett  v.  Fischj  76  Iowa,  553,  and  cases 
therein  cited;  Warner  v.  Wilson^  73  Iowa,  719. 

Other  questions  are  discussed  by  counsel,  but  are 
not  involved  in  the  appeal,  and  cannot  be  decided. 
Tor  the  reasons  indicated  the  order  of  the  district  court 

is  BEVEBSED. 

Beck,  C.  J.  (dissenting). — In  my  opinion  the 
description  of  the  accounts  covered  by  the  mortgage  is 
just  as  definite  as  it  could  possibly  have  been  made.  It 
describes  and  specifies  the  machine  for  the  services  of 
which  the  mortgaged  accounts  should  accrue,  and  the 
time  in  which  such  debts  should  be  incurred.  Who 
the  persons  owing  the  accounts  shall  be,  and  where 
they  live,  and,  therefore,  where  the  locality  of  the 
account  mortgaged  shall  be,  could  not  have  been 
known,  and,  therefore,  could  not  have  been  stated.  The 
opinion  defeats  the  right  of  the  holder  of  the  mortgage 
upon  a  ground  which  could  not  have  been  provided 
against.  The  mortgage  puts  upon  inquiry  which  may 
be  readily  answered  as  to  the  facts  relating  to  the 
names  of  the  persons  who  shall  own  the  accounts,  and 
the  locality  thereof,  for  the  accounts  are  against  those 
who  have  threshing  done  by  the  machine.  All  accounts 
for  such  services  are  covered  by  the  mortgage.  In  my 
opinion,  the  judgment  of  the  district  court  should  be 
affirmed. 


Clabk  Faibfield,  Appellee,  v.  J.  W.  Phillips, 

Appellant. 

Partnership:  firm  property:  conversion:  evidence.  Where  certain 
shares  of  corporate  stock  were  transferred  in  equal  quantities  to  each 
of  the  members  of  a  firm,  but  payment  therefor  was  made  with  bonds 
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owned  "by  the  firm,  the  negotiations  therefor  concurred  in  by  both 
partieSi  the  expense  of  acquiring  it  borne  by  the  parties  equally,  and 
the  purchase  was  at  the  time  and  afterwards  recognized  as  a  partner- 
ship transaction,  held,  that  the  stock  must  be  regarded  as  partnership 
property,  and  that  one  of  the  partners  having  traded  the  shares  trans* 
ferred  in  his  name  for  certain  real  estate,  and  converted  the  same  to 
his  own  use,  he  was  liable  to  his  coparbiier  for  one-half  the  value 
thereof,  as  well  as  of  the  rents  and  profits. 

Appeal  from  Butler  District  Court. — ^Hon.  J.  C.  Shebwin, 

Judge. 

Wednesday,  October  21, 1891. 

Action  in  chancery  to  settle  certain  copartnerships 
existing  between  the  parties  under  three  separate  con- 
tracts,— one  for  the  transaction  of  a  general  retail 
lumber,  grain,  coal  and  produce  business ;  another  for 
the  transaction  of  a  banking  business ;  and  the  third  for 
the  purchase  of  mining  stock.  The  business  under  the 
first  two  contracts  was  settled  by  the  parties  before 
trial,  leaving  the  case  depending  for  trial  as  to  the  third 
contract.  A  decree  was  entered  for  the  plaintiflE.  The 
defendant  appeals. — Affirmed. 

Hemenway  &  Gnmdy  and  Boies^  Husted  <&  BoieSy 
for  appellant. 

Gibson  <&  Daw  son  ^  for  appellee. 

Beck,  0.  J. — I.  The  parties,  as  a  copiartnership, 
bought  certain  mining  stock,  which  was  transferred  in 
«qual  quantities  to  each  separately.  The  stock  in  the 
name  of  the  defendant  he  transferred,  receiving  there- 
for, after  two  or  three  transactions  to  secure  payment, 
a  farm,  which  was  conveyed  to  him  individually.  He 
Bubsequently  executed  a  mortgage  upon  the  farm  to 
secure  an  indebtedness  of  his  own.  The  plaintiff  insists 
that  the  mining  stock  was  partnership  property,  and 
that,  as  the  defendant  had  sold  it,  and  appropriated  to 


r 


Oct.  1891]  Fairfield  v.  Phillips.  .  573^ 


his  own  use  the  proceeds  of  the  sale,  he  is  liable  to  the 
plaintiff  for  half  the  value  of  the  farm.  The  defendant 
maintains  that  the  purchase  of  the  stock  was  not  a 
partnership  transaction,  but  was  made  upon  the  sepa- 
rate individual  accounts  of  the  parties. 

II.  The  only  question  in  the  case  is  this:  Was  " 
the  stock  partnership  property?  We  are  of  the  opinion 
that  the  evidence  clearly  establishes  that  it  was.  The 
following,  among  other  facts,  support  our  conclusion: 
The  stock  was  purchased  with  partnership  bonds,  and 
the  expense  of  acquiring  it  was  borne  by  the  parties 
equally.  The  negotiations  were  conducted  or  concurred 
in  by  both  of  the  parties,  and  the  purchase  was  at  the 
time  and  afterwards  recognized  as  a  partnership  tran- 
saction ;  indeed,  it  never  seems  to  have  been  represented 
by  the  defendant  as  an  individual  transaction  until  after 
the  suit  was  commenced.  The  certificates  of  stock  of 
both  parties  were  held  by  the  defendant,  who  seems  to 
have  been  the  custodian  of  the  bonds  and  papers  of  the 
firm.  Other  facts  pointing  to  the  same  conclusion 
could  be  mentioned,  but  the  foregoing  are  sufficient  to 
uphold  our  conclusion.  The  stock  was  transferred  to 
the  parties  individually,  in  equal  quantities,  in  order 
to  entitle  the  plaintiff  to  become  a  stockholder,  as  at 
the  time  that  was  thought  necessary.  It  was  not  so 
transferred  for  the  reason  that  it  was  separately  owned 
by  the  parties.  There  was  no  claim  or  understanding 
at  the  time  that  it  was  so  owned.'  ^he  defendant,  by 
taking  the  title  of  the  farm  in  his  own  name,  and 
incumbering  it  on  his  own  account  for  a  large  part  of 
its  value,  appropriated  it  to  his  own  use,  and  is  liable 
to  the  plaintiff  for  one-half  of  its  value  and  one-haE  of 
the  rents  and  profits  received  therefrom,  after  deduct- 
ing disbursements  for  expenses  connected  with  the 
farm  and  improvements  made  thereon.  The  decree  of 
tjie  district  court  is  to  this  effect.  It  is,  therefore, 
affirmed. 
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Blotcky  Bros.,  Appellees,  v.  James  O'Neill,  Sheriff, 

Appellant. 

1.  AttcM^hment :  levy  on  mortgaged  chattels:  tender  to  mort- 
gagee. A  tender  to  the  mortgagee  of  the  amount  due  under  a  ehattel 
mortgage,  or  the  deposit  of  such  sum  with  the  olerk  of  the  district 
court,  by  an  attachment  or  execution  creditor  after  the  levy  of  his 
attachment  or  execution  upon  the  mortgaged  chattels,  will  not  make 
such  levy  valid. 

2.  ■ ;    :    :    right    of    possession.    After  acquiring 

title  to  a  chattel  mortgage  the  plaintiffs  caused  execution  to  issue 
upon  a  judgment  held  by  them  against  the  mortgagor,  and  had  the 
same  levied  upon  the  mortgaged  property.  Afterwards  they  served 
notice  of  their  ownership  of  said  property  under  said  mortgage,  and 
demanded  the  possession  thereof,  and  its  release  from  levies  of 
execution  and  attachment  in  favor  of  certain  other  creditors  of  the 
mortgagor.  HelA^  that  the  plaintiffs  were  entitled  to  the  possession 
of  said  property  by  virtue  of  said  mortgage,  but  that  their  demand 
upon  the  sheriff  for  possession  operated  as  an  abandonment  of  their 
levy  upon  the  property  under  said  execution,  and  left  the  property 
freed  from  all  the  writs  in  the  sheriff's  hands. 

Appeal  from  Pottawattamie  District  Court. — Hon.  H.  E. 

Deemer,  Judge. 

Wednesday,  October  21, 1891. 

Action  to  recover  possession  of  a  certain  stock  of 
merchandise.  There  was  a  trial  to  the  court,  resulting 
in  a  judgment  for  the  plaintiffs.  The  defendant  appeals. 
Affirmed, 

Flickinger  Bros.y  for  appellant. 

Shea  <&  Calvin,  for  appellees. 

Given,  J. — This  action  was  commenced  March 
9,  1889,  and  the  questions  involved  are  the  suflBciency 
of  the  notices  of  ownership  served  by  the  plaintiffs  upon 
the  defendant,  and  whether  the  plaintiffs  were  entitled 
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to  the  immediate  possession  of  the  stock  of  merchandise 
in  controversy  at  the  time  of  the  commencement  of  this 
action.  The  facts  material  to  the  determination  of 
these  questions  are  as  follows :  On  the  eleventh  day  of 
January,  1889,  one  M.  Seipel,  being  the  owner  and 
in  possession  of  the  stock  of  merchandise,  executed  and 
delivered  to  the  bank  of  Neola  a  chattel  mortgage  on 
said  stock,  which  was  duly  recorded  on  the  same  day. 
On  the  following  day,  J.  R.  Sneider,  a  creditor  of 
Seipel,  caused  a  writ  of  attachment  to  be  levied  on  said 
stock;  and  on  the  same  day  McCord,  Brady  &  Co.  and 
the  Kilpatrick-Koch  Dry-Goods  Company,  also  creditors 
of  Seipel,  caused  executions  upftn  judgments  that  day 
rendered  in  their  favor  against  Seipel  to  be  levied  upon 
the  same  property.  These  writs  were  all  placed  in  the 
hands  of  the  defendant  as  sheriff,  and  levied  by  him. 
On  the  sixteenth  day  of  January  following,  between 
eleven  and  11:30  o'clock  in  the  forenoon,  Henry  W. 
Price,  also  a  creditor  of  Seipel,  tendered  and  paid  to 
Walter  I.  Smith,  attorney  for  the  bank  of  Neola,  at 
Council  Bluflfs,  the  amount  due  on  said  mortgage,  and 
took  an  assignment  of  the  same,  as  provided  for  in 
chapter  117,  Acts  of  the  Twenty-First  General  Assembly, 
Smith  being  theretofore  authorized  by  the  bank  to 
accept  such  a  tender.  In  the  afternoon  of  the  same 
day,  and  after  tender  to  Smith  had  been  accepted  and 
the  assignment  made,  a  tender  was  made  at  Neola  to 
the  cashier  of  the  bank  for  the  benefit  of  Sneider, 
McCord,  Brady  &  Co.  and  Kilpatrick-Koch  Dry-Goods 
Company,  which  tender  was  refused  upon  the  grounds 
that  the  bank  did  not  then  have  the  mortgage  at  Neola. 
'On  January  17,  1889,  Price  assigned  the  mortgage  to 
the  plaintiffs  under  said  chapter  117,  and  on  the  same 
day  Price  and  the  plaintiffs  each  obtained  judgment 
against  Seipel,  and  caused  executions  to  issue  thereon, 
which  were  placed  in  the  hands  of  the  defendant  as 
BheriJBE,  and  by  him  levied  upon  the  stock  of  merchan- 
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dise  subject  to  the  three  former  levies.  Price  assigned 
his  judgment  to  the  plaintiffs.  On  the  eighth  day  of 
March,  1889,  the  plaintiffs  served  three  notices  of 
ownership  upon  the  defendant,  which  will  be  hereafter 
more  particularly  noticed,  and  on  the  following  day, 
March  9,  1889,  commenced  this  action.  On  July  20, 
1889,  after  judgment  was  pronounced  in  favor  of  the 
plaintiffs,  and  finding  that  their  interest  in  the  property 
was  two  hundred  and  ten  dollars,  defendant  moved  the 
court  to  require  the  plaintiffs  to  accept  the  tender  and 
costs,  on  deposit  in  the  court  in  satisfaction  of  their 
interest  in  the  property,  to  which  motion  was  attached 
a  certificate  of  the  clerk  fhat  the  defendant  had  deposited 
in  his  hands,  for  the  plaintiffs,  two  hundred  and  twenty- 
five  dollars.  This  motion  was  overruled,  to  which  the 
defendant  excepted. 

I.  There  is  no  dispute  as  to  any  material  facts, 
and  they  are  substantially  as  we  have  stated.  The  gist 
1.  Attachment:  •   of  the  actiou  is  as  to  the  plaintiffs'  right 

levy  on  mort-     j.  j  i  •  j  •    x  •  a      J.^ 

gaged  chat-  to  the  immediate  possession  of  the 
to  mortgagee,  property  at  the  time  this  action  was 
commenced,  March  9,  1889.  That  right  must  be 
determined  by  the  facts  as  they  then  existed,  and 
cannot  be  established  or  defeated  by  subsequent  acts. 
The  errors  assigned  involve  pbstantially  the  merits  of 
the  case,  which  are  whether  the  plaintiffs,  as  attaching 
creditors  under  the  assignment  of  the  mortgage,  were 
entitled  to  the  possession,  or  whether  the  defendant 
sheriff,  under  the  writs  in  his  hands,  and  the  levies 
thereof,  was  entitled  to  the  possession.  Both  parties 
rest  their  claim  to  possession  upon  the  provisions  of 
chapter  117,  Acts  of  the  Twenty-first  General  Assembly, 
Prior  to  that  enactment  mortgaged  property  was  pro- 
tected from  seizure  or  lien  by  attachment  or  execution, 
and  the  only  process  by  which  a  creditor  of  the  mort- 
gagor could  subject  any  surplus  in  the  hands  of  the 
mortgagee  was  by  garnishment.     By  garnishment  he 
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acquired  no  right  against  the  property,  but  only  against 
the  garnishee  individually  to  the  extent  of  the  surplus. 
Btick'Reiner  Co.  v.  Beattifj  82  Iowa,  353.  It  is  also 
held  in  that  case  that  the  remedy  provided  in  chapter 
117  is  not  to  the  exclusion  of  the  right  by  garnish- 
ment. Section  1,  chapter  117,  provides  'Hhat  personal 
property  not  exempt  from  execution,  hereafter  mort- 
gaged, or  heretofore  mortgaged,  when  the  debt  secured 
thereby  is  due,  may  be  taken  on  attachment  or  execu- 
tion issued  at  the  suit  of  a  creditor  of  a  mortgagor ;  but 
before  the  property  is  so  taken  the  oflBlcer  or  plaintiff 
must  pay  or  tender  to  the  holder  of  the  mortgage  the 
amount  of  the  mortgage  debt  and  interest  accrued,  or 
must  deposit  the  amount  thereof  with  the  clerk  of  the 
district  court  of  the  county  wherein  the  mortgaged 
property  is  found,  payable  to  the  order  of  the  holder  of 
the  mortgage;  *  *  *  and  when  such  sums  are 
tendered  to  the  holder  of  the  mortgage,  or  deposited 
with  the  clerk,  the  attaching  creditor  shall  be  subro- 
gated to  all  the  rights  of  the  holder  of  the  mortgage ; 
and  the  proceeds  from  the  sale  of  the  mortgaged 
property  shall  go  first  to  the  discharge  of  such  indebted- 
ness and  costs  of  execution ;  provided,  however,  that  if 
the  judgment  debtor  shall  pay  the  debt  for  which  the 
attachment  or  execution  was  issued  the  property  shall 
be  released,  and  the  creditors  shall  be  entitled  to  receive 
money  deposited  to  pay  the  mortgage  debt,  and  shall 
have  no  right  or  interest  in  the  mortgage,  or  in  the 
mortgaged  property."  While  the  question  is  as  to  the 
plaintiffs'  right  of  possession,  the  right  of  the  defend- 
ant is  discussed  as  counter  thereto,  and  as  showing 
that  the  plaintiffs  were  not  entitled  to  possession. 

The  defendant,  as  sheriff,  had  levied  an  attachment 
in  favor  of  Sneider,  and  executions  in  favor  of  McCord, 
Brady  &  Co.  and  Kilpatrick-Koch  Dry-goods  Com- 
pany, on  the  mortgaged  property.     This  property  was 

Vol.  83—37 
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not  subject  to  such  levies,  only  as  provided  in  said 
chapter  117.  The  tender  made  by  these  creditors  to 
the  Bank  of  Neola  was  not  made  until  after  the 
attorney  for  the  bank  had  accepted  the  tender  from 
Price,  and  made  a  complete  assignment  of  the  mortgage 
to  him.  Price  had  been  subrogated  to  all  the  rights  of 
the  bank  before  this  tender,  and  these  creditors 
acquired  no  rights  by  their  oiSfer  to  the  bank.  Neither 
did  their  subsequent  deposit  of  two  hundred  and 
twenty-five  dollars  with  the  clerk  affect  the  question 
of  the  right  of  possession  on  March  9.  These  creditors 
had  no  right  to  take  the  property  on  attachment  or 
execution,  because  they  had  not  previously  paid  or 
tendered  to  the  holder  of  the  mortgage,  nor  deposited 
with  the  clerk,  the  amount  of  the  mortgage  debt.  The 
bank  had  ceased  to  be  the  holder  of  the  mortgage 
before  their  tender  to  it,  and  their  deposit  with  the 
clerk  was  long  after  their  levies,  and  after  the  com- 
mencement of  this  action,  if  not  after  its  submission. 
It  follows  from  these  views  that  the  levy  of  the  attach- 
ment and  executions  in  favor  of  Sneider  and  of  McCord, 
Brady  &  Co.  and  Kilpatrick-Koch  Dry-Groods  Company 
were  unauthorized,  and  gave  the  defendant  no  right  to 
the  possession  of  the  mortgaged  properijy. 

II.    There  can  be  no  question  but  that,  by  the 
assignment  of  the  mortgage  to  them,  the  plaintiffs  were 

subrogated  to  all  the  rights  of  the  holders 

'  Tight  of  po8-  '  of  the  mortgage,  and  as  such  were  entitled 

to  poasession  of  the  mortgaged  property 
until  some  other  creditor  of  the  mortgagor  became  sub- 
rogated to  that  right  by  complying  with  the  require- 
ments of  chapter  117.  It  is  true  that  at  the  time  of  the 
service  of  the  notices  of  ownership,  and  at  the  com- 
mencement of  this  action  the  defendant,  as  sheriff, 
held  two  executions  in  favor  of  the  plaintiffs,  which  he 
had  levied  upon  the  mortgaged  property.  It  is  also 
true  that  the  property  had  not  been  released  therefrom 
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by  payment  of  the  debts  by  Seipel,  nor  did  the  plaintiffs 
in  express  terms "  release  their  executions.  They  did 
notify  the  defendant  sheriiBf  of  their  interest  in  the 
property,  how  they  had  acquired  such  interest,  and 
for  what  consideration,  and  that  the  property  belonged 
to  them,  and  demanded  a  release  of  it  from  the  levies 
in  favor  of  Sneider,  McCord,  Brady  &  Co.  and 
Kilpatrick-Koch  Dry-Goods  Company.  While  the 
motion  did  not  in  terms  demand  or  order  a  release 
from  the  plaintiffs^  levies  it  would  hardly  be  contended 
that  in  the  face  of  such  notices  the  sheriff  would  be 
liable  to  the  plaintiffs  for  surrendering  the  property  to 
them  on  their  demand,  and  for  not  continuing  to  hold 
it  under  the  executions  in  their  favor.  At  and  before 
the  commencement  of  this  action  the  plaintiffs  stood 
as  the  holders  of  the  mortgage.  None  of  the  other 
creditors  had  acquired  any  interest  therein  under 
chapter  117,  or  otherwise.  The  claim  to  immediate 
possession  by  the  plaintiffs  was  in  fact  an  abandonment 
or  release  of  their  levies  upon  the  property,  and, 
therefore,  left  the  property  freed  from  all  the  writs  in 
the  defendants'  hands. 

We  reach  the  conclusion  that  the  court  did  not 
err  in  either  of  the  respects  assigned  aa  errors,  and  that 
the  findings  and  judgment  should  be  affibmed. 


R.  W.  Cole,  Appellant,  v.  J.  E.  Smith,  Appellee. 

A.ttachinent :  writ  wbonofully  issued:  damages:  deuyxry  bond: 
RELEASE  07  PROPERTY  AFTER  VERDICT.  Wliere  in  an  aotion  aided  by 
attachment  a  levy  was  made  upon  certain  personal  property,  for  the 
release  of  which  the  defendant  gave  a  delivery  bond  conditioned  for 
the  delivery  of  said  property,  or  its  estimated  value,  to  satisfy  any 
judgment  that  might  be  rendered  against  the  defendant  in  said  action, 
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and  upon  the  trial  of  said  cause  th^  jury  found  specially  that  the 
defendant  was  entitled  to  recover  upon  his  counterclaim  for  damages 
for  the  wrongful  suing  out  of  said  attachment  in  a  sum  named,  but 
returned  a  general  verdict  in  favor  of  the  plaintiff  for  the  amount  of 
his  claim  less  the  amount  of  damages  found  for  the  defendant,  held 
that  the  plaintiff  was  entitled  to  have  the  attached  property  subjected 
to  the  payment  of  his  judgment,  and  that  its  release  by  the  court  upon 
the  motion  of  the  defendant  upon  the  ground  that  the  attachment  had 
been  wrongfully  sued  out  was  erroneous. 

Appeal  from  Lyon  District  Court, — Hon.   Geobge  W. 

Wakefield,  Judge. 

Thursday,  October  22,  1891. 

This  is  an  appeal  by  the  plaintiflf  from  an  order 
dissolving  an  attachment,  and  releasing  certain  attached 
property.     The  facts  appear  in  the  opinion. — Meversed. 

E.  C.  Boach  and  Van  Wagenan  <&  McMillan^  for 
appellant. 

J.  M.  Parsons  and  P.  C.  Shannofiy  for  appellee. 

RoTHROCK.  J. — The  action  is  at  law  to  recover  the 
sum  of  five  hundred  and  sixty  dollars  for  certain  cord« 
wood  sold  by  the  plaintiff  to  the  defendant.  An 
attachment  was  issued  upon  the  alleged  ground  that 
the  defendant  was  about  to  dispose  of  his  property 
with  intent  to  defraud  his  creditors.  The  defendant 
answered  by  admitting  the  purchase  of  the  wood,  but 
alleging  that  the  indebtedness  therefor  had  been  paid. 
He  also  set  up  a  counterclaim,  in  which  he  averred 
that  the  attachment  was  wrongfully  and  maliciously 
sued  out,  and  demanded  a  judgment  against  the  plain- 
tiff for  actual  and  exemplary  damages.  There  was  a 
trial  by  jury,  and  a  verdict  in  which  it  was  found  spe- 
cially that  the  defense  of  payment  was  not  established 
by  the  evidence,  and  that  the  defendant  was  entitled  to 
actual  damages  upon  his   counterclaim  in  the  sum  of 
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ope  hundred  and  ten  dollars,  but  that  he  was  not 
entitled  to  exemplary  damages.  A  general  verdict  was 
also  returned,  in  which  it  was  found  that  the  plaintiff 
was  entitled  to  recover  the  sum  of  four  hundred  and 
sixty-six  dollars  and  eleven  cents,  which  was  the 
balance  due  the  plaintiff  for  the  wood  after  deducting 
the  damages  allowed  the  defendant  on  the  counterclaim. 
"When  the  attachment  was  sued  out  it  was  levied  on 
certain  personal  property  of  the  defendant.  In  a  few 
days  after  the  levy  of  the  writ  of  attachment  the  defend- 
ant gave  the  sheriff  a  delivery  bond,  and  the  attached 
property  was  released  and  delivered  to  the  defendant. 
The  condition  of  the  bond  is  in  these  words:  '^Now, 
therefore,  if  the  said  J.  E.  Smith  shall  deliver  said 
property,  or  its  estimated  value,  as  aforesaid,  to  said 
sheriff,  to  satisfy  any  judgment  that  may  be  rendered 
against  said  defendant  in  said  suit  .within  twenty  days 
after  the  rendition  thereof,  then  this  obligation  to  be 
void,  otherwise  to  remain  in  full  force  and  virtue.'^ 
Upon  the  return  of  the  verdict  of  the  jury  the  defend- 
ant filed  amotion  in  these  words:  ^^Now  comes  the 
defendant  and  shows  the  court  that  the  jury  have 
found  that  the  attachment  in  this  case  was  wrongfully 
sued  out.  He,  therefore,  moves  the  court  to  discharge 
the  attached  property.^'  The  motion  was  sustained, 
and  an  order  made  dissolving  the  attachment  and  dis- 
charging the  attached  property.  The  correctness  of 
this  order  is  the  only  question  presented  by  the  appeal. 
It  will  be  observed  that  by  deducting  the  damages 
found  for  the  defendant  from  the  amount  found  for 
the  plaintiff  all  the  damages  of  eveiy  kind  to  which  the 
defendant  is  entitled  are  fully  satisfied  and  paid.  The 
plaintiff  has  paid  the  penalty  for  his  wrongful  act  in 
seizing  the  property.  The  question  is,  must  he  not 
only  pay  the  damages,  but  must  he  release  his  claim 
upon  the  property  for  the  satisfaction  of  his  judgment? 
The  remedy  by  attachment  is  purely  statutory,  and  the 
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question  must  be  determined  under  the  provisions  of 
the  attachment  law  of  this  state.  The  condition  of  the 
deUvery  bond  given  by  the  defendant  in  this  case  is  in 
compliance  with  section  2996  of  the  Code,  which 
requires  an  undertaking  that  the  *  'property,  or  its  esti- 
mated value,  shall  be  delivered  to  the  sheriff  to  satisfy 
any  judgment  which  may  be  obtained  against  the 
defendant  in  that  suit.'^  Section  2998  provides  that  it 
''shall  be  a  sufficient  defense  that  the  property,  for  the 
delivery  of  which  the  bond  is  given,  did  not  belong 
to  the  defendant,  against  whom  the  attachment 
was  issued,  or  was  exempt  from  seizure  under  such 
attachment.''  These  are  the  defenses  which  the  law 
designates.  There  is  no  other  provision  of  the  statute 
in  any  manner  limiting  the  absolute  requirement  of 
section  2996  that  the  property,  or  its  value,  shall  be 
delivered  to  the  sheriff  to  satisfy  any  judgment  which 
may  be  obtained  in  the  action.  This  right  of  the  plain- 
tiff to  resort  ,to  the  bond  in  payment  of  his  judgment 
is  not  made  dependent  on  the  amount  of  the  judgment. 
It  is  true  that  under  section  3018  a  motion  may  be 
made  to  discharge  the  attachment  at  any  time  before 
trial  for  insufficiency  of  statement  of  cause  thereof,  or 
other  cause  apparent  of  record.  But  that  section  is 
not  applicable  to  the  question  under  consideration. 
This  motion  comes  after  trial,  and  is  not  an  attack  upon 
the  record  for  any  informality  of  statement  or  the  like. 
It  is  an  objection  to  maintaining  the  attachment  made 
after  a  trial,  and  when  there  remains  nothing  to  be  done 
but  pronounce  judgment.  Section  3017  provides  that 
the  defendant  cannot  contest  the  fact  stated  as  a  cause 
of  action  by  a  mere  defense,  but  that  his  "remedy  shall 
be  on  the  bond;  but  he  may,  in  his  discretion,  sue 
thereon  by  way  of  counterclaim,  and  in  such  case  shall 
recover  damages  as  in  an  original  action  on  such 
bond.''  Here  there  is  no  provision  for  the  discharge 
of  the  attached  property  after  a  recovery  on  the  counter- 
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claim.  If  such  had  been  the  intent  of  the  legislature, 
there  surely  would  have  been  a  provision  enacted  here 
or  elsewhere  limiting  the  liability  on  the  bond  required 
by  section  2996.  There  is  no  such  provision,  but, 
on  the  contrary,  the  whole  scope  and  spirit  of  the 
attachment  law  appear  to  deny  any  dissolution  of  the 
attachment  after  a  trial  and  a  finding  that  the  plaintiflE 
is  entitled  to  judgment.  It  appears  to  us  that  upon  the 
return  of  the  verdict  it  was  the  duty  of  the  court  to  ren- 
der judgment  for  the  plaintiflE.  When  such  judgment 
is  rendered,  the  law  requires  that  it  shall  be  satisfied  by 
the  sale  of  the  attached  property,  or  by  an  application 
of  its  proceeds.  Code,  sec.  3011.  The  only  authority 
for  discharging  the  attachment  after  trial  is  that  found 
in  section  3015,  which  provides  that  the  attachment 
shall  be  discharged  ^^if  judgment  in  the  action  is  ren- 
dered for  the  defendant. '^  There  is  no  authority  for 
discharging  it  where  the  trial  results  in  a  finding  and 
judgment  for  the  plaintiff. 

We  have  thus  disposed  of  this  question  without 
reference  to  cases  in  other  jurisdictions.  We  must 
abide  by  what  appears  to  us  to  be^  the  meaning  and 
intent  of  our  own  statute.    Reversed. 


E.  A.  Campbell,  Appellant,  v.  Lewis  Bros.  &  Menzer, 

Appellees. 

Appeal  from  Justice's  Court:  amount  in'oontroversy:  counter- 
claim: JURISDICTION.  Where  an  action  was  brought  before  a  justice 
of  the  peace  to  recover  five  dollars  and  fifty  cents,  and  the  defendant 
filed  a  counterclaim  praying  judgment  against  the  plaintiff  in  the 
sum  of  fifty  dollars,  to  which  the  plaintiff  filed  a  general  denial,  and 
the  case  resulted  in  judgment  for  the  plaintiff  in  the  sum  of  four 
dollars  and  ninety  cents,  from  which  the  defendant  appealed,  held, 
that  it,    in  the  judgment  of    the  district  court,   the  counterclaim 
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showed  upoDr  its  face  that  the  defendants  were  not  entitled  to  the" 
relief  demanded,  a  motion  by  the  plaintiff  to  dismiss  the  appeal 
because  the  controversy  involved  a  sum  less  than  twenty-five  dollars 
should  have  been  sustained. 

Appeal  from  Adair  District  Court. — Hon.  J.  H. 

Henderson,  Judge. 

Thursday,  October  22, 1891. 

Action  commenced  before  a  justice  of  the  peace 
upon  an  account  for  five  dollara  and  fifty  cents.  The 
defendants  pleaded  a  counterclaim  of  fifty  dollars  for 
malicious  prosecution  of  the  action.  There  was  a  judg- 
ment for  the  plaintiflE  for  four  dollars  and  ninety  cents, 
and  the  defendants  appeal  to  the  district  court.  The 
plaintiflE  moved  to  dismiss  the  appeal  on  the  ground  that 
the  account  in  controversy  does  not  exceed  twenty-five 
dollars.  The  motion  was  overruled,  and  the  plaintiff 
appeals .  — Beversed. 

Crrass  (&  Story ^  for  appellant. 

Gow  &  Hager^  for  appellees. 

Beck,  C.  J. — ^I.  As  the  amount  in  controversy 
does  not  exceed  one  hundred  dollars,  the  questions  to 
be  decided  by  this  court  are  to  be  discovered  in  the 
certificate  of  the  district  judge,  authorizing  the  appeal, 
which  is  in  this  language : 

^'I,  J.  H.  Henderson,  judge  of  the  district  court 
of  the  fifth  judicial  district  of  Iowa,  now  holding  court 
in  and  for  Adair  county,  Iowa,  do  hereby  certify  that 
this  case  involves  a  question  of  law  upon  which  it  is 
desirable  to  have  the  opinion  of  the  supreme  court,  viz. : 
Should  plaintiflE 's  motion  to  dismiss  the  appeal  in  said 
cause,  for  the  reason  that  the  pleadings  show  that  the 
amount  in  controversy  does  not  exceed  twenty-five 
dollars,  have  been  overruled  when  the  plaintiflE  sues  for 
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five  dollars  and  fifty  cents,  and  the  defendants  answer 
with  a  general  denial,  and  also  file  a  counterclaim, 
praying  for  judgment  against  the  plaintiff  in  the  sum 
of  fifty  dollars,  to  which  the  plaintiff  filed  a  reply  in 
general  denial  of  counterclaim.  Trial  was  had,  and 
judgment  rendered  for  plaintiff  in  the  sum  of  four 
dollars  and  ninety  cents,  when  the  counterclaim  shows 
on  its  face,  in  the  judgment  of  the  district  court,  that 
the  defendants  were  not  entitled  to  the  relief  demanded, 
for  the  reason  that  said  counterclaim  did  not  state  any 
cause  of  action  upon  which  the  defendants  could 
recover. ' ' 

Attention  to  this  certificate  enables  us  to  discover 
that  the  only  question  certified  for  our  decision  involves 
the  correctness  of  the  court's  ruling  in  the  overruling 
•of  the  motion  to  dismiss  the  appeal.  The  certificate 
immediately  following  the  statement  of  the  question 
states  the  facts  and  conclusions  of  law  upon  which  the 
ruling  was  made ;  but  it  presents  and  certifies  no  ques- 
tion as  to  these  facts  and  conclusions  for  our  determin- 
ation. It  states  that  the  counterclaim  shows  on  its  face 
that  the  defendants  were  not  entitled  to  the  relief 
claimed,  but  it  presents  no  question  of  facts  or  of  law 
involving  the  correctness  of  this  statement.  It  is  stated 
as  a  conclusion  of  law  and  facts  that  the  counterclaim 
does  not  state  any  cause  of  action,  but  no  question  is 
certified  to  us  for  decision  involving  the  correctness  of 
this  conclusion.  We  have  no  jurisdiction  to  consider 
such  questions.  Vreeland  v.  Ellsworth ,  71  Iowa,  347. 
The  question  certified  for  decision  to  this  court  is  this : 
Was  the  plaintiff 's  motion  to  dismiss  the  appeal  for  the 
reason  that  the  pleadings  show  that  the  amount  in 
controversy  does  not  exceed  twenty-five  dollars  rightly 
overruled?  But  it  is  coupled  with  a  decision  by  the 
court,  upon  which  no  question  is  certified  to  us,  to  the 
-effect  that  the  counterclaim  did  state  no  cause  of  action. 
Upon  this  decision  the  question  certified  rests,  and,  as 
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there  is  no  question  of  law  certified  thereon,  it  is  to  be 
regarded  for  the  purpose  of  the  case  as  correct.  As 
the  counterclaim  is  to  be  regarded  as  presenting  no- 
cause  of  action,  it  presents  no  claim  for  recovery.  It, 
therefore,  raises  no  controversy  as  to  any  amount,  and 
fails  to  show  that  an  amount  exceeding  twenty-five^ 
dollars  is  in  controversy  in  the  case.  An  appeal,  there- 
fore, is  not  authorized  by  law,  and  the  district  court 
should  have  sustained  the  plaintiflE's  motion  to  dis- 
miss it. 

The  judgment  of  the  district  court  is  reversed. 


M  M         GrEO.  D.  Ross,  Appellee,  v.  Hawkeye  Insurance 

84    981  /A  *  / 

88  686  Company,  Appellant. 

M  S    Insurance:   premium:    payment:  notice  op  suspension  of  policy: 
83  586  SERVICE  BY  MAIL.    Under  section  2  of  chapter  210  of  the  Laws  of  1880, 

^^  ^^  providing  that,  where  the  time  for  the  payment  of  the  premium  upon 

a  policy  of  insurance  is  fixed  by  note  or  other  contract,  the  insurance 
company  may,  within  thirty  days  before,  or  at  any  time  after,  the 
maturity  of  such  obligation,  serve  tfie  defendant  with  notice  in  writ- 
ing that  unless  the  same  is  paid  within  thirty  days  his  policy  will  be 
suspended ;  and  providing,  further,  that  such  notice  may  be  served 
personally  or  by  registered  letter,  addressed  to  the  assured  at  his 
postoffice  address,  the  service  of  such  notice  by  mail  is  completed 
when  the  letter  is  properly  addressed  to  the  insured,  and  registered  at 
the  postoffice.. 

Appeal  from  Shelby  District  Court. — Hon.  N.  W.  Maoy, 

Judge. 

Thursday,  October  22,  1891. 

Action  on  a  policy  of  insurance.  There  was  » 
judgment  for  the  plaintiflE,  and  the  defendant  appeals.. 
Beversed. 
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George  E.  Sanderson,  for  appellant. 
Smith  <&  Cullison,  for  appellee. 

Granger,  J. — ^I.  It  is  urged  that  the  assignments 
of  errors  are  insufficient,  and  should  not  be  considered. 
One  assignment  fairly  presents  the  question  of  the  cor- 
rectness of  each  instruction  given  by  the  court,  and  is 
sufficient. 

The  plaintiff  was  the  holder  of  a  policy  of  insurance 
against  loss  by  fire,  issued  by  the  defendant  company. 
The  time  of  insurance,  by  the  terms  of  the  policy^ 
began  April  18,  1889,  and  terminated  April  18,  1890. 
The  property  insured  was  destroyed  by  fire  July  2, 1889. 
The  premium  for  the  insurance  was  settled  by  note  due 
July  1,  1889,  and  was  unpaid  at  the  date  of  the  fire. 
The  policy  contains  the  following  provision:  Fifth. 
''That  no  insurance,  whether  original  or  continued^ 
shall  be  binding  until  the  actual  payment  of  the 
premium,  either  in  cash  or  note  given  therefor.  Where 
a  note  or  notes  have  been  received,  in  whole  or  in  part, 
for  the  premium  named  in  this  policy,  or  renewal  of 
the  same,  and  the  assured  or  his  assigns  fail  to  pay  the 
same,  or  any  installment,  or  any  part  thereof,  at  the 
time  or  times  specified  in  such  note  or  notes,  such 
failure  shall  immediately  terminate  all  liability  of  this 
company  under  this  policy,  and  the  company  shall  not 
in  any  case  be  liable  for  any  loss  or  damage  that  may 
occur  at  a  time  when  any  such  note  or  notes,  or  any 
installment  therein,  or  any  part  thereof,  shall  be  over- 
due and  unpaid.^'  Chapter  210,  Laws  of  1880,  pro- 
vides :  * '  Sec.  2 .  Within  thirty  days  prior  to,  or  at  any 
time  after  the  maturity  of  any  note  or  contract,  whether 
assessable,  or  where  the  time  of  payment  is  fixed  in  the 
contract,  given  for  the  premium  on  any  policy  of 
insurance,  such  company  or  association  may  serve  a 
notice  in  writing  upon  the  insured  that  his  note,  or  an 
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installment  thereof,  is  due,  or  to  become  due,  stating 
the  amount  which  will  be  due  on  the  note  or  contract, 
and  also  the  amount  required  to  pay  the  customary 
short  rates,  including  the  expense  of  taking  the  risk,  up 
to  the  time  the  policy  will  be  suspended  under  the 
notice  in  order  to  cancel  the  policy,  and  that,  unless 
payment  is  made  within  thirty  days,  his  policy  will  be 
suspended.  Such  notice  may  be  served,  either  person- 
ally or  by  registered  letter,  addressed  to  the  assured  at 
his  post-office  address,  named  in  or  on  the  policy,  and 
no  policy  of  insurance  shall  be  suspended  for  non-pay- 
ment of  such  amount  until  thirty  days  after  such  notice 
has  been  served.'' 

On  June  1,  1889,  the  defendant  company  deposited 
in  the  post-office  at  Des  Moines,  for  registration,  a 
written  notice,  in  conformity  to  such  provision  of  the 
law,  addressed  to  the  defendant  at  Harlan,  Iowa.  It 
does  not  appear  that  by  due  course  of  mail  this  notice 
would  have  reached  its  destination  thirty  days  before 
the  fire  occurred.  The  main  question  in  the  case  is  as 
to  the  validity  of  the  policy  when  the  fire  occurred, 
July  2.  The  court  gave  the  following  instructions,  of 
which  complaint  is  made:  ''The  notice  required  by 
statute  may  be  either  personal  notice  or  constructive 
notice.  The  defendant  claims  he  gave  the  plain tiflE 
<3onstructive  notice;  that  is,  he  sent  a  notice  by 
registered  letter,  as  required  by  law.  There  is  no  dis- 
pute as  to  the  fact  that  he  sent  the  notice  marked  'S' 
by  registered  letter.  When  the  defendant  sent  it,  and 
when  the  service  thereof  was  completed,  are,  however, 
controverted  points.  And  in  this  connection  you  are 
instructed  that  the  service  of  notice  by  registered  letter 
is  not  completed  until,  by  due  course  of  mail  for 
registered  matter,  it  should  be  received  at  the  office  of 
its  destination."  The  validity  of  the  notice  depended 
npon  a  completed  service  of  the  notice,  and  the  court  in 
another  instruction  said  to  the  jury  that,  if  it  found 
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**tliat,  by  due  course  of  mail  for  registered  matter,  such 
letter  would  not  reach  Harlan  before  June  2, 1889,  then, 

m 

and  in  that  event,  said  policy  would  not  be  suspended 
until  thirty  days  thereafter,  or  after  the  second  day  of 
July.'' 

We  are  then  to  determine  whether,  ta  render 
such  a  service  complete,  there  must  be  time  after  the 
letter  is  properly  addressed  and  registered  in  the  post 
oflBce  for  it,  by  due  course  of  mail,  to  reach  its  desti- 
nation, that  is,  the  oflSce  of  its  destination.  If  the 
language  of  the  act  was  that  the  service  should  be  made 
by  mail,  by  letter,  or  by  registered  letter,  there  .might 
be  more  reason  for  holding  that  there  must  be  time 
after  mailing  for  it  to  reach  its.  destination.  In 
McKenna  v.  Insurance  Co.,  73  Iowa,  453,  it  is  held  that 
the  service  is  complete  before  the  letter  is  delivered  to 
the  assured,  showing  that  the  law  contemplates  some- 
thing less  than  a  personal  receipt  of  the  letter.  The 
statute,  as  we  understand,  specifies  the  acts  that  consti- 
tute the  service;  and  it  is  the  service,  and  not. notice, 
that  gives  rise  to  the  operation  of  the  statute.  The 
service  may  be  *'by  registered  letter  addressed  to  the 
assured  at  his  post-office  address  named  in  or  on  the 
policy.''  The  italicized  words  are  adverbial,  and  fix 
the  manner  of  the  service.  With  a  careful  examination ^ 
we  find  no  case  in  which,  besides  the  acts  which  shall 
constitute  the  service,  where  it  is  substituted,  that  time 
is  held  essential  to  its  completion.  The  enactment  is 
the  sole  authority  for  such  a  service,  and  we  can  neither 
add  to  nor  take  from  its  requirements.  The  substi- 
tuted service  of  an  original  notice,  by  leaving  a  copy 
with  a  member  of  the  famUy  when  the  defendant  can- 
not be  found  in  the  county,  is  complete  when  the  notice 
is  properly  left,  and  no  time  is  held  necessary  to  elapse 
because  of  the  known  absence  of  the  defendant  from 
the  county.  In  such  a  case,  the  service  is  complete 
when  the  acts  specified  as  constituting  the  service  are 


590  In  re  Est.  of  Maxwell.  [83  Iowa 

done.  In  New  York,  under  a  statute  providing  that,  "in 
case  of  service  by  mail,  the  paper  must  be  deposited 
in  the  post  ofl5ce,''  addressed  to  the  person  on  whom  it 
is  to  be  served,  at  his  place  of  residence,  and  the  post- 
age paid,  the  service  is  held  complete  when  the  notice 
is  mailed.  Elliott  v.  Kennedy ^  26  How.  Pr.  422.  Our 
statute  provides  an  additional  act, — that  of  registering. 
The  appellee  attempts  to  mark  a  distinction  between 
the  statutes,  on  which  to  base  a  diJSEerent  ruling,  but 
none  really  exists.  It  is  said  that  all  that  is  required 
under  the  New  York  act  is  that  the  letter  ^  'be  properly 
stamped  and  addressed,  and  deposited  in  the  post 
oflBce.'^  Our  statute  provides  that  the  service  may  be 
made  by  registered  letter,  addressed  in  a  particular 
manner.  Both  statutes  alone  provide  for  mailing. 
The  necessity  for  time  after  mailing  as  conclusively 
follows  under  one  statute  as  the  other.  The  practical 
effect  of  the  statute  thus  construed  is  to  give  the 
assured  nearly  thirty  days'  notice  to  pay  his  obligation, 
and  avoid  a  suspension  of  his  policy  under  his  contract, 
which  cannot  be  regarded  as  a  harsh  rule  of  construc- 
tion. It  may  be  also  said  that  the  rule,  as  held  by  the 
district  court,  would  involve  much  difficulty,  as  is 
apparent  from  the  record  in  this  case,  in  determining 
the  time  of  arrival  by  due  course  of  mail,  and  would 
make  the  fact  of  a  completed  service  very  difficult  to 
know.  This  thought  is  worthy  of  notice  where  the 
legislative  intent  is  doubtful.  With  these  views  the 
<;ourt  was  in  error  in  giving  the  instruction. 

We  find  no  other  questions  in  the  record  that  we 
need  to  consider.    Reversed. 


1,83    MO 

100  Sq  In  the  Matter  of  the  Estate  of  J.  S.  Maxwell, 

iS  ^1  Deceased. 

Implied  Trusts :  funds  op  another  deposited  to  personal  aoootjnt: 
BIGHTS  OF  BENETiciART.  The  deceased  having  obtained  the  release 
of  a  mortgage  on  real  estate  given  to  secure  an  indebtedness  to  hia 


Oct.  1891]        In  be  Est.  of  Maxwell.  591 

mother,  sold  the  real  estate,  and,  with  the  consent  of  his  mother, 
retained  the  amount  of  the  mortgage  ont  of  the  proceeds  of  said  sale 
to  reinvest  for  her,  she  holding  the  note  previously  secured  by  said 
mortgage.  The  amount  so  retained  was  deposited  in  bank  to  the 
personal  account  of  the  deceased,  and  so  ^remained  at  the  time  of  his 
death,*  except  a  portion  thereof  that  he  had  invested  in  certain  real 
estate,  taking  the  title  thereto  in  the  name  of  his  mother.  Eeld,  that 
the  agreement  between  the  deceased  and  his  mother  for  the  retention 
of  said  fund  constituted  the  former  a  trustee  for  his  mother  in  rela- 
tion to  said  fund,  and  that  the  mother  was  entitled  to  payment  of  the 
amount  not  invested  out  of  the  funds  in  bank  to  the  personal  account 
of  the  deceased. 

Appeal  from  Polk  District  Court. — ^Hon.   Chakles  A. 

Bishop,  Judge. 

Thursday,  October  22, 1891. 

In  a  proceeding  for  the  settlement  of  this  estate 
Sarah  M.  Drake  filed  a  petition  of  intervention,  claim- 
ing that  certain  money,  deposited  by  the  intestate  in 
the  Citizens'  National  Bank  in  his  own  name  was  the 
money  of  the  intervener,  and  held  by  the  intestate  and 
deposited  as  her  agent.  Upon  a  trial  on  the  merits  the 
district  court  made  and  filed  a  finding  of  facts,  upon 
which  judgment  was  entered,  dismissing  the  petition 
of  intervention,  from  which  she  appeals. — Beversed. 

St.  John  (&  Stevenson^  for  appellant.  ^ 

A.  A.  Haskins,  for  appellee. 

Beck,  0.  J. — ^I.  The  findings  of  facts  are  to 
the  following  eflfect :  The  intestate  was  indebted  to  the 
intervener,  who  was  his  mother,  in  the  sum  of  twelve 
hundred  dollars,  secured  by  a  mortgage  upon  real 
estate.  He  sold  the  mortgaged  property,  and  so 
advised  his  mother,  and  requested  her  to  release  the 
mortgage,  and  retain  the  note,  and  proposed  to  hold  the 
money,  and  reinvest  it  for  her  and  in  her  name.  The 
intervener  complied  with  this  request,   and  sent  the 
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mortgage  and  release  thereof,  but  retained  the  not^. 
Subsequently,  about  the  time  the  intestate  caused  the 
release  to  be  delivered  and  the  mortgage  discharged, 
he  requested  his  mother  to  send  him  a  power  of  attor- 
ney to  authorize  him  to  purchase  and  seU  real  estate  in 
her  name,  which  would  enable  him  to  keep  the  money 
of  his  mother  in  her  name,  and  in  the  same  way  invest 
it.  The  intervener  complied  with  this  request.  The 
proceeds  of  the  sale  of  the  mortgaged  property,  to  the 
amount  of  thirteen  hundred  and  forty-eight  dollars  and 
twenty-five  cents,  were  deposited  in  the  Citizens' 
National  Bank  of  Des  Moines.  He  had  at  the  time  a 
deposit  in  the  same  bank  amounting  to  two  hundred 
and  forty-seven  doUars  and  eighty  cents,  and  stated 
that  aU  the  deposit  he  made  was  not  his  owii  money. 
Against  these  deposits  he  drew  eight  hundred  and  nine 
dollars  and  sixty-eight  cents,  seven  hundred  dollars  being 
in  payment  of  town  lots  in  Dakota  purchased  by  him  as 
an  investment  for  his  mother,  the  title  being  taken 
in  her  name.  About  forty  days  after  the  deposit  the 
intestate  died,  leaving  a  deposit  in  the  Citizens'  National 
Bank  equal  to  or  in  excess  of  the  money  he  held  for 
investment  on  account  of  his  mother. 

II.  The  counsel  for  the  administratrix  maintains 
that  the  facts  show  the  transaction  to  be  the  discharge 
of  a  mortgage  security,  thereby  releasing  the  claim  or 
lien  of  the  mother  against  the  specific  money  deposited. 
Counsel  are  right  in  their  conclusions  that  the  mother 
would,  after  the  release  of  the  mortgage,  without  more, 
have  no  claim  on  the  money.  A  mortgage  released  to 
permit  a  sale  of  the  property  free  from  its  lien  would 
not  bind  the  money  received  in  payment  for  the  prop- 
erty. But  the  facts  show  something  more  in  the  form 
of  an  agreement  between  the  parties,  to  the  effect  that 
the  money  was  to  be  held  and  invested  for  the  mother. 
The  intestate  became  the  agent  and  trustee  of  his 
mother  by  this  agreement,  and  acted  in  pursuance  of 
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such  trust,  and  at  his  death  held  as  trustee  the  money 
claimed  in  the  intervener's  petition.  We  are  clearly  of 
the  opinion  that  the  facts,  found  show  the  existence  of 
a  trust  under  which  the  intestate  held  the  money 
in  question  at  the  time  of  his  death.  The  plaintifE  may 
follow  this  money,  the  trust  fund,  in  the  hands  of  the 
trustee,  and  in  the  hands  of  the  depository  holding  it 
for  the  trustee,  the  Citizens^  National  Bank,  In  our 
opinion,  the  district  court  erred  in  dismissing  the  plain- 
tiff's petition  upon  the  facts  found.  The  judgment  will 
be  reversed,  and  a  judgment  rendered,  at  intervener's 
option,  in  this  court,  granting  the  relief  prayed  for  in 
her  petition.     Revebsed. 


83    698) 
^  ^ 3lf 

Henbt  Wilson,    Appellee,  v.  E.  E.    MoElroy,        ^  m 

Administrator,  Appellant.  as^HS 

1 101 


Limitation  of  Actions:  commencement  of  suit:  fhinq  of  claim    i^  ^{1 

AGAINST    ESTAT9  OF    DECEDENT:    ACTS  OF  ADMINISTRATOR :    ESTOt>PEL.      I  83    593 

Where  a  elaim  was  filed  in  proper  form  against  the  estate  of  a  deced-  U^LJ^ 
ent,  of  which  no  notice  was  served  upon  the  administrator,  but  upon 
which  a  partial  payment  was  made  hy  the  administrator,  and  an  ofifer 
made  for  the  payment  of  the  balance  in  real  estate,  and  which,  in  a 
petition  for  the  sale  of  real  estate,  was  reported  by  the  administrator 
to  the  court  as  a  valid  claim  against  the  estate,  held,  that  the  filing  of 
the  claim  was  the  commencement  of  proceedings  for  its  allowance,  and 
stopped  the  running  of  the  statute  of  limitation ;  and  that  the  defend- 
ant was  estopped  by  his  acts  from  setting  up  the  statute  because  no 
notice  was  served  as  provided  by  section  2408  of  the  Code. 

Appeal  from   Wapello  District  Court. — ^Hon.   Chaeles 

D.  Leggett,  Judge. 
Vol.  83—38 
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Thuesday,  October  22, 1891, 

Proceedings  in  probate  to  prove  and  establish  a 
claim  against  the  estate  whereof  the  defendant  is  the 
administrator.  The  claim  was  established  and  allowed, 
and  a  judgment  or  order  for  the  payment  entered 
accordingly.     The  defendant  appeals. — Affirmed. 

Chambers  J  McElroy  &  'Roberts^  for  appellant. 

Burton  &  JaqueSy  for  appellee. 

Beck,  C.  J. — I.  The  plaintiff's  claim  against  the 
estate  is  based  upon  two  promissory  notes  executed  by 
the  intestate,  one  due  September  11,  1877,  the  other 
August  3,  1879.  On  the  eleventh  day  of  March,  1887, 
the  plaintiff  filed  the  claim  set  up  in  this  case,  duly 
certified  by  his  oath,  as  required  by  statute.  A  notice 
that  the  claim  would  ^'come  on  for  hearing  and  proof 
on  the  first  day  of  the  next  term  of  the  court  was  served 
on  the  defendant  January  11, 1890.  Subsequently,  the 
plaintiff  filed  an  amended  petition  ox  claim,  setting  up, 
among  other  things,  facts  intended  to  show  that  the 
claim  is  hereby  taken  out  of  the  operation  of  the  stat- 
ute of  limitations,  which,  it  seems,  was  raised  on  an 
objection  to  the  allowance  of  the  claim  by  demurrer 
before  the  filing  of  the  amended  claim  or  petition.  The 
defendant  filed  an  answer,  denying  the  allegations  of 
the  petition,  and  claiming  that  recovery  thereon  is 
barred  by  the  statute  of  limitations.  Upon  the  issues 
raised  by  these  pleadings  the  cause  was  tried  by  the 
district  court. 

II.  The  evidence,  beyond  controversy,  establishes 
that  the  promissory  notes  constituted  a  just  and  lawful 
claim  against  the  estate,  which  ought  to  be  allowed, 
unless  the  proceeding  is  barred  by  the  statute  of  limita- 
tions. 
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in.  In  our  opinion  defendant  cannot,  in  view 
of  the  facts  of  the  case,  invoke  the  statute  to  defeat  the 
action.  The  evidence  shows  that  after  the  claim  was 
filed  for  allowance  by  the  court  the  defendant  paid  the 
plaintiff  five  hundred  dollars  thereon,  and  took  a  receipt 
showing  such  payment.  He  offered  to  satisfy  the 
whole  claim  if  the  plaintiff  would  accept  real  estate  in 
payment  thereof.  He  reported  to  the  court  the  notes 
as  being  a  valid  claim  against  the  estate,  and  in  a  peti- 
tion for  the  sale  of  real  estate  to  pay  debts  the  plaintiff's 
claim  is  mentioned  and  referred  to  as  valid  and  subsist- 
ing. We  think,  in  consideration  of  these  facts,  the 
plaintiff's  claim  is  not  barred  by  the  statute  for  these 
reasons.  The  filing  of  the  claim  was  the  beginning  of 
proceedings  for  its  allowance.  If  the  claim  is  approved 
by  the  administrator,  no  notice  is  required,  and  the 
claim  may  be  allowed  by  the  clerk  without  further  pro- 
ceedings. Code,  sec.  2408.  This  proceeding  was  com- 
menced, at  issue,  and  ready  for  judgment  without 
proof,  if  the  administrator  had  approved  the  claim.  In 
that  case,  as  no  notice  was  required,  the  suit  was  fully 
commenced  without  it.  It  was  as  in  the  case  of  filing 
a  petition  in  the  district  court  in  an  action  at  law  and 
a  voluntary  appearance  and  answer  admitting  the  alle- 
gations of  the  petition.  In  such  case  the  action  is  com- 
menced and  pending  upon  ttie  filing  of  the  petition,  or 
surely  upon  the  appearance  of  the  defendant,  and  the 
provision  of  Code,  section  2532,  would  not  apply  to  it. 
Surely,  the  defendant  would  not  be  permitted  to  with- 
draw his  answer,  admitting  the  allegations  of  the  peti- 
tion, and  file  an  answer  setting  up  the  statute  of 
limitations,  on  the  ground  that,  as  there  was  no  original 
notice  put  in  the  hands  of  the  sheriff,  the  statute 
continued  to  run.  In  the  case  before  us  the  defendant 
in  effect  approved  the  plaintiff's  claim  in  his  report  to 
the  court,  in  his  petition  to  sell  lands,  and  in  his  written 
indorsement  of  payment  made  upon  the  notes.     These 
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acts,  in  our  opinion,  are  express  approvals  of  the  claim, 
and  comply  with  the  requirements  of  Code,  section  2408. 
Under  this  section  the  clainl  ought  to  have  been  allowed 
without  notice,  and  the  statute  of  limitations  ceased  to 
ran  at  the  time  the  notice  was  dispensed  with  by  the 
admissions  of  the  plaintiff.  In  support  of  these  views 
we  cite  the  following  cases:  Smith  v.  McFadden.  56 
Iowa,  482;  Schriver  v.  Holderbaiim^  75  Iowa,  33. 
Surely,  after  having  made  payment  upon  the  plaintiff ^s 
claim,  and  recognized  it  in  his  report  and  petition  as  sub- 
sisting and  valid,  and  after  offering  to  pay  in  real  estate, 
thus  leading  the  plaintiff  to  believe  it  was  approved  and 
admitted,  and  inducing  him  to  act  accordingly,  the 
defendant  is  estopped  now  to  set  up  the  statute  of 
limitations  to  defeat  the  action.  He  cannot,  by  his 
acts  and  declarations,  induce  the  plaintiff  to  delay 
proceedings  in  the  case,  and  then,  because  of  such 
delay,  invoke  the  statute  of  limitations  to  defeat  the 
action. 

The  foregoing  considerations  are  decisive  of  the 
case.    The  judgment  of  the  district  court  is  affibmed. 


The  State  of  Iowa,  Appellee,  v.  Feank  Wise, 

\  Appellant. 

1.  Crixninal  Procedure:  oertifioatb  of  syidencs  on  preliminary 
EXAMINATION:  INDICTMENT.  Where  the  stenographic  notes  of  the 
evidenoo  of  witnesses  upon  the  preliminary  examination  in  a  criminal 
eanse,  taken  by  one  not  under  oath,  were  transcribed  by  the  steno- 
grapher in  type- writing,  and  such  copy  was  certified  to  by  the  justice, 
and  returned  to  the  clerk  of  the  district  court  as  the  minutes  of  test!* 
mony  taken  before  him  on  such  examination,  held,  that  such  certi- 
fied transcript  was  sui&ciently  authenticated  to  authorize  the  grand 
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jury  to  aet  upon  it,  and  to  indorse  the  names  of  the  witnesses  given 
therein  upon  the  indiotment. 

2.      :    NEW  TRIAL:    SUFFICIENCY  OF  EVIDENCE  TO  SUSTAIN  VERDICT: 

APPEAL.  Where  the  verdict  in  a  criminal  cause  appears  to  the 
supreme  court  to  be  against  the  clear  weight  of  the  evidence,  the 
cause  will  be  remanded  for  a  new  trial.  [Robinson  and  Granger, 
JJ.,  dissenting.'] 

Appeal  from   Chickasaw  District  Court. — ^Hon.  L.   0. 

Hatch,  Judge. 

Thursday,  October  22, 1891. 

The  defendant  was  indicted,  tried  and  convicted 
of  the  crime  of  rape.  His  motion  for  a  new  trial  being 
overruled,  judgment  was  entered  against  him,  from 
which  he  appeals. — Reversed. 

Noble  A  Updegraffj  Hiram  Shaver  and  J.  H. 
Powers  y  for  appellant. 

John  T.  StonCy  Attorney  Q-eneral,  and  George  E. 
Stow,  for  the  State. 

Given,  J. — I.  On  the  trial  the  appellant  objected 
to  the  examination  of  Bertha  Lillibridge  and  W.  H. 

Caton  on  behalf  of  the  state,  for  the  reason 

1.  Crimikal  pro*      .-y      ,  •.  i»j.ij.j.»  j*     "j.! 

cedure:  certif-  that  HO  mmutes  of  the  testimony  of  either 
draceonpre-  wcre  taken  by  the  grand  jury;  that  they 
todictmont.^*    wcrc  Hot  witucsscs  bcf orc  the  grand  jury ; 

that  no  notice  that  their  testimony  would 
be  taken  had  been  served ;  and  that  what  purported  to 
be  minutes  of  their  testimony  was  not  taken  by  any 
authorized  authority,  and  was  not  propei  to  be  consid- 
ered by  the  grand  jury.  The  objection  was  overruled, 
and  the  ruling  is  assigned  as  error. 

It  appears  from  the  record  that  the  defendant  was 
held  upon  preliminary  examination  to  the  grand  jury ; 
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that  upon  the  preliminary  examination  the  justice  called 
Mr.  W.  S.  Harris  to  take  the  testimony  of  the  wit- 
nesses; that  Mr.  Harris  took  it  in  shorthand,  and 
afterwards  transcribed  it  in  type-writing,  which  copy 
the  justice  certified,  and  returned  to  the  clerk  of  the 
court  as  the  minutes  of  the  testimony  before  him  in  the 
case.  Mr.  Harris  was  not  sworn  to  correctly  take 
the  testimony,  nor  to  the  correctness  of  the  copy,  but 
he  testifies  that  the  copy  is  a  true  statement  of  the 
minutes  taken  by  him.  Section  4293  of  the  Code 
requires  that,  ''when  an  indictment  is  found,  the^ 
names  of  all  the  witnesses  on  whose  evidence  it  is 
found  must  be  indorsed  thereon  before  it  is  presented 
to  the  court,  and  the  minutes  of  the  evidence  of  such 
witnesses  must  be  presented  with  the  indictment  to  the 
court.''  Under  section  4273,  an  indictment  may  be 
found  ''upon  the  minutes  of  the  evidence  given  by 
witnesses  before  the  committing  magistrate.  ^^  Section 
4241  requires  the  examining  magistrate  to  write  out,  or 
cause  to  be  written  out,  the  substance  of  the  testimony 
given  on  the  examination  by  each  witness  examined 
before  him.  It  is  not  required  that  the  person  whom 
the  magistrate  may  cause  to  write  out  the  testimony 
shall  be  sworn,  or  that  the  minutes  sent  up  by  the 
magistrate  shall  be  verified  by  his  oath  or  signed  by 
the  witnesses.  It  is  the  substance  of  the  testimony 
that  is  to  be  taken,  and  the  magistrate,  having  heard 
the  testimony,  may  certify  that  the  minutes  thereof 
taken  by  the  person  called  by  him  are  a  correct  minute 
of  the  substance  of  the  testimony.  The  minutes  of  the 
testimony  in  this  case  were  taken  as  authorized  by  law, 
and  sufficiently  authenticated  to  authorize  the  grand 
jury  to  act  upon  them,  and  to  indorse  the  names  of 
these  witnesses  upon  the  indictment.  There  was  no 
error,  therefore,  in  overruling  the  defendant's  objec- 
tions to  the  examination  of  these  witnesses.  State  v. 
Rodman^  62  Iowa,  456. 


wr^' 
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2. 


sustain  ver- 
dict: sppeftl. 


n.     One  ground  of  the  motion  for  a  new  trial  is 
that  the  verdict  is  contrary  to  the  evidence.  ^  The  rule 

in  such  cases  is  diflEerent  from  that  applied 
safflcienofor*  in  civil  cases.     This  court,  though  pro-   ^'^*/ 

evidence  to  '  °        *  /'      ^ 

'""*"*""''"-      ceeding    carefully    and    cautiously,    will  '^ 

interfere  in  criminal  cases  more  readily 
than  in  civil.  We  will  not  in  a  criminal  case  support 
a  verdict  if  it  be  against  the  clear  weight  of  the  evi- 
dence. State  V.  Tomlinson,  11  Iowa,  401;  State  v. 
Johnsofiy  19  Iowa,  231;  State  v.  Collins y  20  Iowa,  85; 
State  V.  Elliott^  15  Iowa,  72 ;  State  v.  Hiltony  22  Iowa, 
241 ;  State  v.  Molfitty  31  Towa,  316 ;  State  v.  Woolseyy 
30  Iowa,  251;  State  v.  Campbelly  69  Iowa,  556;  State  v. 
BilUngSy  81  Iowa,  99.  In  our  opinion  the  verdict  is 
against  the  weight  of  the  evidence,  and  the  motion  for 
new  trial  upon  that  ground  should  have  been  sustained. 
As  it  follows  from  this  conclusion  .that  the  case 
may  be  retried,  we  forbear  from  any  discussion  of  the 
evidence.  Other  questions  discussed  will  not  arise  on 
a  retrial,  and  are,  therefore,  not  noticed.  For  the 
error  mentioned  the  judgment  of  the  district  court  is 

BEVEBSED. 


Robinson  and  Gbangeb,  JJ.,  dissenting. 


Amebican   Emigbant    Company,    Appellant,    v. 
Velancey  E.  Fulleb,  Appellee. 

1.  Pleadingr:  plka  of  porher  adjudication:  general  denial: 
SVIDENCE.  Where,  in  an  aetion  to  quiet  title  to  land,  the  plaintiff 
pleaded  a  eertain  judgment  as  a  final  adjudication  of  the  claims  of 
the  defendant,  to  which  the  defendant  answered  merely  by  general 
denial,  held,  that  the  jurisdiction  of  the  court  was  not  put  in  issue  by 
the  answer,  and  that  the  record  of  the  judgment  was  competent  evi- 


88 
83 

599 
613 

83 
87 

599 
110 

"83 
90 

599 
426 

83 
96 
90 

509 
464 
569 

83 
1104 

599 
702 

83 
112 

599 
346 

83 
114 

509 
119 

599/ 

4o7/ 

123 

599 

586 

83 
jl36 


600  Am.  Emigeant  Co.  v.  Fuller.      [83  Iowa 


denoe  in  support  of  the  ayennents  of  the  petition  without  proof  of 
the  service  of  process  therein,  nor  of  the  pleadings. 

2.  JudgrmentB:  interpretation:  extrinsic  evidenob.  The  lands  in 
controversy  were  not  described  in  the  judgment  above  referred  to, 
but  it  was  decreed  therein  that  the  county  of  0.,  through  whom  the 
defendants  in  this  action  claim  title,  was  estopped  from  impeaching 
the  title  of  the  plaintiff  herein  to  the  lands  entered  in  the  name  of 
said  county  with  the  swamp  land  indemnity  scrip,  that  it  should  convey 
said  lands  to  the  plaintiff,  and  should  not  impeach  the  validity  of  the 
contract  in  relation  to  said  lands  between  said  county  and  the  plain- 
tiff, dated  December  12,  1861.  To  show  that  the  decree  applied  to  the 
lands  in  controversy  the  plaintiff  offered  in  evidence  an  agreement 
which  recited  that  it  was  made  on  December  12,  1861,  but  purported 
to  have  been  signed  December  18,  1861,  and  a  deed  which  referred  to 
the  contract  as  of  December,  1861.  Seld,  that,  in  the  absence  of  evi- 
dence that  other  contracts  and  deeds  were  made  on  the  dates  named, 
said  instruments  were  sufficient  to  show  that  so  much  of  the  land  in 
controversy  as  is  swamp  land  was  a  part  of  that  referred  to  in  the 
above  judgment. 

3.     :  .    The  said  decree  recited  that  "This  cause  coming 

on  for  final  hearing  upon  the  stipulation  of  parties,  it  is  ordered, 
adjudged,''  etc.  Seld,  that  said  clause  was  to  be  construed  to  mean 
that  the  cause  came  on  for  final  hearing  at  that  time  by  stipulation  of 
the  parties,  and  not  that  the  decree  therein  was  rendered  pursuant  to 
such  a  stipulation. 

4.  Quietinfir  Title:  swamp  lands:  adverse  possession:  statute  or 
LIMITATIONS.  The  lands  in  controversy  were  returned  to  the  general 
land-office  as  swamp  lands,  under  the  swamp-land  act  of  congress  of 
1850,  but  in  1858  the  secretary  of  the  interior  certified  the  land  as 
being  a  part  of  a  grant  to  aid  in  building  a  railroad  from  Dubuque  to 
Sioux  City;  said  grant  being  made  subject,  however,  to  all  prior  sales 
or  other  disposition  within  its  limits.  The  land  was  never  in  the 
actual  occupation  of  anyone  prior  to  the  commencement  of  this 
action.  Held,  that  the  fee-simple  title  to  the  land  passed  to  the  state 
by  virtue  of  said  act  of  congress  of  1850,  and  to  the  county  by  the  act 
of  the  general  assembly  of  1853,  and  the  legal  possession  thereunder 
never  having  been  disturbed  by  the  defendant  nor  its  grantors,  this 
action  was  not  barred  by  the  statute  of  limitations. 

5.     :   :  laches:  abandonment  op  title.    No  patent  was 

ever  issued  transferring  the  lands  in  question  to  the  state,  but  the 
character  of  the  land  was  readily  ascertainable  by  anyone,  the  records 
of  the  county  showed  a  conveyance  of  it  to  the  plaintiff,  and  the  judg- 
ment above  referred  to  was  rendered  only  five  years  prior  to  the  com- 
mencement of  this  action.  Seld,  that  the  absence  of  any  public 
action  on  the  part  of  the  plaintiff  in  relation  to  said  land  for  five 
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years  precedms  this  aotioa  w&a  not  soffloient  to  create  &  presamption 
of  abandonment  of  title  bj  ths  plaintiEF,  nor  that  it  had  aoqaieseed  in 
the  adverse  title  ot  the  defendant. 

A     ; :  iubntifioation:  wjum:  jtbisdiction.    Where  the 

gecretary  of  the  interior  hat  failed  to  identify  any  swamp  lands  lying 
within  the  state,  the  question  whether  certain  lands  claimed  under 
the  swamp-land  aot  of  eongress  of  ISSO  are  of  the  obaraoter  described, 
in  said  act  may  be  determined  by  oourta  of  equity  in  actions  to  quiet 
title  thereto. 

7.  Practice:  equitable  relief:  oeheral  prater.  A  prayer  for  gen- 
eral equitable  relief  in  an  equitable  action  will  not  anthorize  a  decree 
giving  affirmative  relief  for  which  no  foundation  has  been  laid  in 
tite  pleadings. 

Appeal  from    Calhojin   JDistrict    Court. — Hok.    J.    H. 
Macomber,  Judge. 

TeuESDAY,  October  22,  1891, 

Action  in  equity  to  quiet  the  title  to  certain  land 
Bituated  in  Calhoun  county.  Upon  final  hearing,  the 
district  court  granted  to  the  plaintiff  the  relief 
demanded  as  to  "a  poriiion  of  the  land  in ,  controversy, 
and  denied  it  as  to  the  remainder.  Both  parties 
appeal,  the  plaintiff  being  known  as  the  appellant. 


Seevers  S  Seevers  and  /.  J.  Davis,  for  appellant. 

Charl^  A.  Clark,  for  appellee. 

EoBiNSON,  J. — The  plaintifE  claims  to  be  the  owner 
■of  the  east  half  of  the  northwest  quarter,  the  south- 
east quarter  of  the  northwest  quarter,  the  southwest 
quarter  of  the  northwest  quarter,  and  the  northwest 
■quarter  of  the  southwest  quarter  of  section  27,  in 
township  89  north,  of  range  33  west.  Its  alleged  title 
is  derived  from  an  act  of  congress  approved  September 
28, 1850,  entitled  "An  act  to  enable  the  state  of  Arkan- 
sas and  other  states  to  reclaim  the  swamp  lands  within 
their  limits  J "  an  act  of  the  general  assembly  of  the 
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state  of  Iowa,  which  took  effect  February  2,  1853, 
entitled  '^An  act  to  dispose  of  the  swamp  and  over- 
flowed lands  within  the  state,  and  to  pay  the  expenses 
of  selecting  and  surveying  the  same;''  an  agreement 
made  between  it  and  the  county  of  Calhoun,  dated 
December  12,  1861;  a  deed  made  by  the  county  to 
trustees  on  the  fourteenth  day  of  September,  1863 ;  a 
deed  made  by  the  sole  surviving  trustee  to  the  plain-^ 
tiff  on  the  twenty-ninth  day  of  February,  1872 ;  and  a 
decree  of  the  circuit  court  of  the  United  States  for  the- 
district  of  Iowa. 

The  defendant  qlaims  title  through  the  Dubuque- 
&  Sioux  City  Railroad  Company,  under  a  grant  made 
by  act  of  congress  approved  May  15,  1856,  to  aid  in 
building  a  railroad  from  Dubuque  to  Sioux  City,  and 
for  other  purposes.  It  is  agreed  that  the  land  in  con- 
troversy is  within  the  limits  of  the  railroad  grant 
named,  and  was  earned  by  the  building  of  a  road 
under  the  grant,  if  subject  thereto,  and  that  the 
defendant  holds  whatever  title  or  interest  passed  under 
the  grant  to  the  railroad  company.  He  demands  that 
his  title  be  quieted  as  against  the  plaintiff.  The  court 
below  rendered  a  decree  in  favor  of  the  plaintiff  for 
all  the  land  in  controversy,  excepting  the  southeast 
quarter  of  the  northwest  quarter  of  section  27,  and  in, 
favor  of  defendant  for  that  tract. 

I.     The  appellee  insists  that  the  agreement  made 
between  the  county  and  the  plaintiff  was  void,  because^ 

not  duly  ratified  by  a  vote  of  the  people ; 
*  of  former  adju-  that  the  deed  to  trustees  for  the  benefit 

dicatf  on :  gen-  ,  i.i.Af.  i  .ii 

eyidenoe^*  plaintiff  couveycd  no  title,  because 

based  on  a  void  agreement ;  and  that  the 
deed  is  not  shown  to  have  been  delivered,  and  was 
defective,  and  not  effectual  as  a  conveyance.  The 
appellant  denies  the  alleged  defects,  and  insists  that  the- 
decree  of  the  federal  court  is  an  adjudication  as  to  the^ 
validity  of  the  agreement  and  deed,  which  is  binding 
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upon  the  parties  to  this  action.  The  decree  was  ren- 
dered on  the  twentieth  day  of  May,  1872,  and  is  as 
follows : 

*' Calhoun  County 

V.  >         Equity. 

"American  Emigrant  Company.    . 

*  'And  now,  this  cause  coming  on  for  final  hearing 
upon  the  stipulation  of  parties,  it  is  ordered,  adjudged 
and  decreed  as  follows :  That  the  bill  of  the  complain- 
ant  be,  and  is  hereby,  dismissed  as  upon  the  merits 
and  final  hearing,  and  that  the  said  dismissal  shall  for- 
ever operate  as  a  bar  and  estoppel  against  the  complain- 
ant to  set  up  any  title  or  right  to  the  lands  or  funds  in 
controversy  in  this  suit,  or  to  maintain  any  suit  or  pro- 
ceeding, either  at  law  or  in  equity,  in  anywise  impeach- 
ing the  title  of  the  American  Emigrant  Company  to  the 
lands  in  controversy  in  this  suit,  or  the  lands  entered 
in  the  name  of  said  county,  with  the  swamp-land 
indemnity  scrip ;  and  said  Calhoun  county  shall  convey 
to  the  defendant  said  last-named  lands  as  hereinafter 
described,  and  said  county  shall  not  in  any  manner 
impeach  the  validity  of  the  contract  between  said  Cal- 
houn county  and  the  American  Emigrant  Company, 
dated  December  12,  1861,  or  the  deed  executed  to  said 
American  Emigrant  Company,  or  in  trust  for  said 
company,  dated  September  14,  1863.     *    *    *>y 

The  only  land  described  in  the  decree  is  denomi- 
nated ''scrip  land,'^  and  is  in  Kossuth  county.  The 
only  part  of  the  record  proven  was  the  decree.  The 
appellee  contends  that  the  proof  was  insuflBcient  under 
the  pleadings  to  show  a  valid  adjudication  in  favor  of 
the  plaintiflE  of  the  title  to  the  lands  in  controversy, 
and  numerous  authorities  are  cited  in  support  of  the 
doctrine  stated  as  follows:  "The  general  rule  is  that, 
when  a  party  intends  to  avail  himself  of  a  decree  or  an 
adjudication  upon  the  subject-matter,  and  not  merely 
to  prove  collaterally  that  the  decree  was  made,  he  must 
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show  the  proceedings  upon  which  the  decree  was 
founded.  The  whole  record  which  concerns  the  matter 
in  question  ought  to  be  produced.^'  1  Greenleaf  on 
Evidence,  sec.  511. 

The  petition  alleges  that,  after  the  making  of  the 
contract  and  deed  by  the  county,  it  brought  suit  in  the 
district  cfourt  of  the  county  to  obtain  a  decree  setting 
them  aside,  and  declaring  them  void,  and  to  recover 
the  land  and  interests  "thereby  conveyed,  including  the 
land  in  controversy ;  that  said  suit  was  removed  to  the 
<5ircuit  court  of  the  United  States  for  the  district  of 
Iowa,  and  such  proceedings  had  therein  that  on  the 
date  specified  a  final  decree  was  rendered,  declaring  the 
contract  and  deed  valid,  and  binding  on  the  county, 
and  establishing  the  title  to  the  land  and  interests 
thereunder,  including  the  land  in  suit,  in  the  plaintiflE, 
and  decreeing  that  the  county  be  estopped  and  forever 
restrained  from  making  any  claim  adverse  to  the 
plaintiflE  and  from  in  any  manner  impeaching  the 
validity  of  the  contract  or  deed.  The  answer  to  these 
averments  is  a  general  denial. 

The  common-law  rule  in  regard  to  pleading  judg- 
ments has  been  somewhat  relaxed  by  statute.  12 
American  &  English  Encyclopedia  of  Law,  149e-(/,  and 
authorities  therein  cited.  In  this  state  it  is  not  neces- 
sary in  pleading  a  judgment  to  state  the  facts  conferring 
jurisdiction,  but  it  is  suflHicient  to  state  that  the  judg- 
ment was  duly  rendered.  Code,  sec.  2714.  H  such 
statement  is  denied,  it  is  not  sufl&cient  to  do  so  by 
a  general  denial,  but  the  facts  relied  on  must  be  spe- 
cifically stated.  Code,  sec.  2717.  The  judgment  is 
that  part  of  the  record  of  a  case  which  is  of  final 
importance.  It  is  that  for  which  the  parties  litigate, 
and  that  which  determines  their  rights.  It  is  that 
which  gives  them  the  relief  to  which  they  are  entitled. 
The  service  of  the  original  notice  and  the  pleadings  are 
but  means  to  an  end.     A  judgment  for  money  is  a  lien 
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upon  the  real  estate  of  the  judgment  debtor  in  the 
county  where  rendered.  Code,  sees.  2882,  2883.  It 
may  be  made  a  lien  upon  his  land  in  other  counties  by 
filing  therein  attested  copies  of  the  judgment.  Code, 
sees.  2884,  2885.  When  an  execution  is  sent  into 
another  county  than  that  in  which  the  judgment  was 
rendered,  a  transcript  of  the  judgment  should  be  filed 
in  the  county  to  which  the  execution  is  sent.  Code, 
sec.  3031.  When  real  property  is  the  subject  of  an 
action  brought  and  determined  in  another  county,  a 
transcript  of  the  final  order,  judgment  or  decree  should 
be  filed  in  the  county  where  such  land  is  situated,  ta 
give  constructive  notice  of  the  adjudication.  Code, 
sec.  2629.  These  and  other  statutory  provisions,  which 
need  not  be  specified,  show  that  special  force  and  effect 
are  given  to  the  judgment  entries  of  courts  in  this  state 
having  general  jurisdiction.  In  such  cases,  the  judg- 
ments  are  presumed  to  have  been  duly  rendered  by  a 
court  having  jurisdiction,  not  only  of  the  subject- 
matter  of  the  litigation,  but  of  the  litigants,  so  far  a& 
necessary  to  authorize  the  rendition  of  the  judgment, 
until  the  contrary  is  shown.  It  is  not  necessary  ta 
inquire  into  the  service  of  process  until  the  question  of 
service  is  properly  made  an  issue. 

Courts  sometimes  exceed  their  jurisdiction  in  grant- 
ing relief  not  demanded  or  not  authorized  by  the  plead- 
ings, but  the  presumption  is  that  the  relief  granted  is 
authorized,  and  the  burden  is  upon  him  who  attacks 
the  judgment  to  show  that  it  was  not.  Every  act  of  a 
court  of  competent  jurisdiction  is  presumed  to  have 
been  rightly  done  until  the  contrary  appears.  Harvey 
V.  Tyler,  2  WaU.  328;  Kipp  v.  Collins,  33  Minn.  394; 
23  N.  W.  Rep.  554.  The  competency  of  judgment 
entries,  and  even  of  entries  in  the  judgment  docket, 
without  other  parts  of  the  record,  has  been  frequently 
recognized  by  this  court.  Suiter  v.  Turner ,  10  Iowa, 
525;  Welder  v.  Overton,  47  Iowa,  539;  Rea  v.  Scully ,  7& 
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Iowa,  345;  Taylor  v.  Wendling,  66  Iowa,  563;  Moore  v. 
McKinleyy  60  Iowa,  373.  In  our  opinion,  the  record  of 
the  judgment  was  competent  evidence,  without  proof 
of  the  service  of  process  and  the  pleadings.  Beck  v. 
Henderson^  76  Ga.  369;  Gardere  v.  Columbian  Lis.  Co.y 
7  Johns.  518;  Baudin  v.  BoUffj  14  Am.  Dec.  183. 

II.     The  land  in  controversy  is  not  described  in 

the  judgment,  hence  other  evidence  was  necessary  to 

1.  jux>oMBHT8:      identify  it  as  being  included  in  that  con- 

ttoS^/xSisio  templated  by  the  decree.     It  would  have 

evidence.        ^^^^  ^^^^^^   practico    Certainly  to  have 

introduced  a  duly  authenticated  copy  of  the  pleadings. 
Fowler  v.  Doyle^  16  Iowa,  535.  Whether,  if  objection 
had  been  made,  such  proof  would  have  been  required 
as  being  the  best  obtainable,  we  need  not  determine, 
for  the  reason  that  other  evidence  to  show  the  applica- 
tion of  the  decree  was  introduced  without  objection. 
That  extrinsic  evidence  is  competent  to  prove  what  was 
in  fact  adjudicated,  when  the  record  is  not  sufficiently- 
clear  for  that  purpose,  is  well  settled,  and  not  denied  by 
the  appellee.  Eussell  v.  Placej  94  U.  S.  606;  Goodenow 
V.  Litchfield^  59  Iowa,  231, 

To  show  that  the  decree  applied  to  the  land  in 
controveri^y,  the  plaintiff  introduced  evidence  that  an 
agreement  between  the  plaintiff  and  Calhoun  county, 
for  the  conveyance  by  the  latter  of  all  its  swamp  land  to 
the  former,  had  been  made  and  ratified  by  the  voters  of 
the  county,  the  agreement  itself,  and  the  deed  executed 
by  virtue  of  it.  Evidence  which  tended  to  show  that 
the  land  was  in  fact  swamp  and  overflowed,  within  the 
meaning  of  the  act  of  congress,  was  also  submitted. 
The  appellee  objects  to  the  agreement  and  deed,  on  the 
ground  that  they  are  not  sufficiently  identified  by  the 
decree.  That  refers  to  a  contract  between  thef  county 
and  the  plaintiff  ^^dated  December  12,  1861.^'  The 
first  part  of  the  contract  is  in  language  as  follows: 
^'Memoranda  of  an  agreement  made  the  twelfth  day  of 


r 
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December,  1861,  between  the  county  of  Calhoun,  in  the 
state  of  Iowa,  of  the  first  part,  and  the  American  Emi*. 
grant  Company,'^  etc.  The  sentence  next  preceding 
the  signature  is  as  follows:  ''In  witness  whereof,  said 
parties  have  hereunto  set  their  hands  and  seals  this 
eighteenth  day  of  December,  1861.^'  There  is  no  con- 
flict between  the  dates  given.  The  instrument  recites 
that  it  was  made  on  the  twelfth  day  of  December,  1861, 
and  that  must  be  regarded  as  the  date  when  it  was  in 
fact  made,  and  the  last  one  mentioned  as  the  date  on 
which  it  was  formally  signed.  The  deed  refers  to  the 
contract  as  ''bearing  date  the  twelfth  day  of  December, 
1861."  It  is  true,  it  is  possible  that  other  contracts 
and  deeds  may  have  been  made  on  the  dates  named  in 
the  decree,  but  it  is  not  at  all  probable  that  they  were, 
in  view  of  the  fact  that  those  introduced  included  all 
the  swamp  land  of  the  county.  In  the  absence  of  any 
showing  to  the  contrary,  we  think  the  evidence  intro- 
duced was  sufficient  to  show  that  so  much  of  the  land 
in  controversy  as  is  actually  swamp  land  was  a  part  of 
that  to  which  the  decree  referred. 

III.  It  is  said  that  the  decree  was  rendered  by 
consent   of   the    county,    and    is,    therefore,  invalid. 

Whether  such  consent  would  have  ren- 
dered  the  decree  invalid,  is  a  question  not 
involved  in  the  case,  for  the  reason  that  the  record  does 
not  show  that  the  decree  was  so  rendered.  It  recites 
that  the  cause  came  on  "for  final  hearing  upon  the 
stipulation  of  parties,"  and  not  that  the  decree  was 
rendered  pursuant  to  the  stipulation. 

We  are  entirely  satisfied,  from  the  record,  that 
the  decree  rendered  by  the  federal  court  adjudicated 
the  legality  of  the  contract  between  the  county  and  the 
plaintiff,  and  the  deed  executed  in  performance  of  it. 
They  must  be  regarded  as  valid  for  the  purposes  of  this 
action.  The  deed  was  sufficient  in  form  to  operate  as  a 
conveyance  of  all  the  interests  of  the  county  in  its 
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swamp  land,  and  must  be  held  to  have  had  that  effect. 
It  follows  that  whatever  title  the  county  acquired  under 
the  swamp-land  grant  was  transferred  to  the  appel- 
lant. 

IV.     It  is  claimed  that  the  action  of  the  plaintiff  is 
barred  by  the  statute  of  limitations.     The  land  in  ques- 
4  QuiBTiNG  title-  *^^^  ^^  selected  as  swamp  by  the  agents 
Sd^J^i-*    ^^  *^^  county,  and  a  return  thereof  Inade 
Stfi?  unSuJr    to  the  general  land-office ;  but  it  does  not 
^^^'  appear  that  the  list  so  returned  was  ever 

acted  upon  by  the  secretary  of  the  interior.  In  the 
year  1858  he  certified  the  land  as  being  a  part  of  the 
grant  to  aid  in  building  a  railroad  from  Dubuque  to 
Sioux  City.  It  is  not  shown  that  the  land  was  ever  in 
the  actual  occupation  of  anyone  prior  to  the  com- 
mencement of  this  action  in  the  year  1877.  It  is  the 
theory  of  the  appellee  that  the  legal  title  to  the  land 
was  conveyed  by  the  certificate  of  the  secretary  of  the 
interior  in  the  year  1858,  and  that  a  right  of  action 
then  accrued  in  favor  of  the  claimant  under  the  swamp- 
land grant.  An  action  for  the  recovery  of  real  property 
is  barred  if  not  brought  within  ten  years  from  the  time 
the  cause  of  action  accrues.  Code,  sec.  2529,  par.  5.  But 
we  do  not  think  this  case  is  within  that  provision  of  the 
statute.  It  has  been  held  repeatedly,  not  only  by  this 
court,  but  by  the  supreme  court  of  the  United  States, 
that  the  swamp-land  act  of  congress  of  1850  operated 
as  a  grant  in  prcesenti  by  virtue  of  which  the  title  was 
at  once  vested  in  the  state.  ^'The  grant  itself,  without 
a  patent,  conveyance  or  any  formal  assurance,  passed 
the  title  to  the  grantee.'^  Page  Co.  v.  B.  <&  M,  By.  Co.f 
40  Iowa,  521,  and  cases  therein  cited;  Snell  v.  Ihibuque 
(&  S.  C.  By.  Co.,  78  Iowa,  90;  Wright  v.  Boseberry^ 
121  U.  S.  488;  7  Sup.  Ct.  Rep.  985,  and  cases  therein 
cited.  The  act  of  the  general  assembly  of  Iowa  of  1853 
operated  in  the  same  manner  to  vest  the  title  acquired 
by  the  state  in  the  respective  counties  in  which  it  was 
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located.  By  virtue  of  these  acts,  the  fee  title  to  the 
swamp  land  in  question  was  in  Calhoun  county  in  the 
year  1853.  The  transfer  of  the  titl§  carried  with  it 
the  legal  possession  of  the  land.  Bohinson  v.  Lake,  14 
Iowa,  424;  Jones  v.  Hockman,  12  Iowa,  107.  That  pos- 
session was  never  disturbed  by  any  actual  entry  by 
the  defendant  or  his  grantors.  But  it  is  said  that  the 
certification  by  the  secretary  of  the  interior  carried  with 
it  the  legal  title.  The  grant  of  May  15, 1856,  was  made 
subject  to  all  prior  sales  or  other  disposition  of  the  land 
which  was  within  its  limits.  That  condition  was  recog- 
nized in  the  certificate  of  the  secretary  of  the  inte- 
rior. The  list  which  he  certified  purported  to  be  of 
"the  vacant  and  unappropriated  lands  in  the  alternate 
sections,  designated  by  odd  numbers,  for  sixteen  sec- 
tions in  width  on  each  side  of  the  railroad."  The 
approval  of  the  list  was  subject  to  all  the  conditions  of 
the  act  named,  "and  to  any  valid  interfering  rights 
which  may  exist  to  any  of  the  tracts'^  embraced  in  the 
list.  Although  the  list  "was  prima  facie  evidence  of  the 
land  which  belonged  to  the  grant,  yet  it  did  not  in  fact 
create  any  right  adverse  to  the  title  transferred  by  the 
swamp-land  act,  but  was  subject  to  it. 

An  act  of  congress  approved  August  3,  1854,  pro- 
vides that  such  lists,  so  far  as  they  include  land  not 
embraced  in  the  granting  act,  "shall  be  perfectly  null 
and  void,  and  no  right,  title,  claim  or  interest  shall, 
be  conveyed  thereby,"  1  Lester  on  Land  Laws,  236; 
Fremont  Co.  v.  Burlington  d  N.  W.  By.  Co.,  22  Iowa, 
130.  Therefore,  as  to  the  swamp  land  contained  in 
the  list,  the  certificate  created  no  interest  and  gave  no 
right  of  possession,  but  merely  created  a  cloud  upon 
the  title.  The  defendant,  having  failed  to  show  title  or 
actual  possession  as  to  such  land,  has  failed  to  show 
that  the  action  is  barred.  Buswell  on  Limitations,  sec. 
237 ;  Cooley  on  Constitutional  Limitations,  449. 
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V.     It  is  claimed  that  the  plaintiff's  cause  of  action 
is  barred  by  laches  and  acquiescence  in  the  apparent 

5  . .         title  of  the  defendant.    No  patent  trans- 

d^^ent  of"*'    ferring  the  land  in  question  to  the  state 
^^^'  under  the  swamp-land  act  was  ever  issued, 

and  the  records  of  Calhoun  county  failed  to  show  a 
claim  of  title  from  the  general  government  to  the 
plaintiff,  but  the  character  of  the  land  was  readily 
ascertainable  by  anyone,  and  it  was  selected,  recog- 
nized and  treated  as  swamp  by  the  oflBcers  and  agents 
of  Calhoun  county.  The  public  records  of  that  county 
showed  a  conveyance  of  it  to  the  plaintiff.  The  action 
commenced  by  the  county  terminated  in  a  decree  ren- 
dered in  the  year  1872,  quieting  the  title  to  the  land 
in  the  company.  This  action  was  commenced  in  the 
year  1877.  The  defendant  and  his  grantors  necessarily 
had  knowledge  of  the  claim  of  the  plaintiff,  and  the 
lapse  of  five  years  from  the  date  of  the  decree  in  the 
federal  court  to  the  commencement  of  this  suit,  with- 
out public  action  on  the  part  of  the  plaintiff,  if  none 
was  in  fact  taken,  was  not  sufficient  to  create  a  pre- 
sumption of  abandonment ;  and,  even  if  the  defendant 
and  his  grantors  had  paid  the  taxes  during  that  time, 
and  before,  in  the  absence  of  possession,  that  fact 
would  not  change  the  rule.  The  plaintiff  has  been 
•  asserting  title  for  many  years.  There  is  no  evidence 
that  it  has  ever  abandoned  it,  or  that  it  has  given  any 
one  reason  to  believe  at  any  time  that  it  acquiesced  in 
any  adverse  title. 

VI.     The  appellee  contends  that  courts  of  equity 
are  without  jurisdiction  to  inquire  into  and  determine 

^  . .        the  character  of  the  land,  for  the  reason 

LmSS'^Tuii^^^    that  it  was  the  duty  of  the  secretary  of  the 

dfouon.  interior  to  do  so.     The  swamp  lands  were 

selected,  and  lists,  with  proof,  were  filed  in  the  general 

land-office,  in  the  year  1860.     It  was  his  duty  to  act 

upon  them,  but  it  does  not  appear  that  he  has  done  so. 
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It  is  now  well  settled  that  in  such  a  case  the  character 
of  the  land  may  be  ascertained  and  determined  by  a 
court  of  competent  jurisdiction.  That  was  announced 
as  the  law  in  Railway  Co.  v.  Smith,  9  Wall.  95.  In 
Wright  v.Boseberry,  121  U.  S.  488;  7  Sup.  Ct.  Eep. 
985,  the  authorities  on  that  question  were  reviewed, 
and  the  law  was  announced  as  follows:  *'The  result 
of  these  decisions  is,  that  the  grant  of  1850  is  one  in 
prcesenti,  passing  the  title  to  the  lands  as  of  its  date, 
but  requiring  identification  of  the  lands  to  render  the 
title  perfect;  that  the  action  of  the  secretary  in  identi- 
fying them  is  conclusive  against  collateral  attack,  as 
the  judgment  of  a  special  tribunal,  to  which  the  deter- 
mination of  the  matter  is  intrusted;  but,  when  that 
officer  has  neglected  or  failed  to  make  the  identifica- 
tion, it  is  competent  for  the  grantees  of  the  state,  to 
prevent  their  rights  from  being  defeated,  to  identify 
the  lands  in  any  other  appropriate  mode  which  will 
effect  that  object.''  See,  also,  Snell  v.  Duhuque  dk  S.  C. 
By.  Co.,  78  Iowa,  90,  and  cases  therein  cited.  That 
the  courts  have  jurisdiction  in  cases  like  this  to  ascer- 
tain and  determine  the  character  of  the  land  cannot 
now  be  successfully  questioned.  If  it  be  determined 
that  any  of  the  land  in  question  is  swamp  or  overflowed 
land,  within  the  meaning  of  the  swamp-land  act  of 
1850,  it  will  be,  in  effect,  determined  that  it  was  not 
intended  to  be  included  in  the  list  certified  by  the  sec- 
retary in  1858,  and  that  as  to  such  land  the  certificate 
is  void. 

We  understand  that  the  appellee  does  not  now 
claim  that  any  of  the  tracts  of  land  adjudged  by  the 
district  court  to  belong  to  the  plaintiff  were  not  of  the 
character  contemplated  by  the  swamp-land  grant.  If 
we  are  mistaken  in  this,  it  is  sufficient  to  say  that  the 
evidence  shows  clearly  that  all  of  them  are  of  that 
character.  The  evidence  as  to  the  southeast  quarter  of 
the  northwest  quarter  of  section  27  is  conflicting,  but 
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in  our  opinion  a  decided  preponderance  of  the  evidence 
shows  that  more  than  one-half  of  it  is  swamp  and  over- 
flowed land. 

VII.  It  is  urged  by  the  appellee  that,  if  any  of 
the  land  in  controversy  is  found  to  belong  to  the  plain- 
7  practice:  *^?  itshould  bo  Compelled  to  refund  the 
?^"lf*^gen-  taxes  which  the  defendant  and  his  ^rant- 
eraipreyer.  ^^^  have  paid.  An  insurmountable  objec- 
tion to  our  granting  such  relief  is  the  fact  that  the 
proper  foundation  for  it  was  not  laid  in  the  pleadings. 
It  is  true  the  defendant  in  his  answer  asks  for  general 
equitable  relief,  but  the  only  reference  to  taxes  paid  to 
be  found  in  his  answer  is  an  averment,  in  connection 
with  the  pleading  of  the  statute  of  limitations,  that 
the  defendant,  and  those  under  whom  he  claims,  have 
continuously  paid  the  taxes  since  the  year  1861 .  The 
payment  of  the  taxes  was  pleaded  in  connection  with 
the  matter  as  a  defense,  and  not  as  a  basis  for  affirma- 
tive relief.  The  payment  was  denied  by  the  plaintiflf, 
but,  as  no  demand  for  affirmative  relief  was  based  on 
the  alleged  payment  of  taxes,  it  was  not  necessary,  if 
proper,  for  the  plaintiflE  to  plead  any  defense  it  may 
have  had  to  the  claim  founded  on  such  payment ;  and 
the  question  of  its  liability  therefor  is  not  an  issue,  and 
cannot  be  adjudicated.     Tice  v.  Derby y  59  Iowa,  315. 

What  we  have  said  disposes  of  the  controlling 
questions  in  the  case.  The  judgment  of  the  district 
court  as  to  both  appeals  is  affirmed. 

I  83    612/  

lite    IM 

^.^^  American  Emigrant  Company,    Appellee,  v.  Rogers 

\^_M  Locomotive  Machine  Works  et  al.j 

Appellants. 

Swamp  Land  Act  of  1850;  what  lands  included:  construcjtion 
OF  STATUTE.  The  swamp-land  act  of  congress  of  1850,  conveying  to 
certain  states  "the  whole  of  those  swamp  and  overflowed  lands  made 
unfit  thereby  for  cultivation"  within  the  borders  of  said  states,  and 
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proyidlBg  that  the  same  should  include  ''all  legal  subdivisions,  the 
greater  part  of  which  is  wet  and  unfit  for  cultivation/'  was  intended  to 
cover  all  subdivisions  of  land,  the  greater  part  of  which  is  not  arable. 
The  fact  that  land  is  capable  of  being  seeded  to  such  grasses  as 
timothy  or  red  top,  and  mowed  year  after  year,  and  crops  of  grass 
be  thereby  secured,  will  not  exclude  it  from  the  operation  of  the  act. 

Appeal  from    Calhoun   District    Court. — Hon.    J.    H. 

Macomber,  Judge. 

Thursday,  October  22, 1891. 

Action  in  equity  to  quiet  the  title  to  certain  land 
situated  in  Calhoun  county.  On  final  hearing  the  dis- 
trict court  granted  to  the  plaintiff  the  relief  demanded 
as  to  a  portion  of  the  land.  The  defendants  appeal. 
Affirmed. 

Chas.  A.  Clark  J  for  appellants. 

Seevers  dt  Seevers  and  J.  J.  Davis,  for  appellee. 

Robinson,  J. — This  action  was  brought  to  quiet 
the  title  to  certain  tracts  of  land  claimed  by  the  plain- 
tiff under  the  swamp-land  grant,  made  by  the  act  of 
congress  approved  September  28,  1850.  The  defend- 
ants claim  title  under  the  act  of  congress  approved 
May  15,  1856,  which  granted  land  to  the  state  of  Iowa 
to  aid  in  the  construction  of  a  railway  from  Dubuque 
to  Sioux  City.  Of  the  land  in  controversy,  the  district 
court  found  and  adjudged  that  two  lots  and  fifteen 
forty-acre  tractjp  belonged  to  the  plaintiff,  and  that 
thirty-one  such  tracts  belonged  to  the  defendants. 

I.  The  chains  of  title  under  which  the  respective 
claims  of  the  parties  are  made  are  the  same  as  those 
considered  in  the  case  of  American  Emigrant  Co.  v. 
Fuller  J  ante,  p.  599.  Numerous  legal  questions  are 
presented  in  this  case  which  were  determined  in  that, 
and  it  is  only  necessary  to  say  that  as  to  such  questions 
our  rulings  in  that  case  are  followed  in  this. 
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Questions  have  been  presented  in  regard  to  the 
sufficiency  of  the  abstracts  and  of  the  certificate  of  the 
judge  of  the  district  court  to  identify  and  preserve 
the  evidence  which  was  introduced,  and  also  that 
which  was  oflEered,  in  the  case.  The  appellants  have 
filed  an  amendment  to  their  abstract,  which  is  not 
denied,  and  which  shows  that  by  appropriate  proceed- 
ings in  the  district  court  the  certificate  of  the  judge 
has  been  amended  to  meet  the  objection  made  by  the 
appellee.  A  stipulation  to  the  effect  that  the  judge 
had  certified  and  duly  made  of  record  all  the  evidence 
offered  or  introduced  in  the  case  had  been  made  and 
filed.  We  do  not  understand  that  the  appellee  is  now 
insisting  upon  its  objections.  However  that  may  be, 
we  are  of  the  opinion  that  they  were  not  well  founded, 
upon  the  re^cord  submitted  to  us.  The  alleged  defects 
in  the  certificate  were  cured  by  the  nunc  pro  tunc  order 
of  the  district  court.  The  appellant  has  filed  in  this 
court  transcripts  and  the  original  evidence,  duly  certi- 
fied, and  the  case  is  in  condition  to  be  considered  on 
its  merits. 

II.  We  are  required  to  determine  the  'character 
of  each  of  the  seventeen  tracts  of  land  which  were 
adjudged  by  the  district  court  to  belong  to  the  plain- 
tiff. The  defendants  have  offered  no  evidence  with 
respect  to  six  of  them,  and  admit  that  they  are  swamp 
land,  within  the  meaning  of  the  swamp-land  act  of 
1850.  The  evidence  shows  without  serious  conflict  that 
six  of  the  remainder  are  of  the  same  character.  The 
controversy  as  to  five  of  the  tracts  is  more  sdrious,  but 
a  careful  consideration  of  the  evidence  leads  us  to  con- 
clude that  they  must  also  be  classed  with  the  others. 
The  grant  included  ^'the  whole  of  those  swamp  and 
overflowed  lands,  made  unfit  thereby  for  cultivation," 
which  remained  unsold  at  the  passage  of  the  act  within 
the  states  to  which  it  applied.  The  third  section  of 
the  act  provided  that  the  tests  to  be  made  of  such  land 
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should  include  '*all  .legal  subdivisions  the  greater  part 
of  which  is  wet  and  unfit  for  cultivation.  Each  of 
such  subdivisions  was  to  be  classed  as  swamp  and 
overflowed  land,  within  the  meaning  of  the  act.  The 
test  thus  made  was  not  whether  the  greater  part  of  any 
subdivision  was  in  fact  overflowed  land,  but  whether 
it  was  so  wet  as  to  be  unfit  for  cultivation.  It  might 
be  of  that  character,  although  never  overflowed,  and 
land  might  be  sometimes  overflowed  without  being  of  a> 
swampy  character.  The  question  necessarily  arises, 
what  kind  of  cultivation  was  contemplated  by  the  actt 
A  considerable  part  of  the  evidence  on  the  part  of  the 
defendant  was  given  on  the  theory,  that,  if  the  greater 
part  of  any  subdivision  could  be  seeded  to  such 
grasses  as  timothy  or  red  top,  and  mowed  year  after 
year,  and  crops  of  grass  be  thereby  secured,  it  was  not 
so  wet  as  to  be  unfit  for  cultivation,  and,  therefore, 
was  not  swamp  land.  But  by  the  cultivation  of  land 
is  ordinarily  understood  something  more  than  the 
gathering  of  crops  which  grow  spontaneously,  or  with 
little  care.  Land  which  can  be  cultivated,  within  the 
meaning  of  the  act,  is  arable  land, — that  which  is 
adapted  to  the  raising  of  crops  which  require  annual 
planting  and  tillage,  as  corn,  wheat,  oats,  rye  and 
barley  in  this  country,  and  which  is  susceptible  of  such 
cultivation  in  all  ordinary  seasons.  It  is  proper  to 
observe  in  this  connection  that  the  conclusion  we  have 
reached  is  in  harmony  with  the  rules  observed  by  the 
general  government  in  administering  tlie  swamp-land 
grant.  1  Lester  on  Land  Laws,  543,  547;  In  re  Pow- 
eshiek Co.y  9  Decisions  of  Department  of  Interior,  124 
(relating  to  public  lands).  See,  also,  Thompson  v. 
Thornton^  50  Cal.  144;  Keeran  v.  Allen,  33  Cal.  547; 
Keeran  v.  Griffith,  31  Cal.  465. 

Applying  the  rules  stated  to  the  evidence  in  this 
case,  we  find  without  diflSculty  that  all  the  tracts  of 
land  in  controversy  are  swamp  and  overflowed  lands. 
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within  the  meaning  of  the  swamp-land  act  of  1850. 
The    judgment    of   the  ^  district   court   is,   therefore, 

AFFIRMED. 


8S  610i 

88  415 

83  616 

a90  408 


83    616 

102  510 

103  670 

83    616l 

106  _67j 

83  616 

107  TO 

107  668 
107  716 

duo    371 


\ 


119    214 

j  83    61« 

134 85 

140       32 


\}. 


James    MoKee,     Administrator,     Appellee,    v. 
Chicago,   Rock  Island  &  Pacific  Railway 

Company,  Appellant. 

1.  Railroads:  roadways:  duty  to  employes.  It  is  the  duty  of  & 
railroad  company  to  use  ordinary  care  and  supervision  to  keep  its 
roadway  in  a  good  and  safe  condition  for  the  operation  of  its  trains 
by  its  employes,  to  the  end  that  its  employes  may  not  be  exposed  to 
unnecessary  hazards  in  such  employment. 

2.     :  negligence:  construction  of  road:  rules  for  employes: 

EVIDENCE.  A  rule  of  a  railroad  company,  designed  for  the  guidance 
of  its  track  repairers,  that  ^'they  must  see  that  no  lumber,  Wood,  stone, 
materials  or  tools  are  pished  at  any  time  within  five  feet  of  the  rail," 
is  not  evidence  that  a  cattle-guard  fence  built  three  feet  and  ten 
inches  from  the  rail  was  improperly  constructed.  Neither  is  a  rule ' 
requiring  such  employes  to  keep  the  fences  and  cattle-guards  in  good 
repair  evidence  of  the  negligence  of  a  railroad  company  in  permitting 
such  a  fence  to  stand  too  close  to  the  track,  when  it  is  not  claimed 
that  the  fence  in  question  was  out  of  repair. 

3.     : : :  degree  of  care  required.    A  brakeman  on 

a  freight  train,  observing  that  stones  were  being  thrown  from  the 
track  under  one  of  the  defendant's  cars,  went  forward  from  the 
caboose,  and  climbed  down  the  ladder  on  the  side  of  said  car,  and 
while  hanging  low  on  the  ladder,  and  looking  under  the  car,  with  his 
back  toward  the  locomotive,  his  head  came  in  contact  with  a  wing 
fence  at  the  end  of  a  cattle-guard,  and  he  was  instantly  killed.  The 
evidence  showed  that  the  stones  which  attracted  the  attention  of  the 
decedent  were  thrown  out  by  a  brakebeam,  which  was  down  and 
dragging;  that  in  operating  trains  it  sometimes  happens  that  a  brake- 
beam,  or  other  appurtenance  of  the  trucks  of  a  car,  gets  out  of  order, 
and  that  it  is  the  duty  of  the  brakeman  who  discovers  it  to  report  the 
fact  to  the  conductor,  and  under  his  direction  to  ascertain  what,  if 
anything,  requires  attention,  and,  if  necessary,  to  stop  the  train;  that 
to  make  the  required  examination  it  may  be  proper  for  the  brakeman 
to  descend  the  ladder  at  the  end  or  on  the  side  of  the  car,  and  look 
under  it  while  the  train  is  in  motion.  It  did  not  appear,  however,  that 
such  an  event  was  of  common  occurrence,  nor  that  any  accident 
caused  by  the  location  of  a  wing  fence  had  ever  happened  on  the  road 
of  the  defendant,  although  its  road  had  been  operated  many  years. 
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Heldf  that  conceding  that  the  fence  could,  with  reasonable  care,  have 
been  so  constructed  that  the  decedent  would  have  passed  the  same 
without  injury,  yet  the  accident  was  so  improbable,  and  was  due  to 
causes  of  such  rare  occurrence,  that  the  defendant,  in  the  exercise  of 
reasonable  diligence,  was  not  required  to  provide  against  it. 

4.     : : :  contributory  negligence:  use  op  defective 

APPLIANCES  BY  EMPLOYE.  The  decedent,  haying  been  employed  as 
brakeman  on  the  division  of  the  road  on  which  the  accident  occurred, 
for  about  three  years,  with  his  runs  usually  in  daylight,  and  it  appear- 
ing that  there  were  about  four  hundred  wing  fences  on  such  division, 
substantially  like  that  in  question  as  to  plan  of  construction,  and  the 
distance  thereof  from  the  track ;  and  it  further  appearing  that  the  side 
laiders  of  a  car  could  be  used  with  safety  in  examining  the  condition 
of  trains  while  passing  said  wing  fences,  but  that  it  was  apparent  to 
anyone  who  had  observed  the  width  of  the  spaces  between  the  fences 
and  the  passing  cars,  that  a  person  could  not  safely  awing  out  from  a  car 
while  passing  such  a  fence,  on  its  level,  more  than  two  feet,  held,  that 
the  decedent  mnst  be  presumed  to  have  known,  from  his  opportunity 
to  have  acquired  such  knowledge,  that  the  distance  between  the  fence 
in  question  and  a  passing  oar  made  it  unsafe  for  one  to  swing  out 
more  than  two  feet  from  the  car,  as  he  did,  and  that  in  exposing  him- 
self unnecessarily  to  such  danger,  the  decedent  was  guilty  of  contrib- 
utory negligence.     [Beck,  C.  J.,  dissenting.'] 

Appeal  from    Wayne    District    Court. — Hon.    J.    W. 

Harvey,  Judge. 

Friday,  October  23,  1891. 

Action  to  recover  damages  alleged  to  have  been 
caused  by  the  negligence  of  the  defendant.  There  was 
a  trial  by  jury,  and  a  verdict  and  judgment  in  favor  of 
the  plaintiflE.     The  defendant  appeals. — Reversed. 

Freeland  S  Miles,  Cummins  (&  Wright  and  Thos.  8. 
Wright,  for  appellant. 

Geo.  Hall,  for  appellee. 

.EoBiNSON,  J. — ^In  September,  1888,  Joseph  M. 
Brown. was  in  the  employ  of  the  defendant  as  brakeman 
on  a  freight  train.  The  division  on  which  he  worked 
extended  from  Trenton,  in  Missouri,  to  Eldon,  in  this 
state.     On  the  twentieth  day  of  the  month  named,  he 
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left  Trenton  with  Ms  train.  When  it  reached  the 
vicinity  of  Numa  he  was  in  the  caboose,  and,  observing^ 
stones  which  appeared  to  be  thrown  from  the  track 
under  the  second  car  from  the  caboose,  he  went  for- 
ward to  ascertain  the  cause.  He  first  went  down  on  the 
north  side  of  the  car,  and  then  climbed  back,  and  went 
down  on  the  south  side  by  means  of  the  side  ladder. 
While  hanging  low  on  the  ladder,  with  his  back  towards 
•the  locomotive,  looking  under  the  car,  his  head  came 
in  contact  with  a  wing  fence  at  the  end  of  a  cattle- 
guard,  and  he  was  instantly  killed.  This  a<;tion  is 
brought  by  the  administrator  of  his  estate  to  recover 
the  resulting  damages. 

It  is  claimed  by  the  plaintiff  that  the  defendant  was 
negligent  in  allowing  the  fence  to  be  placed  so  near  the 
track  as  it  was,  and  that  the  decedent  was  killed  in 
consequence,  and  without  fault  on  his  part.  The- 
defendant  denies  the  alleged  negligence  on  its  part,  and 
the  alleged  absence  of  negligence  on  the  part  of  the^ 
decedent,  and  alleges  that  he  had  been  employed  by  the 
defendant  on  the  part  of  its  road  where  the  accident 
occurred  for  several  years ;  that  during  that  time  the 
fence  and  cattle-guard  of  which  complaint  is  made 
were  not  changed,  and  were  like  the  other  cattle-guards 
and  appurtenances  along  that  part  of  its  road, — all  of 
which  was  well  known  to  the  decedent  long  prior  te 
his  death. 

I.     The  court  charged  the  jury  as  follows:     ^^ It  is^ 

the  duty  of  a  railroad  company,  as  regards  its  employes, 

1.  bailboads:       *^  ^®^  ^^  Ordinary  care  and  supervision  to 

du^T^em-      teep  its  roadway,  for  the  operation  of  its 

pioyes.  ^y  j^.g  ^j.g^jjjg  employes,  in  a  good  and  safe 

condition,  so  that  the  employes  may  not  be  exposed  to 
unnecessary  hazards  in  the  operation  of  its  trains.'' 
'  ^  The  deceased  •  *  *  had  a  right  to  assume  that 
the  defendant  would  use  all  reasonable  care  in  the 
keeping  of  its  road  in  a  good  and  safe  condition  for 
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the  operation  of  its  trains  by  its  employes.  *  *  *'' 
The  defendant  complains  of  the  portions  of  the  charge 
quoted,  on  the  ground  that  they  require  the  defendant 
to  keep  its  road  in  a  safe  condition,  while  the  rule  is  that 
it  must  be  kept  in  a  reasonably  safe  condition.  We  do 
not  think  the  jury  would  so  understand  the  charge. 
It  instructed  them  that  it  was  the  duty  of  the  defend- 
ant to  use  all  ordinary  and  all  reasonable  care  and 
supervision  to  keep  its  roadway  safe,  and  that,  we 
think,  is  the  law.  If  the  road  could  have  been  made 
safe  by  such  means,  then  it  was  the  duty  of  the  defend- 
ant to  make  it  so. 

II.     The  only  charge  of  wrong  against  the  defend- 
ant is  that  it  negligently  placed  the  fence  with  which 

J  .  j^^^y,       the  decedent  came  in  contact  too  close  to 

fuSctiorof"  *h®  track.  That  it  was  a  proper  appur- 
fSJem^oyw:  tcuauce  of  the  road,  is  not  questioned, 
evidence.  rpj^^  evidcuco  shows  that  all  the  cattle- 
guards  and  cattle-guard  fences  along  the  line  of  the 
defendant's  railway,  upon  which  the  decedent  had  been 
employed,  were  constructed  substantially  alike.  As 
we  understand  the  record  each  cattle-guard  was  made 
by  digging  a  pit  across  the  roadbed  about  eight  feet 
wide  and  two  feet  deep.  Across  the  pit  were  placed 
timbers,  and  on  them  were  laid  ties  from  twelve  to 
fourteen  feet  in  length.  At  each  end  of  the  ties  was 
constructed  a  wing  fence  eight  feet  in  length  parallel 
to  the  track.  It  was  made  of  two  posts,  and  boards 
nailed  thereon,  and  to  its  center  was  attached  the 
right-of-way  fence.  The  posts  of  the  wing  fences 
inclined  outward  somewhat,  but,  as  a  rule,  were  nearly 
perpendicular  to  the  surface  of  the  earth,  and  were 
from  three  feet,  five  inches  to  four  feet,  seven  inches 
from  the  rails.  The  fence  which  caused  the  accident 
in  question  was  three  feet,  ten  inches  from  the  rail  at 
the  bottom,  and  inclined  outward  at  the  top  three 
inches.     There  is  no  competent  evidence  that  it  was 
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improperly  constructed  or  located.  Certain  rules  of 
the  defendant,  designed  for  the  guidance  of  its  track 
repairers,  were,  however,  introduced  in  evidence  over 
the  objections  of  the  defendant.  One  of  the  rules  so 
introduced  is  as  follows:  ^^ Second.  They  must  see 
that  no  lumber,  wood,  stone,  materials  or  tools  are 
placed  at  any  time  within  five  feet  of  the  rail,  and  that 
all  gravel  and  ballast  is  leveled  so  as  not  to  endanger 
the  safety  of  the  trains.^'  It  is  urged  by  the  appellee 
that  this  rule  is  evidence  that  a  wing  fence  should  not 
be  placed  within  five  feet  of  the  track,  and  it  is  claimed 
that,  if  the  one  in  question  had  been  placed  that 
distance  from  it,  the  accident  would  not  have  occurred. 
But  the  nile  cannot  be  given  the  effect  claimed  for  it. 
It  evidently  does  not  refer  to  permanent  structures,  but 
to  loose  tools  and  materials.  There  would  be  good 
reason  for  requiring  articles  which  might  be  readily 
moved  by  the  wind,  by  animals  or  other  cause,  without 
the  concurrence  and  against  the  wish  of  the  defendant, 
to  be  placed  further  from  the  track  than  appurtenances 
of  the  road,  which  are  permanently  attached  to  the 
earth  or  road*bed. 

Other  rules  required  the  tract  repairers  to  examine 
their  sections  daily  to  ascertain  if  the  track  was  safe, 
and  to  observe  closely  the  fences,  and  to  keep  them  and 
the  cattle-guards  in  good  repair.  It  is  not  claimed 
that  the  fence  in  question  was  not  in  good  order,  and 
the  rules  gave  the  repairers  no  authority  to  move  it. 
The  rules  were,  therefore,  improperly  admitted.  The 
Jury  were  instructed  that  they  could  not  presume  negli- 
gence from  the  fact  that  the  accident  occurred,  but 
there  was  no  other  evidence  of  such  negligence. 

III.  It  is  said,  however,  that  the  cattle-guard  and 
fence  could,  with  reasonable  care,  have  been  so  con^ 

structed  that  the  decedent  would  have 
degr^of     '  passed  the  fence  in  safety.     That  may  be 

care  required.  -  j     xi.  i.-  xi. 

conceded,   and  the  question  then  anses 
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w&ether  the  accident  was  of  such  a  nature  that  the 
defendant  should  have  guarded  against  it.  The  stones 
and  ballast  which  had  attracted  the  attention  of  the 
decedent,  and  caused  him  to  descend  the  ladder  on  the 
side  of  the  car,  and  look  under  it,  were  thrown  out  by 
a  brakebeam  which  was  down  and  dragging.  The  evi- 
dence shows  that,  in  operating  trains,  it  sometimes 
happens  that  a  brakebeam  or  other  appurtenance  of 
the  trucks  of  a  car  gets  out  of  order.  When  there  are 
indications  that  such  a  state  of  affairs  exists  it  is  the 
duty  of  the  brakeman  who  discovers  it  to  report  the 
fact  to  the  conductor,  and  under  his  direction  to  ascer- 
tain what,  if  anything,  requires  attention,  and  if 
necessary  to  stop  the  train.  To  make  the  required 
examination  it  may  be  proper  for  the  brakeman  to 
descend  the  ladder  at  the  end  or  on  the  side  of  a  car, 
and  look  under  it  while  the  train  is  in  motion.  But 
the  evidence  does  not  show  that  such  an  event  is  of 
common  occurrence,  and  it  does  show  without  contra- 
diction that  it  is  not  customary  for  a  brakeman  to 
descend  the  side  of  a  car  while  it  is  in  motion  between 
stations.  It  does  not  appear  that  any  accident  caused 
by  the  location  of  a  wing  fence  had  ever  happened 
on  the  road  of  the  defendant  before  that  in  question, 
although  its  road  had  been  operated  many  years. 

The  undisputed  facts  of  this  case  bring  it  within 
the  rule  announced  in  Koontz  v.  Chicago^  R.  I.  <6P.  By. 
Co.^  65  Iowa,  226.  The  facts  involved  in  that  case 
were  substantially  as  follows:  A  train  of  the  defend- 
ant was  stopped  on  a  bridge  because  the  engineer  sup- 
posed that  some  of  the  cars  were  off  the  track,  or  that 
one  of  the  brakes  was  set.  A  brakeman  who  had  been 
riding  in  the  cab  of  the  engine  got  down,  and  in  the 
discharge  of  his  duty  proceeded  to  walk  back  beside  the 
train  to  ascertain  what  cause,  if  any,  there  was  for 
stopping.  While  so  engaged  he  fell  through  the  bridge, 
and  received  injuries  which  caused  his  death.     This 
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court  held  that  it  was  not  the  duty  of  the  railway  com- 
pany to  plank  every  bridge  and  cattle-guard  to  prevent 
accidents  to  its  employes,  although  it  might  have 
anticipated  that  trains  would  be  required  to  stop  at 
other  than  the  usual  stopping  places ;  and  it  was  said 
that  ^'ordinary  care  does  not  require  that  every  possible 
contingency  must  be  anticipated  and  guarded  against, 
but  only  such  as  are  likely  to  occur."  That  such  is  the 
rule  applicable  to  cases  of  this  kind  is  well  settled  by 
the  authorities.  In  Wdbashy  SL  L.  &  P.  Ry.  Co.  v. 
Locke,  112  Ind.  404;  14  N.  E.  Rep.  395,  it  is  stated  as 
follows:  ^^The  duty  imposed  does  not  require  the  use 
of  every  possible  precaution  to  avoid  injury  to  individ- 
uals, nor  that  the  company  should  have  employed  any 
particular  means  which  it  may  appear,  after  the  acci- 
dent, would  have  avoided  it.  It  was  only  required  to 
use  such  reasonable  precautions  to  prevent  accidents  as 
would  have  been  adopted  by  prudent  persons  prior  to 
the  accident. '^  In  Loftus  v.  Union  Ferry  Co.,  84  N.  Y, 
459,  the  material  facts  involved  were  as  follows:  A 
child  six  years  of  age  fell  from  a  bridge  or  float  adjoin- 
ing the  passage-way  for  passengers  going  upon  or 
leaving  the  ferrj^-boat  into  the  water,  and  was  drowned 
in  consequence  of  an  alleged  defect  in  the  guard  at  the 
side  of  the  bridge  or  float.  The  guard,  at  the  time  of 
the  accident,  was  in  the  condition  it  had  been  in  for 
years.  '  Many  people  had  passed  that  place  yearly,  and 
no  accident  like  that  complained  of  had  happened 
before.  The  court  held  that  the  ferry  company  was 
bound  to  provide  suitable  and  safe  accommodations  for 
the  landing  of  passengers,  and  that  the  rule  of  strictest 
diligence  in  that  respect  was  the  only  one  consistent 
with  a  due  regard  to  the  value  of  human  life,  and  with 
the  relations  of  the  company  to  the  public.  It  further 
held  that  ''the  rule  does  not  impose  upon  the  defendant 
the  duty  of  so  providing  for  the  safety  of  passengers 
that  they  shall  encounter  no  possible  danger,  and  meet 
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^th  no  casualty,  in  the  use  of  the  appliances  provided 
by  it.  It  was  possible  for  the  defendant  so  to  have 
constructed  the  guard  that  such  an  accident  as  this 
could  not  have  happened,  and  this,  so  far  as  appears, 
could  have  been  done  without  unreasonable  expense  or 
trouble.  If  the  defendant  ought  to  have  foreseen  that 
such  an  accident  might  happen,  or  if  such  an  accident 
could  reasonably  have  been  anticipated,  the  omission 
to  provide  against  it  would  be  actionable  negligence. '^ 
The  company  was  held  not  liable,  because  it  appeared 
that  it  had  no  reason  to  apprehend  an  accident  like  that 
for  which  it  was  sought  to  make  it  Uable,  and  that  the 
arrangements  it  had  made  were  such  as  experience  had, 
up  to  that  time,  shown  to  be  safe  and  suitable,  and 
suflScient  to  meet  the  requirements  of  its  duty. 

In  Sjogren  v.  Hall^  18  N.  W.  Rep.  (Mich.)  813,  a 
case  in  which  an  employe  in  a  steam  sawmill  sought  to 
recover  for  injuries  sustained  in  the  course  of  his 
employment,  the  supreme  court  of  Michigan  said  it  was 
the  duty  of  the  mill-owner  to  guard  against  probable 
dangers,  not  to  make  accidental  injuries  impossible.  It 
was  further  stated,  in  efiEect,  that  the  fact  that  the 
employe,  who  was  not  wanting  in  intelligence  nor 
incapable  of  judging  of  probable  danger,  continued  to 
expose  himself  without  hesitation,  and  apparently  with- 
out fear,  to  such  risks  as  those  were,  was  very  conclu- 
sive proof  either  that  the  employer  was  not  culpable 
in  the  matter  complained  of,  or  that  the  employe  was 
inexcusably  careless  of  his  own  safety.  It  was  further 
said,,  in  effect,  that  the  fact  that,  after  the  accident 
occurred,  it  was  seen  that  it  could  have  been  easily 
guarded  against,  was  no  reason  for  holding  the  employer 
hable. 

To  have  guarded  against  the  accident  in  contro- 
versy, it  was  necessary  for  the  defendant  to  foresee  that 
something  might  occur  to  one  of  its  moving  trains 
which  would  make  it  proper  for  an  employe  to  descend 
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a  car  to  look  beneath  it,  and  that  he  would  descend,  and 
swing  himself  out  from  the  car  while  passing  a  wing^ 
fence,  to  make  the  desired  examination.  It  is  undoubt- 
edly true  that  the  defendant  might  readily  have  known 
that  such  a  combination  of  circumstances  was  possible, 
but  it  is  apparent  that  it  was  not  likely  to  occur.  So 
far  as  the  record  shows,  the  accident  in  question  was  sa 
improbable,  and  it  was  due  to  causes  of  such  rare  occur- 
rence, that  the  defendant,  in  the  exercise  of  reasonable 
diligence,  was  not  required  to  provide  against  it.  It  is 
readily  seen  now  how  it  could  have  been  avoided, 
but  it  does  not  appear  that  anyone  anticipated  it, 
or  anything  of  that  nature.  It  is  not  shown  that 
complaint  of  the  wing  fences  was  ever  made  to  the 
defendant,  nor  that  it  had  any  reason  to  anticipate 
accidents  from  them.  They  were  properly  constructed, 
so  far  as  the  record  discloses,  and  the  defendant  had 
reason  to  believe,  from  the  length  of  time  during  which 
it  had  operated  the  road  without  accident  from  them, 
that  they  were  properly  located. 

IV.     Another    objection    to    a    recovery    by  the 
plaintiff  on  the  record  submitted    is  that  it  clearly 

4  . . .   appears    the    accident  would  have  been 

S2giiien*ceT  avoidcd  by  the  use  of  ordinary  care  on  the 
i^lappuinces  part  of  the  decedent.  He  had  been 
y  emp  oye.  employed  as  brakeman  on  the  division  on 
which  the  accident  occurred  in  all  about  three  years, 
and  his  runs  were  usually  made  in  daylight.  On  that 
division  there  were  about  four  hundred  wing  fences,  all 
of  which  were  substantially  like  that  in  question,  as  to 
plan  of  construction  and  distance  from  the  track.  The 
distance  between  the  wing  fences  and  the  sides  of  pass- 
ing box  cars  was  about  two  feet,  and  it  is  shown  with- 
out contradiction  that  the  side  ladders  could  be  used 
with  safety  in  examining  as  to  the  condition  of  trains  in 
passing  the  wing  fences  in  question.  But  it  must  have 
been  apparent  to  anyone  who  had  observed  the  width 
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of  the  spaces  between  the  fences  and  passing  cars,  that 
a  person  could  not  safely  swing  out  from  a  car  while 
passing  such  a  fence  on  its  level  more  than  two  feet, 
and  that  an  attempt  to  do  so  would  be  apt  to  result  in 
serious  injury. 

It  is  said  that  there  is  no  evidence  that  decedent 
knew  the  distance  of  the  fence  from  the  passing  ear, 
but  that  claim  is  in  conflict  with  the  appi"oved  rules  of 
evidence.  It  was  said  in  Muldowney  v.  JlUnois  Central 
Ry.  Co.,  39  Iowa,  620,  that  "the  meaijs  of  knowing  by 
ordinary  care  is  evidence  of  knowledge. "  If  it  be  shown 
that  a  given  statement  was  made  in  the  presence  and 
hearing  of  a  person  possessed  of  the  ability  to  hear,  the 
presumption,  conclusive  in  the  absence  of  a  showing  to 
the  contrary,  is  that  he  heard  it.  If  it  be  shown  that 
an  event,  capable  of  being  seen  by  any  ordinary 
observer,  occurred  in  the  presence  of  a  person  possessed 
of  the  ability  to  see,  and  that  his  attention  was  at  the 
time  directed  to  it,  it  will  be  presumed,  until  the  con- 
trary appears,  that  he  saw  it.  So  a  person  engaged  in 
a  particular  employment  will  be  presumed  to  have  that 
knowledge  of  the  dangers  incident  to  his  employment 
which  he  could  have  acquired  by  the  use  of  ordinary 
diligenee. 

In  Mayes  v.  Chicago,  It.  2.  <&  P.  By.  Co.,  63 
Iowa,  563,  it  was  shown  that  the  plaintiff's  intestate 
was  a  switchman  or  brakeman  in  the  employment  of 
the  defendant,  and  that  his  death  was  caused  by  the 
neghgence  of  the  defendant  in  failing  to  place  blocks 
between  the  rails  and  the  guardrails  at  the  switches. 
It  was  said  by  this  court,  in  eSect,  that  the  knowledge 
of  defects  possessed  by  an  employe,  and  his  ability  in 
the  exercise  of  ordinary  diligenee  to  acquire  knowledge 
thereof,  are  questions  of  fact  to  be  determined  on  the 
evidence  submitted  in  cases  where  the  defects  or 
dangers  are  not  open  and  obvious  to  evei-y  one  serving 

Vol.  83—40 
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in  the  capacity  of  an  employe^  but  that  the  rule  was 
not  applicable  to  that  case,  for  the  reason  that  the 
decedent  had  worked  over  the  track  in  question  for  six 
weeks,  and  must  be  presumed  to  have  known  of  the 
defect,  and  that  it  was  dangerous.  The  plaintiff  in 
Mooney  v.  Lower  Vein  Coal  Co.,  55  Iowa,  671,  sought  to 
recover  for  injuries  received  from  a  falling  roof  while 
working  as  a  miner  in  the  mine  of  the  defendant.  This 
court  held  as  follows:  ^'The  true  rule  is  that  if  plain- 
tiff knew,  or  by  the  exercise  of  ordinary  care  might  have 
known,  of  the  unsafe  condition  of  the  roof,  and  he  con- 
tinued to  work  in  the  dangerous  place  without  protest 
or  complaint,  and  without  being  induced  to  believe  that 
a  change  would  be  made,  he  assumed  the  risk  and /can- 
not recover.  ^^  In  Muldowney  v.  Illinois  Central  Ry, 
Co.y  supra,  this  court  approved  the  following:  *^When 
an  employe  has  the  means  of  acquiring  knowledge,  by 
the  exercise  of  ordinary  care  and  diligence,  of  the 
defects  or  imperfections  in  the  machinery  or  cars  about 
or  upon  which  he  is  employed,  and  continues  in  his 
employer's  service  without  objecting  to,  or  protesting 
against,  the  use  of  such  defective  or  imperfect  cars  or 
machinery,  he  will  be  held  to  have  assumed  all  the 
risks  incident  to  the  use  of  the  cars  and  machinery  in 
such  defective  condition.  ^^  The  court  cited  a  large 
number  of  cases  as  supporting  the  rule.  In  Perigo  v. 
Chicago,  R.  I.  <&  P.  By.  Co.,  52  Iowa,  276,  it  appeared 
that  the  defendant  had  erected  a  coal  platform  between 
two  of  its  tracks  at  Winterset,  and,  for  convenience  in 
unloading  and  taking  on  coal,  placed  it  so  near  one  of 
the  tracks  that  a  passenger  car,  moving  along  the  track, 
passed  within  seven  inches  of  the  platform  at  one  end,  . 

and  within  four  and  a  half  inches  of  it  at  the  other  end. 
The  platform  had  been  in  the  position  described  two 
years,  when  a  baggageman  in  the  employment  of  the 
defendant,  while  engaged  in  the  discharge  of  his  duties 
in  helping  to  make  up  a  train,  was  knocked  off  the  car 
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by  the  coal  platform,  thereby  receiving  injuries  which 
resulted  in  his  death.  He  had  been  in  that  employment 
for  more  than  two  years,  and  had  assisted  in  making 
up  the  train  during  nearly  every  day  of  that  time.  In 
considering  an  instruction  in  which  the  rule  under 
consideration  was  stated,  the  court  said:  ''It  is  now 
the  established  doctrine  of  this  court,  in  harmony  with 
the  current  of  authority  elsewhere,  that  an  employe 
who  knows,  or  by  the  exercise  of  ordinary  diligence 
could  know,  of  any  defects  or  imperfections  in  the 
things  about  which  he  is  employed,  and  continues  in 
the  service  without  objection,  and  without  promise  of 
change,  is  presumed  to  have  assumed  all  the  conse- 
quences resulting  from  such  defects,  and  to  have  waived 
all  right  to  recover  for  injuries  caused  thereby. '' 

The  rule,  as  thus  stated,  was  approved  in  Wells  v. 
Bv/rlington^  C.  B.  <&  N.  Ry.  Co,,  56  Iowa,  524.  The 
facts  involved  in  that  case  were  that  the  plaintiff's 
intestate  was  a  brakeman  in  the  employment  of  the 
defendant,  and  had  been  so  engaged  for  more  than  four 
years  upon  that  part  of  its  road  where  the  accident 
occurred.  He  was  killed  by  being  knocked  from  the 
top  of  a  freight  train  by  t|ie  timbers  of  a  bridge  over 
which  the  train  was  passing.  The  bridge  timbers  with 
which  he  came  in  contact  were  a  little  more  than  five 
feet  above  the  top  of  the  car,  while  he  was  more  than 
six  feet  in  height.  There  were  other  bridges  of  like 
construction  and  height  on  that  part  of  the  road,  over 
which  he  had  often  passed.  In  the  opinion  written  by 
Beck,  J.,  it  was  held  that  an  instruction  embodying 
the  rule  under  consideration  should  have  been  given. 
It  was  also  said,  in  regard  to  the  dangers  of  the  employ- 
ment, that  ''the  knowledge  of  the  intestate  and  his 
failure  to  make  objections  may  be  shown  by  circum- 
stances and  inferred  from  his  conduct.  Direct  proof  on 
these  points  is  not  required.  The  knowledge  of  the 
dangerous  character  of  the  bridge  may   be  inferred 
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from  opportunities  of  obtaining  such  knowledge  in  the 
exercise  of  ordinary  care.'^  In  Gould  v.  Chicago j  B.  d 
Q.  Ry.  Co.,  66  Iowa,  590,  it  appeared  that  the  plain- 
tiff's intestate,  a  locomotive  engineer  in  the  employ- 
ment of  the  defendant,  was  fatally  injured  while  in  the 
discharge  of  his  duties.  He  had  been  instructed  to 
make  a  certain  trip  without  stopping  at  any  station, 
unless  signaled  or  specially  directed  so  to  do.  It  was 
the  duty  of  the  conductor  or  brakeman  to  make 
signals  to  the  engineer  from  the  rear  end  of  the  train 
when  passing  stations.  While  the  train  was  passing 
a  station  on  the  trip  the  engineer  went  to  the  fireman's 
side  of  the  engine,  and  leaned  out  of  the  gangway, 
looking  back  for  the  expected  signal.  He  was  almost 
instantly  struck  by  a  water  crane,  and  injured  as 
stated.  The  water  crane,  or  the  frame  supporting  it, 
was  about  two  feet  from  the  floor  of  the  gangway 
upon  which  the  engineer  was  standing  when  he  was 
struck.  This  court  approved  an  instruction  to  the 
effect  that  if  the  crane  was  so  located  as  to  be  reason- 
ably safe  for  trainmen  operating  trains  in  a  reasonably 
safe  and  prudent  manner,  then  the  defendant  was  not 
guilty  of  negligence  in  the  location  of  the  crane,  and 
disapproved  one  which  stated,  in  effect,  that,  if  the 
crane  was  placed  in  such  close  proximity  to  the  track 
as  to  be  dangerous  to  the  persons  operating  the  trains, 
then  the  defendant  might  be  found  guilty  of  negligence 
in  locating  and  erecting  it.  In  considering  that  instruc- 
tion, the  court,  speaking  by  Beck,  0.  J.,  stated 
that  ^^it  is  not  true  that  a  railroad  company  is  to  be 
regarded  as  negligent  in  erecting  or  maintaining  con- 
trivances or  things  for  use  in  the  operation  of  their 
roads,  for  the  reason  that  they  are  dangerous  to  the 
persons  operating  the  trains.  Indeed,  the  whole  busi- 
ness of  operating:  trains  is  dangerous.  It  is  full  of 
perils  to  those  employed  therein.  Because  there  is 
danger,  it  does  not  follow  that  the  companies  are  neg- 
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ligent  as  to  the  things  from  which  the  danger  springs. 
The  instruction  should  have  expressed  the  thought 
that,  if  the  crane  was  dangerous  to  persons  operating 
trains  in  the  exercise  of  ordinary  care,  the  defendant 
was  negligent  in  constructing  it.'' 

The  rule  under  consideration  is  too  well  grounded 
in  reason  and  authority,  and  has  been  too  long  followed 
by  this  court  without  dissent,  to  be  now  abandoned. 
When  applied  to  the  facts  in  this  case,  its  effect  cannot 
be  a  matter  of  doubt.  The  decedent,  during  his  long 
term  of  service  on  the  road  in  question,  could  not  have 
failed  to  observe,  in  the  use  of  ordinary  diligence,  that 
the  wing  fences  were  too  near  the  track  to  permit  a 
person  to  swing  out  from  the  bottom  of  a  passing  car 
with  safety.  This  is  especially  true  if  the  trainmen 
were  required  to  descend  the  sides  of  moving  cars,  and 
look  beneath  them  as  was  done  in  this  case,  so  fre- 
quently that  the  defendant  should  be  charged  with 
knowledge  of  such  examinations,  and  be  required  to 
provide  for  them.  The  decedent  may  not  have  known 
the  exact  distance  of  any  wing  fence  from  the  track, 
but  he  could  not  have  avoided  knowing  that  he 
could  not  safely  do  that  which  he  attempted  if  he  had 
given  the  matter  that  attention  which  his  duty  to  his 
employer  and  to  himself  demanded.  The  accident 
occurred  at  about  noon  of  a  pleasant  day.  The  track 
where  it  occurred  was  straight.  There  were  no 
obstructions,  and  decedent  could  have  seen  the  fence 
which  caused  his  death,  from  his  position  at  the  bottom 
of  the  ladder,  for  a  distance  of  nine  hundred  and  thirty 
feet  before  it  was  reached.  There  was  nothing  in  the 
condition  of  the  car  which  he  sought  to  examine,  as  it 
appeared  at  the  time  to  justify  him  in  exposing  himself 
to  any  unusual  risk.  There  was  nothing  to  indicate 
such  an  impending  danger  to  the  employes  or  property 
of  the  defendant,  nor  to  passengers,  as  justified  the 
decedent  in  acting  without  regard  to  his  own  safety. 
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It  appears  that  a  brakebeam  or  lever,  or  a  brake 
loose  and  dragging,  might  have  thrown  the  stones 
from  the  track,  or  that  a  swingbeam  might  have 
thrown  them  from  ballast  filled  in  too  full.  It  is  not 
shown  that  when  stones  were  thrown  as  were  those  in 
question  it  was  regarded  as  indicating  unusual  danger, 
or  anything  of  a  serious  nature,  althought  it  made  an 
examination  as  to  the  condition  of  the  train  necessary. 
That  the  decedent  was  not  alarmed  by  what  he  saw  is 
shown  by  what  he  did.  It  was  his  duty  to  report  to 
the  conductor  if  he  saw  anything  wrong  with  the  train. 
He  made  no  report  in  this  case,  but  proceeded  without 
orders,  evidently  not  for  the  purpose  of  averting  an 
apparent  and  impending  danger,  but  to  ascertain  if  one 
existed.  The  conductor  and  a  fellow  brakeman  were 
near  him  in  the  caboose  when  he  left  it,  but  he  did  not 
regard  the  cause  of  his  leaving  of  sufficient  importance 
to  call  their  attention  to  it. 

Jn  Hosic  V.  Chicago^  R.  L  <&  P.  Ry.  Co.j  75 
Iowa,  686,  it  appeared  that  a  brakeman  was  injured  in 
attempting  to  set  a  brake  in  obedience  to  a  signal 
which  was  unusual,  and  indicated  that  prompt  action 
was  required.  It  was  held  that,  under  the  facts  of  that 
case,  the  brakeman  was  justified  in  attempting  to  obey 
the  signal,  although  in  so  doing  he  knowingly  incurred 
risk  to  himself;  but  the  rule  of  that  and  similar  cases 
has  no  application  to  this  case.  It  clearly  appears 
from  the  undisputed  facts  of  the  case  and  the  authori- 
ties cited  that  the  defendant  is  not  shown  to  have  been 
negligent  in  the  provision  it  has  made  for  the  safety  of 
its  employes  in  the  matter  in  controversy.  The  case  of 
Lo fills  V.  Union  Ferry  Co,  y  supra ,  is  even  authority  for 
the  conclusion  that  it  has  exercised  that  higher  degree 
of  care  which  a  passenger  might  have  demanded.  On 
the  other  hand,  it  appears  that,  had  the  decedent  used 
reasonable  care  to  ascertain  and  ^avoid  the  danger  to 
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which  he  exposed  himself,  the  accident  which  caused 
his  death  could  not  have  occurred. 

What  we  have  said  disposes  of  all  questions  dis- 
cussed by  counsel  which  are  likely  to  arise  on  another 
trial.  For  the  reasons  indicated  the  judgment  of  the 
district  court  is  reversed. 

Beck,  C.  J.  (dissenting). — ^I.  The  undisputed  evi- 
dence shows  that  the  plaintifiE's  intestate,  Joseph  M. 
Brown,  had  been  for  several  months  employed  as 
a  brakeman  upon  trains  running  on  that  part  of  the 
road  where  the  accident  resulting  in  his  death  occurred. 
The  deceased,  being  in  the  cupola  of  the  caboose,  while 
the  train  was  running  in  daylight  under  ordinary  con- 
ditions, saw  stones  flying  from  the  ballast  of  tjjie  road- 
bed, so  that  they  could  be  seen  by  him  from  the  cupola. 
He  knew  from  this  indication  that  some  part  of  a  car 
was  coming  in  contact  with  the  roadbed,  and  thereupon 
went  upon  the  top  of  the  car,  thence  down  its  side  upon 
the  ladder,  and  returned  to  the  top,  went  down  the 
ladder  on  the  other  side,  and  swinging  himself  from 
the  ladder  so  that  he  could  do  so,  looked  under  the  car 
to  see  what  part  of  it  was  dragging  upon  the  road- 
bed. While  in  this  position  his  head  came  in  contact 
with  the  upright  part  of  a  cattle-guard,  and  he  was 
instantly  killed.  There  was  a  panel  of  fence  extending 
along  the  cattle-guard  on  the  side  furthest  from  the 
track,  to  the  middle  of  which  the  fence  was  attached. 
The  fence  was  three  feet,  ten  inches  from  the  rail  at 
the  bottom,  and  four  feet  and  one  inch  at  the  top. 
Other  cattle-guards  varied,  as  to  the  distance  from  the 
rails  but  little,  one  way  or  the  other  from  this  measure- 
ment. It  was  found  that  a  brakebeam  was  down,  and 
was  dragging  upon  the  roadbed,  which  caused  the  stones 
to  be  [thrown  ojff  the  track.  The  deceased  was  looking 
backward  when  he  was  killed.  He  was  not  directed 
by  the  conductor  to  examine  and  report  as  to  the  cause 
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of  the  stones  flying  from  the  track.  There  was  evidence 
tending  to  show  that  an  ordinary  freight  car  projects 
about  two  feet  beyond  the  rail,  and  that  it  was  the  duty 
of  a  brakeman,  upon  observing  indications  of  a  brake- 
beam  or  the  like  being  down,  to  ^examine  into  the 
matter  and  ascertain  the  cause  of  the  indications,  and 
this  could  be  done  only  by  looking  under  the  car  in  the 
manner  deceased  attempted. 

II.  Was  it  the  duty  of  the  deceased,  upon  observ- 
ing indications  of  parts  of  the  car  or  machinery  near 
the  track  being  out  of  order,  to  ascertain  what  was  the 
cause  of  the  indications  in  order  to  prevent  injury  to 
the  train  from  the  defective  parts  of  the  carl  Evidence 
was  submitted  to  the  jury  to  the  effect  that  upon  such 
an  occurrence  it  was  customary  for  the  brakeman  to  do 
just  as  the  deceased  attempted  to  do,  namely,  descend 
the  ladder,  and  obtain  a  view  of  the  parts  under  the 
car,  so  that  whatever  was  necessary  to  avoid  danger 
could  be  done.  A  witness  for  defendant  testified  that  it 
was  the  duty  of  the  deceased  to  report  the  fact  to  the 
conductor,  and  from  him  have  orders  to  descend  the  side 
of  the  car.  But,  if  it  be  assumed  that  he  should  have 
pursued  this  course,  it  does  not  follow  he  was  negligent 
in  acting  without  the  conductor's  orders.  It  was  the 
case  of  the  discharge  of  duty  without  waiting  for  ordera. 
It  is  very  plain  that  the  emergency  required  prompt 
action ;  that  the  deceased  acted  just  as  the  emergency 
required.  Now,  to  hold  that  the  deceased,  because  he 
did  the  act  he  would  have  been  required  to  do  had  he 
reported  to  the  conductor,  was  negligent,  would  con- 
demn him  for  prompt  intelligence  and  faithful  services, 
intended  to  protect  the  property  of  the  defendant  and 
the  lives  of  himself  and  other  trainmen.  But  we  cannot 
hold  that,  in  such  a  case,  a  trainman  must,  before  he 
acts,  report  for  orders.  Such  a  rule  would  often  expose 
life  and  property  to  destruction,  for  in  the  management 
of  trains  which  move  at  a  high  rate  of  speed  prompt- 
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ness  and  celerity  of  action  are  to  be  commended,  indeed 
required,  in  the  right  discharge  of  duty  by  the  train- 
men. I  need  not  further  present  reasons  for  holding 
that  the  deceased,  in  the  discharge  of  his  duty, 
descended  the  ladder  and  attempted  to  see  the  parts  of 
the  car  out  of  order.  But  I  may  repeat  what  I  have 
before  intimated,  that  preservation  of  human  life  and 
protection  to  the  property  of  the  defendant  required 
deceased  to  do  this  duty,  and  do  it  promptly. 

III.  Now,  if  it  were  the  duty  of  the  deceased  to 
descend  the  ladder  and  look  under  the  car,  it  cannot  be 
doubted  that  the  defendant  was  required  to  construct 
the  cattle-guards  so  that  his  life  would  not  be  destroyed 
in  the  discharge  of  duty.  Therefore,  if  the  parts  of  the 
cattle-guard  were  so  near  the  car  as  to  expose  the  body 
of  the  deceased  to  contact  therewith,  they  were  negli- 
gently constructed.  A  great  deal  more  could  be  said 
upon  these  points,  but  I  refrain  from  continuing  their 
discussion. 

IV.  It  is  insisted  that,  as  the  act  done  by  the 
•defendant  was  rarely  demanded,  the  indications — ^the 
flying  of  the  stones — were  something  unusual,  and  the 
defendant  was  not  required  to  anticipate  the  occur- 
rence, and  so  provide  that  danger  to  its  employes 
would  not  result  therefrom.  We  cannot  say,  as  a 
matter  of  law,  that  the  occurrence  of  the  brakebeam 
or  other  timber  under  the  car  being  down  is  so  unusual 
that  it  could  not  or  ought  not  to  have  been  anticipated. 
Indeed,  the  evidence  tends  to  show  that  such  things 
were  quite  familiar  to  at  least  one  witness,  who  had 
been  a  trainman ;  and  it  is  a  matter  of  common  knowl- 
edge that  the  timber  and  irons  of  the  machinery  and 
trucks  are  exposed  to  breaking,  and  from  other  causes 
they  become  out  of  order.  Timbers,  irons  or  stones, 
not  connected  with  cars,  may  become  fastened  to  parts 
of  the  trucks,  and  other  things  of  this  character  may 
occur,   all  of  which   would,    if  not    removed,  cause 
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destruction  of  property  and  of  life.  The  character  of 
these  dangers  can  only  be  known  by  a  view  under  the 
cars.  Now,  surely  the  defendant  ought  so  .to  construct 
its  track,  cars  and  cattle-guards  that  a  trainman  may 
in  safety  so  act  when  such  occasions  arise  that  life  and 
property  will  be  protected.  The  evidence  in  this  case 
shows  that  the  part  of  the  cattle-guard  was  about  two 
feet  and  two  inches  from  the  side  of  the  car,  and  prob- 
ably even  less  from  the  ladder  upon  which  the  deceased 
was  supporting  himself  when  he  was  killed.  The  jury 
were  authorized  to  find  that  deceased  was  killed  while 
in  the  discharge  of  his  duty,  and  that  the  discharge  of 
that  duty,  and  duty  of  that  character,  may  be  required 
at  any  time,  or  at  any  place,  upon  a  moving  train, 
and,  therefore,  that  danger  from  cattle-guards  so  near 
the  track  should  have  been  anticipated  and  provided 
against  by  the  defendant.  The  cases  and  authorities 
cited  in  the  majority  opinion  are  not  in  conflict  with 
these  views  and  conclusions. 

V.  It  was  the  duty  of  the  defendant  to  so  con- 
ctruct  the  cattle-guards  as  not  to  endanger  the  safety 
or  life  of  the  employes  operating  trains  on  the  railroad,. 
and,  under  familiar  rules,  intestate  was  authorized  to 
believe  that  the  defendant  had  done  its  dutv  in  this 
regard,  and  to  believe  that  no  danger  of  the  character 
caused  by  the  cattle-guard  existed.  He  could  rest  in 
this  belief,  and  act  accordingly,  until  he  obtained 
actual  knowledge  that  the  danger  existed.  Mtildotvney 
V.  Illinois  Central  By.  Co.,  36  Iowa,  463;  Kearns  v. 
Chicago  J  M.  <&  8.  P.  Ry.  Co.,  66  Iowa,  599;  Snow  v. 
HousatoniG  Ry.  Co.j  8  Allen,  441;  Gibson  v.  Pacific  Ry. 
Co.,  46  Mo.  163;  Faren  v.  Sellers,  39  La.  Ann.  1011; 
3  S.  Rep.  363;  St.  Louis,  Ft.  S.  &  W.  Ry.  Co.  v. 
Irivin,  37  Kan.  701 ;  16  Pac.  Rep.  146;  Dorsey  v.  Phillips, 
42  Wis.  583;  Chica//o  &  N.  W.  Ry.  Co.  v.  Swett,  45 
111.  197;  Porter  V.  Hannibal  &  St.  J.  Ry.  Co.,  71  Mo. 
66;  Lewis  v.  St.  L.  &  I.  M.  Ry.  Co.,  59  Mo.  506;  Petttj 


r 


Oct.  1891]   McKee  v.  C,  E.  I.  &  P.  Ry.  Co.  635 

V.  Hannibal  £  St.  J.  Ry.  Co. ^  88  Mo.  306;  DevUnv. 
Wabash,  St.  L.  &  P.  By.  Co.,  87  Mo.  545. 

VI.  If  the  deceased  knew,  or  could  have  known 
in  the  exercise  of  reasonable  diligence,  the  danger  to 
which  he  exposed  himself  by  attempting  to  discharge 
the  duty  he  undertook  to  protect  defendant's  property, 
by  descending  the  ladder  in  order  to  discover  the  cause 
of  the  stones  from  the  roadbed  flying  out  from  under 
the  car,  and  thus  voluntarily  put  his  Jif e  at  hazard,  he 
was  negligent,  and  thereby  contributed  to  the  injury 
resulting  in  his  own  death,  and  his  representative 
cannot  recover.  But  there  is  no  evidence  tending  to 
show  that  he  had  such  knowledge,  or  that  in  the  exer- 
cise of  reasonable  diligence  he  could  have  acquired  it. 
It  is  not  shown  that  he,  or  any  other  employe  of  the 
defendant,  knew  the  distance  the  fences  of  the  cattle- 
guards  were  from  the  cars  or 'the  raUs,  nor  that  he  or 
they  knew  just  what  distance  between  the  car  and  the 
fence  would  enable  one  to  do  what  he  attempted  with 
safety,  or  what  distance  would  render  the  act  danger- 
ous. It  is  not  shown  that  any  employe  of  the  defend- 
ant or  the  deceased  had  any  reason  to  believe  that  he 
exposed  himself  to  danger  from  the  fences  by  attempt- 
ing to  look  under  the  car.  It  is  a  case  where  the 
employes  and  witnesses  of  the  defendant  are  exceeding 
wise  after  a  life  has  been  sacrificed,  and  measurements 
have  been  made.  No  one  appears  to  have  thought  of 
the  danger  before.  This  very  view  is  taken  in  the 
opinion  of  the  majority  to  excuse  the  defendant's  neg- 
hgence,  namely,  that  the  accident  was  so  improbable 
and  unexpected  that  the  defendant  cannot  be  regarded 
as  negligent  in  maintaining  the  fence  so  near  the  car ; 
but  the  victim  of  the  accident  is  to  be  held  by  the 
majority  of  the  court  to  have  been  negligent  for  not 
knowing  the  danger,  while  the  defendant  is  to  be  held 
free  of  negligence  because  the  accident  could  not  have 
been  anticipated.     I  protest  against  such  discrimina- 
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tion  in  favor  of  the  defendant.  The  simple  facts  are 
that  the  fence  was  dangerously  near  the  track,  and 
there  is  no  evidence  tending  to  show  that  the  intestate 
knew  it,  or  that  in  the  exercise  of  reasonable  diligence 
he  could  have  acquired  knowledge  of  such  fact.  The 
considerations  distinguish  the  case  from  Mayes  v. 
Chicago,  B.  I.  <&  P.  By.  Co.,  63  Iowa,  562;  Gould  v. 
Chicago y  B.  d  Q.  By.  Co.,  66  Iowa,  590;  Wells 
V.  Burlington  J  C.  B.  <&  N.  By.  Co.,  56  Iowa,  524,  and 
other  like  cases  cited  in  the  majority  opinion  as  appli- 
cable on  this  point. '  In  my  opinion  the  judgment  of 
the  district  court  ought  to  be  affirmed. 


■g^-^       City    of    Knoxville,    Appellant,    v.    Chicago,  , 
i^-2il  Burlington  &  Quincy  Eailroad  Com-' 

/  m  Se  PANY  et  al. ,  Appellees. 

Cities  and  Towns :  powers:  nuisances:  fines.  A  city  or  incoipor- 
ated  town  has  no  authority  to  provide  by  ordinance  for  the  punish- 
ment by  fine  of  persons  guilty  of  the  crime  of  nuisance. 

Appeal  from    Marion   District    Court. — Hon.   A.    W. 

Wilkinson,  Judge. 

Triday,  October  23, 1891. 

Information  on  oath  was  filed  with  the  mayor  of 
the  city  of  Knoxville,  accusing  the  defendants  **of  the 
crime  of  erecting,  keepiug  and  maintaining  a  nuisance 
in  said  city,  *  *  *  in  violation  of  the  ordinances  of 
said  city,  for  that  they  used  and  kept  a  stock  yard,  for 
the  keeping  and  loading  of  stock,  in  such  condition  as 
to  constitute  a  nuisance  under  said  ordinances.''    It  is 
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asked  in  the  information  ^^that  said  defendants  be 
dealt  with  according  to  law,  and  that  said  nuisance  be 
abated."  The  defendants,  being  served  with  notice, 
appeared,  and  separately  demurred  to  the  information, 
upon  the  grounds  that  the  information  was  insufficient, 
and  '' because  this  court  has  no  jurisdiction  to  try  and 
determine  this  case  under  the  ordinances  of  said  city." 
The  demurrers  were  overruled,  and  after  hearing  all 
the  evidence  on  both  sides  the  court  found  that  there 
was  ^a  nuisance  at  the  time  of  the  filing  of  the  informa- 
tion, by  reason  of  the  condition  of  the  stock  yards,  and 
that  the  defendants  had  abated  said  nuisance,  and 
adjudged  that  the  defendants  pay  the  costs.  From 
this  judgment  the  defendants  appealed  to  the  district 
court,  and  the  plaintiff's  motion  to  dismiss  the  appeal 
being  overruled  the  case  was  called  for  trial  to  a  jury. 
After  all  the  evidence  was  introduced,  the  court,  on 
motion  of  the  defendants,  instructed  the  jury:  '*You 
are  instructed  that  the  city  of  Knoxville  had  no  power 
or  authority  to  pass  the  ordinance  under  which  the 
defendants  are  being  prosecuted,  and,  such  being  the 
case,  the  ordinance  is  null  and  void,  and  you  will 
return  a  verdict  in  favor  of  the  defendants."  A 
verdict  was  returned  accordingly,  and  judgment  entered 
against  the  plaintiff  for  costs,  from  which  the  plaintiff 
appeals  to  this  court. — Affirmed. 

L.  KinJcead,  for  appellant. 

J.  D.  Gamble,  for  appellees. 

Given,  J. — I.  The  discussions  resolve  themselves 
into  the  single  inquiry,  whether  the  city  of  Knoxville 
had  power  to  pass  the  ordinances  under  which  this 
prosecution  is  had.  Eight  sections  of  the  ordinance 
are  set  out  at  length,  but  the  parts  necessary  to  be 
noticed  are  in  substance  as  follows :  It  declares  what 
shall  constitute  a  nuisance,  and  includes  such  acts  as 
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are  charged  against  the  defendants,  and  provides  that 
upon  conviction  the  accused  shall  be  subject  to  a  fine 
not  exceeding  twenty-five  dollars  for  the  first  offense, 
and  in  case  of  a  continuance  of  the  nuisance  '  'a  fine, 
the  amount  of  which  shall  be  the  aggregate  of  ten 
dollars  for  each  dav  such  offender  shall  continue  such 
nuisance  after  the  first  conviction,  in  no  case  exceeding 
one  hundred  dollars  and  costs.''  It  is  also  provided: 
^^And  in  all  cases  of  conviction  under  this  ordinance, 
whenever  it  shall  appear  to  the  couA  that  such  nui- 
sance exists  at  the  time  of  conviction,  the  court  shall 
order  and  adjudge  the  removal  or  abatement  or  destruc- 
tion, as  the  case  may  require,  of  such  nuisance.'' 

The  contention  as  to  the  power  of  the  city  to  pass 
this  ordinance  is  fully  answered  in  Incorporated  Toton 
of  Nevada  v.  Hutchins,  59  Iowa,  506.  It  has  been  uni- 
formly held  that  cities  and  incorporated  towns  have  no 
authority  to  pass  ordinances  except  as  conferred  by 
statute.  Their  authority  as  to  nuisances  is  expressed 
in  section  456  of  the  Code  as  follows:  **They  shaU 
have  power  to  prevent  injury  or  annoyance  from  any- 
thing dangerous,  offensive  or  unhealthy,  and  to  cause 
any  nuisance  to  be  abated."  The  acts  with  which 
these  defendants  are  charged  are  declared  to  be  a  nui- 
sance by  section  4089  of  the  Code.  The  power  given 
by  section  456  is  to  abate  nuisances.  In  Incorpor- 
ated Town  of  Nevada  v.  Hutchins,  supra,  it  was  held  that 
the  town  had  no  authority  to  provide,  by  ordinance,  for 
the  punishment  by  fine  of  persons  guilty  of  a  nuisance. 
Following  that,  and  the  cases  therein  cited,  we  hold 
that  the  city  of  Knoxville  had  no  authority  to  provide, 
by  ordinance,  for  the  imposition  of  fines  against 
persons  committing  a  nuisance,  as  defined  in  the  ordi- 
nance; that  the  power  of  the  city  is  limited  to 
providing  for  the  abatement  of  such  nuisances.  The 
power  to  provide,  by  ordinance,  for  the  abating  of 
nuisances  is  a  complete  answer  to  the  appellant's  argu- 
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ment  that  great  prejudice  would  result  to  the  citizens  if 
nuisances  can  only  be  abated  by  the  slow  processes  of 
indictment  or  action  in  eqjiity.  Cities  and  incorpor- 
ated towns  have  power  to  provide,  by  ordinance,  for 
the  abatement  of  nuisances,  but  not  for  the  punish- 
ment, by  fine,  of  those  guilty  of  maintaining  the 
nuisances.  Punishment  must  be  by  indictment  under 
the  Code. 

II.  It  is  contended  that  although  part  of  the  ordi- 
nance providing  for  punishing  the  offender  by  fine  be 
void,  yet  so  much  as  provides  for  abating  the  nuisance  is 
valid.  Santo  v.  State j  2  Iowa,  16.5,  and  CUy  of  Keokuk 
V.  Keokuk  N.  L.  Packet  Co.j  45  Iowa,  197,  are  cited. 
This  question  is  not  involved  in  the  case  before  us. 
The  information  charged  a  crime,  the  prosecution  was 
criminal,  and  for  the  recovery  of  a  fine  the  abatement 
of  the  nuisance  was  a  mere  incident.  The  mayor 
found  that  the  nuisance  had  been  iabated,  and,  hence, 
the  appellant  did  not  then  or  after  ask,  or  was  it  then 
entitled  to,  an  order  of  abatement.  There  was  nothing 
left  of  the  case  but  to  determine  whether  the  defend- 
ants were  liable  to  a  fine  under  the  ordinance  for  having 
maintained  the  nuisance  which,  upon  notice,  they  had 
Abated.  The  question  not  being  involved  in  the  case, 
we  do  not  determine  whether  so  much  of  the  ordinance 
as  provideg  for  abating  nuisances  is  valid  or  not,  but 
only  that  the  part  thereof  providing  for  fine  upon  con- 
viction was  passed  without  authority,  and  is  void. 

The  judgment  of  the  district  court  is  affirmed. 


J.  H.  Flanagan,  Appellee,  v.  Baltimore  &  Ohio 
Eailroab  Company,  Appellant. 

1 .  Negligence :  personal  injury  :  contributory  nkgugenob  :  instruc- 
tions. Where  in  an  action  for  damages  for  personal  injuries,  sus- 
tained through  the  negligence  of  a  railway  company,  no  instructions 
were  asked  or  given  to  the  juiy  concerning  the  rules  of  contributory 
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negligence  as  affecting  the  plaintiff's  right  to  recover,  bnt  the  petition 
alleged  the  exercise  of  care  on  the' part  of  the  plaintiff,  and  it  clearly 
appeared  from  the  evidence  that  the  defendant  was  negligent,  and 
that  the  plaintiff  was  free  from«  negligence,  heldf  that  the  omission  in. 
the  instructions  was  without  prejudice  to  the  defendant. 

2.     :  :  INSTRUCTIONS  TO  JURY.    The  accident  in  which  the 

plaintiff  was  injured  having  been  caused  by  the  spreading  of  the  rails, 
the  defendant  asked  two  instructions  to  the  effect  that  the  fact  that  the 
switch  at  which  the  car  left  the  track  was  not  locked  did  not  consti- 
tute negligence,  if  the  purpose  of  the  lock  w^s  not  to  prevent  spread- 
ing of  the  rails.  These  instructions  the  court  modified,  by  adding  the 
words,  "If  the  defendant  used  due  care  and  diligence,  as  herein 
expressed,  to  otherwise  fasten  and  secure  the  switch.  Held,  that  as 
the  verdict  would  have  been  for  the  defendant  if  the  jury  had  found 
that  the  defendant  had  used  due  care  to  fasten  and  secure  the  switch, 
the  modification  of  the  instruction  was  without  prejudice  to  the- 
defendant. 

3.     :   DAMAGES:    pleading:    evidence.    The   insufficiency  of  the 

facts  pleaded  in  the  petition  as  the  basis  of  a  claim  for  damages  can- 
not be  raised  for  the  first  time  by  objections  to  the  admission  of  evi- 
dence upon  the  trial. 

4.     : : : .    Where  damages  for  loss  of  time  are 

claimed,  because  of  injuries  causing  permanent  disability,  it  is  not 
necessary  that  the  petition  allege  the  character  of  the  plaintiff's  occu- 
pation, and  the  amount  of  his  earnings,  to  authorize  proof  of  such, 
facts  upon  the  trial. 

6.     :  COMPENSATORY  DAMAGES:  evidence:  instructions.    The  jury 

were  instructed  that  in  their  determination  of  the  amount  of  compen- 
satory damages  to  be  recovered  by  the  plaintiff,  they  should  allow 
such  damages  as  would  "fairiy  compensate''  the  plaintiff  "for  what 
he  paid  out  or  incurred  for  medical  attendance."  Held,  that  the 
instruction  being  in  the  alternative  as  to  the  alloVance  of  such 
expenses  either  paid  or  incurred,  the  instruction  was  not  erroneous 
though  the  evidence  failed  to  show  the  actual  payment  of  any  sum ; 
and  that  the  jury  must  have  understood  from  such  instruction  that 
only  reasonable  and  necessary  expenditures  were  to  be  allowed. 

Appeal  from  Clinton  District  Court. — ^Hon.  A.  Howat^ 

Judge. 

Fbiday,  Ootobeb  23, 1891. 

Action  to  recover  damages  for  personal  injuries 
sustained  by  the  plaintiff  while  a  passenger  upon  the 
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ant's  railroad  car,  by  reason  of  the  negligence  of 
'endant's  employes.  There  was  a  judgment  on 
let  for  the  plaintiff.     The  defendant  appeals. 

'.d. 

.  S,  Bailey  and  A.  P:  Barker,  for  appellant. 

''alter  I.  Hayes,  J.  S.  Darling  and  A.  L.  Schuyler, 
)ellee. 

!CK,  C.  J. — The  questions  argued  by  the  defend- 
;ounsel  involve  the  correctness  of  the  rulings  of 
irt  upon  the  instructions.  No  other  branches  of 
«  can  be  discussed. 

No  instructions  were  asked  or  given  announc- 
e  rules  of  the  contributory  negligence  of  the 
plaintiff.  It  is  now  insisted  that  the  court 
^ntSira-  ®"'®'i  ifi  failing  to  present  to  the  jury  the 
f^.'  rules  of  law  upon  that  subject.  The 
*"'■  plaintiff's  care  is  duly  alleged  in  the  peti- 
le  allegations  whereof  are  denied  in  the  answer, 
'idence  fails  to  show  negligence  on  the  part  of 
lintiff,  but,  on  the  other  hand,  clearly  shows 
the  time  of  the  accident,  which  was  a  eoUision 
by  a  defective  switch,  the  plaintiflE  was  in  a 
and  safe  plac'e  on  the  car,  and  did  no  act  tend- 
endanger  his  person  or  expose  it  to  injury.  Had 
leen  a  verdict  based  upon  a  finding  of  the  plain- 
legligence,  it  would  have  been  utterly  without 
jport  of  the  evidence,  and  for  that  reason  would 
seen  set  aside.  It  follows  that  no  prejudice 
have  resulted  to  the  defendant  by  the  failure  of 
irt,  by  instructions,  to  direct  the  attention  of  the 
>  the  issue  involving  the  plaintiff's  care,  and  the 
3n  to  present  to  them  rules  to  guide  them  in 
ig  a  conclusion  thereon, 
3L.  83^11 
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II.  The  defendant  requested  the  court  to  give 
two  instructions,  to  the  effect  that  the  fact,  that  the 

switch  at  which  the  car  left  the  track  was 
'  stfuctioiis  £)     not  locked,  did  not  constitute  negligence, 

if  the  purpose  of  the  lock  was  not  to 
prevent  spreading  of  the  rails,  which  caused  the  car  to 
leave  the  track.  The  court  modified  the  instructien  by 
adding  thereto  these  words,  ''if  the  defendant  used  due 
care  and  diligence,  as  herein  expressed,  to  otherwise 
fasten  and  secure  the  switch.''  In  a  prior  instruction 
the  court  had,  in  effect,  directed  the  jury  that,  if  the 
defendant  had  negligently  failed  to  fasten  and  secure 
the  switch,  and  the  accident  was  caused  thereby,  the 
defendant  was  liable  to  the  plaintiflf  for  the  injury  he 
sustained.  The  modification  to  the  instruction  is  not 
clear.  It  could  not,  however,  have  been  the  purpose 
of  the  court  to  instruct  the  jury,  and  they  would  not 
have  so  understood  the  modification,  that  the  defend- 
ant would  be  liable  for  neglect  in  not  locking  the 
switch,  if  it  had  not  used  due  care  to  secure  it  other- 
wise. It  is  probable  that  the  court  intended  to  say  to 
the  jury  that  the  defendant  would  not  be  liable  on 
account  of  the  switch,  if  the  lock  was  not  intended  to 
prevent  spreading  of  the  rails,  or  if  due  care  was  not 
exercised  to  otherwise  fasten  the  switch.  We  think  no 
prejudice  resulted  from  the  instruction,  for,  if  the  jury 
had  found  that  the  defendant  had  used  due  care  to 
fasten  and  secure  the  switch  in  accord  with  the  modifi- 
cation, the  verdict  would  have  been  for  the  defendant 
under  that  modification,  as  well  as  under  the  prior 
instructions  referred  to  therein.  If  the  jury  had  found 
that  the  defendant  failed  to  use  such  due  care,  then 
the  verdict  should  have  been  for  the  plaintiflf  under 
such  prior  instructions.  It  clearly  appears  that  the 
modification  could  not  have  worked  prejudice  to  the 
defendant. 
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III.  The  plaintiff  was  permitted  to  prove  his  skill 
as  a  mechanic,  and  that  he  was  employed  as  an  over- 
seer in  a  carriage  manufactory,  and  the 

pleading:        wagos    he    rcccived.     It  IS  msisted    this 

eyidence. 

evidence  was  not  admissible,  for  the  reason 
that  there  was  no  allegation  in  the  petition  as  to  his 
skill  or  capability  to  earn  wages.  If  the  defendant 
esteemed  the  petition  insuflBcient  to  disclose  the  facts 
upon  which  claims  for  damages  could  be  based,  a 
motion  for  a  more  specific  statement  of  the  petition  as 
to  the  matter  would  have  been  sustained,  if  made,  by 
the  defendant,  who  cannot  be  permitted  to  raise  this 
objection  first  at  the  trial,  when  he  had  ample  oppor- 
tunity to  make  it  in  time  to  permit  correction  of  the 
defect  in  the  pleading  before  trial.  Ltick  v.  City  of 
Bipm,  52  Wis.  196;  8  N.  W.  Eep.  815;  Hunter  v. 
^feM?arf ,  47  Me.  419 ;  City  of  Bloomington  v .  Chamberlain, 
104  111.  268. 

IV.  The  petition  claims  damages  for  loss  of  time 
for  injuries  causing  permanent  disability.  It  is  not 
^^ . .__L:  necessary   that    the    petition    allege   the 

•  character  of  the    plaintiff's    occupation, 

and  the  particulars  as  to  his  earnings,  to  authorize  the 
introduction  of  evidence  showing  his  occupation  and 
the  extent  of  his  earnings.  Wade  v.  Leroy,  20  How. 
34;   Treadwellv.  Whittier,  22  Pac.  Rep.  (Cal.)  266. 

V.  The  eleventh  instruction  directed  the  jury  that 
the    plaintiff    was    entitled  to  recover    compensatory 

damages,   and  that  in   determining    the 

*  peisatory        amouut  thcrcof  they  should  ' '  allow  him 

evidence*:        for  what  he  paid    out    or    incurred  for 

Instructions.  ^ 

medical  attendance. ' '  The  instruction 
clearly  directs  the  jury  to  allow  the  plaintiff  whatever 
expenses  he  paid,  or  for  which  he  became  liable,  for 
medical  attendance.  It  is  insisted  that  this  instruction 
is  erroneous,  for  the  reason  that  there  is  no  evidence 
Ihat  the  plaintiff  paid  any  sum  for  medical  attendance. 
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The  language  of  the  instruction  above  quoted  directs 
the  allowance  of  medical  expenses  ^ '  paid  out  or 
incurred.''  Being  in  the  alternative,  it  would  be  fol- 
lowed by  allowing  for  the  medical  expenses  'incurred'' 
(become  liable  for, — Webster's  Dictionaiy),  and  the 
jury  could  not  have  understood  that  they  were  directed 
to  find  for  expenses  paid  in  the  absence  of  proof 
thereof.  Our  conclusion  on  the  point  is  not  in  conflict 
with  Beed  v.  Chicago^  B.  I.  d  P.  By.  Co.y  57  Iowa,. 
23,  and  Staffoi'd  v.  City  of  Oskaloosa,  57  Iowa,  748.  In 
these  cases  there  was  no  evidence  to  which  instructions 
as  to  medical  expenses,  either  paid  or  incurred,  were 
applicable. 

The  defendant  objects  to  the  instruction  just 
referred  to,  for  the  reason  it  did  not  limit  the  expenses 
for  which  the  plaintiff  may  recover  to  such  as  were 
reasonable  or  necessary.  The  instruction  directs  the 
jury  that  they  should  allow  the  plaintiff  such  damages 
as  would  *' fairly  compensate  him.".  The  jury  would 
surely  understand  that  unreasonable  or  unnecessary 
outlays  would  not  be  the  foundation  upon  which  to 
allow  fair  compensation,  and,  therefore,  such  outlays 
should  be  excluded  from  the  consideration.  But,  if 
the  instruction  be  regarded  as  faulty  in  not  limiting 
the  expenses  to  be  allowed  to  such  as  are  reasonable  or 
necessary,  no  prejudice  resulted  to  ihe  defendant  there- 
from. The  medical  expenses  were  shown  by  the  evi- 
dence to  be  forty  or  fifty  dollars.  It  is  not  pretended 
that  the  expenditure  of  such  a  sum  was  unreasonable 
or  unnecessary.  We  wiU  presume  that  the  finding  of 
the  jury  as  to  the  expenses  did  not  exceed  the  amount 
thereof  shown  in  the  evidence.  The  defendant,  there- 
fore, suffered  no  prejudice  by  reason  of  the  instruction. 

These  considerations  dispose  of  all  questions  in  the 
case.     The  judgment  of  the  district  court  is  ajffibmed. 
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First  National  Bank  of  Grand  Haven,  Appellant,     Ig  ^ 

V.  L.  R.  Hall,  Appellee.  'f^l 
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Promissory  Notes:  alteration  by  payee:  validity.  Where  a  |"gr~64.5 
promissory  note  be  made  by  filling  printed  blanks  prepared  for  that  1*^  ¥? 
purpose,  and  the  blank  designed  for  the  insertion  of  the  rate  of 
interest  was  by  agreement  left  without  any  rate  being  inserted,  and 
the  blank  filled  by  a  line  ox'  dash,  and  after  delivery  of  the  notes  the 
line  or  dash  was  erased,  and  the  figure  ''8''  inserted  in  its  stead,  held, 
the  alteration  was  sufficient  to  render  the  notes  invalid. 


Appeal  from    Webster"^  District'   Court. — Hon.    S.    M. 

Weaver,  Judge. 

Friday,  October  23,  1891. 

Action  upon  two  promissory  notes  executed  to 
Cole,  Grant  &  Co.,  indorsed  in  blank  by  the  payee,  and 
transferred  by  delivery  to  the  plaintiff  bank.  The 
defenses  pleaded  are:  Fwst.  Fraud  at  their  incep- 
tion ;  and,  second,  their  alteration  since  their  execution, 
by  inserting  in  each  of  them  a  rate  of  interest  at  eight 
per  cent.  The  jury  returned  its  general  verdict  for 
the  defendant,  with  the  following  special  findings: 
'*  First.  Do  you  find  that  the  notes  in  suit  have  been 
altered  or  changed  as  claimed  by  defendant?    A.   Yes. 

' '  Second.  Were  the  notes  obtained  from  the 
defendant  by  fraud,  and  without  consideration,  as 
alleged  by  him?    A.     Yes. 

**  Tliird.  Did  plaintiff  have  any  knowledge  or 
notice  of  such  fraud  in  the  procurement  of  the  notes  at 
the  time  it  purchased  them?    A.     Unable  to  agree. '^ 

Upon  the  verdict  judgment  waff  entered  for  the 
defendant,  from  which  th^  plaintiff  appeals. — Affirmed. 


646    First  Nat.  Bk.  Grand  Haven  v.  Hall.  [83  Iowa 

Martin  <&  Wambach,  for  appellant. 
Botsford,  Healy  &  Realy^  for  appellee. 

Granger,  J. — Assignments  of  error  are  based  on 
the  action  of  the  court  as  to  both  defenses.  The  court 
instructed  the  jury  that  if  it  found  for  the  defendant 
that  the  notes  had  been  materially  changed  or  altered 
it  need  not  consider  the  defense  as  to  fraud.  By  the 
first  special  finding  it  appears  the  jury  did  so  find;  and, 
hence,  if  there  is  no  reversible  error  as  to  that  branch 
.of  the  case,  we  need  not  consider  assignments  as  to  the 
other,  because  for  errors  therein  we  could  not  reverse. 

The  notes  in  suit  were  made  by  filling  blanks 
prepared  for  that  purpose,  and  the  allegations  of  the 
answer,  supported  by  the  testimony  of  the  plaintiff,  are 
to  the  effect  that  the  blank  in  the  notes  designed  for 
the  rate  of  interest  was  left  by  agreement  without  any 
rate  being  inserted,  and  the  blank  filled  by  a  line  or 
dash,  and  that  said  line  has  in  each  note  been  erased 
and  the  figure  '*8''  inserted,  so  that  by  the  present 
terms  of  the  notes  they  bear  interest  at  eight  per  cent. 
There  is  no  dispute  but  that  the  alteration,  if  made,  is 
material,  and  would,  under  the  general  rule  as  to  alter- 
ations of  written  instruments,  avoid  the  notes.  But  it 
is  urged  by  the  appellant  that  it  was  negligence  for 
the  defendant  to  sign  and  deliver  the  notes  with  the 
blank  for  the  rate  of  interest  unfilled,  and  that,  as  to 
the  dash  or  line  in  the  blank  space,  it  does  not  appear 
that  it  was  made  with  ink,  or  entirely  filled;  and  it  is 
claimed  that  the  holder  of  a  note  with  blanks  thus  left 
has  a  right  to  fill  them,  and  the  rule  is  invoked  that, 
as  between  a  person  thus  placing  a  note  in  the  hands  of 
another  and  innocent  third  party,  the  party  to  whom 
the  note  is  intrusted  will  be  deemed  the  agent  of  the 
party  making  the  instrument  to  fill  such  blanks,  and 
some  authorities  are  cited 3    but  we  think -the  legal 
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phase  of  the  case  in  these  particulars  has  been  consid- 
ered and  determined  in  Knoxville  Nat.  Bank  v.  Clarkj 
51  Iowa,  273,  and  that  a  further  discussion  of  the 
questions  is  not  required.  As  to  the  fact  of  the  alter- 
ation the  evidence  is  so  conflicting  that  we  cannot 
interfere.  Although  the  notes  do  not  on  theii*  face 
indicate  to  us  that  they  have  been  altered,  with  the 
positive  testimony  of  the  plaintiflE  of  the  agreement  as 
to  interest,  and  the  fact  of  how  the  notes  were  when 
signed,  there  is  a  conflict,  which  it  is  not  our  province 
to  settle.    Affirmed. 


Union  Building  Association,  Appellee,  v.  Rockford 

Insurance  Company,  Appellant. 

1.  Practice  in  Supreme  Court:  assignments  op  error:  form. 
An  assignment  of  error  based  upon  an  alleged  error  of  the  trial  court 
in  excluding  evidence  of  a  particular  fact  need  not  recite  the  question 
which  was  the  subject  of  such  ruling  of  the  court,  nor  the  name  of  the 
witness  of  whom  the  question  was  asked. 

2.  Fire  Insurance:  premium:  receipt  of  payment  in  policy: 
ESTOPPEL.  A  clause  in  a  policy  of  insurance  against  fire,  acknowledg- 
ing the  receipt  of  payment  of  the  premium  thereon,  but  which  was  not 
paid  in  fact,  and  remained  unpaid  at  the  date  of  loss  thereunder,  will 
not  estop  the  insurer  from  setting  up  such  non-payment  as  a  defense 
to  an  action  upon  such  policy  by  a  mortgagee  to  whom  the  loss  was 
made  payable,  and  who  had  no  notice  of  the  non-payment  of  the 
premium,  where  it  appears  that  the  delivery  of  the  policy  to  the 
insured  was  made  by  mail  upon  his  express  promise  to  remit 
the  amount  of  the  premium  upon  the  receipt  of  the  policy. 

Appeal  from  Jones  District  Court, — Hon.  J.  H.  Preston, 

Judge. 

Saturday,  October  24,  1891. 

Action  on  a  policy  of  insurance.     The  petition 
shows  that   on  the  sixteenth  of  October,   1888,   the 
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defendant  company  issued  to  one  George  R.  Moore  its 
policy  of  insurance  against  loss  by  iBre  on  certain 
property  in  Oxford  Junction,  Iowa;  that  at  the  time 
the  plaintiiSE  company  held  a  mortgage  on  the  property 
for  twenty-five  hundred  dollars;  and  the  policy  con- 
tained a  provision  as  follows:  ^'Loss,  if  any,  is  payable 
to  Union  Building  Association,  of  Clinton,  Iowa,  as  its 
interest  may  appear;''  that  on  the  fifth  day  of  Febru- 
ary, 1889,  the  building  was  partially  destroyed  by  fire, 
resulting  in  damage  to  the  plaintiff  in  the  sum  of  fifteen 
hundred  dollars.  The  policy  also  contained  a  provision 
as  follows:  ^'This  company  shall  not  be  liable  by 
virtue  of  this  policy,  or  any  renewal  thereof,  until  the 
premium  thereof  is'  actually  paid.''  It  is  pleaded  in  the 
answer,  as  a  defense,  that  the  premium  for  the  policy 
in  question  was  never  paid.  The  plaintiff,  to  avoid 
this  defensive  plea,  replied  as  follows:  **That  said 
policy  of  insurance  set  out  in  plaintiff 's  petition  was 
obtained  by  said  George  R.  Moore  for  the  purpose  of 
protecting  the  interest  of  plaintiff  in  said  property 
therein  insured,  as  mortgagee,  of  which  fact  defendant 
had  full  knowledge  at  said  time;  that  defendant  issued 
said  policy,  and  sent  the  same  to  plaintiff,  and  recited 
in  said  policy  that  the  same  was  issued  4n  consideration 
of  forty-two  dollars  to  them  in  hand  paid  by  the 
insured  hereinafter  named,  the  receipt  whereof  is  hereby 
acknowledged;'  that  at  no  time,  either  prior  to  or 
subsequent  to  said  loss,  has  defendant  notified  plaintiff 
that  said  premium  was  not  paid,  nor  has  defendant  ever 
demanded  the  same  of  plaintiff,  and  plaintiff  had  no 
knowledge  that  the  same  was  not  paid,  or  that  defend- 
ant claimed  the  same  was  not  paid ;  and  said  defendant 
is  now  estopped  from  asserting  that  said  premium  is 
unpaid,  as  against  this  plaintiff."  The  cause  was  sub- 
mitted to  a  jury  that  returned  a  verdict  for  the  plain- 
tiff, and  from  a  judgment  thereon  the  defendant 
company  appeals. — Reversed. 


f 
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Marshall   <&  Taggart  and  Sheean  d  McCarn^  for 
-appellant. 

Remley  <&  ErcanhracJc,  for  appellee, 

Gkanger,  J. — ^I.    It  is  urged  by  the  appellee  that 

the  assignments  of  error  by  appellant  are  not  sufficiently 

1.  PRACTicBin       specific  to  justify  us  in  a  consideration 

SS'lSSente*^  of  them.     With  our  view  of  the  case,  it  is 

o  error:  orm.  Qj^jy  impQ^ant  that  WO  cousidcr  thcfourth, 

which  is  as  follows : 

'^The  court  erred  *  *  *  in  sustaining  plain- 
tiff's objections  to  the  testimony  and  evidence  offered 
by  defendant  tending  to  prove  that  the  premium 
named  in  the  policy  sued  on  had  never  been  paid  by 
plaintiff,  or  by  anyone  else,  nor  any  part  thereof,  and 
in  refusing  to  permit  defendant  to  prove  that  no  part  of 
said  premium  had  ever  been  paid;  which  ruling  and 
proceeding  were  prejudicial  to  defendant,  and  to  which 
ruling  and  proceeding  defendant  excepted  at  the  time.'' . 
It  is  said  that  this  assignment  ^'does  not  state  what 
questions  were  asked,  to  which  the  objections  made  by 
plaintiff  were  sustained,  nor  to  what  witnesses  the  ques- 
tions were  put."  In  case  of  an  assignment  as  to  the 
admission  or  exclusion  of  evidence,  the  law  does  not 
|i  require  that  the  questions  shall  be  embodied  therein. 

It  is  not  the  province  of  the  assignment  to  contain  the 
part  of  the  record  relied  upon  as  showing  error,  nor  is 
the  name  of  the  witness  of  whom  questions  are  asked 
material.  The  error,  if  any,  consists  ill  the  exclusion  of 
the  evidence  offered  to  establish  a  material  fact  in  issue. 
The  assignment  specifies  the  fact,  and  states  wherein 
the  court  erred,  as  by  refusing  evidence  proper  to  sus- 
tain such  fact.  We  think  the  assignment  sufficiently 
specific. 


S  p^enTto*  f ^r  the  policy  was  by  letter,  and  concluded 

policy: 
estoppel. 
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II.  "We  have  omitted  from  the  statement  of  the 
case  issues  not  essential  to  the  question  which  we  think 
2-  Si*J.*5J^5"       it  important  to  consider.     The  application 

mlam:  re 

ofpaymentin     *''*   w—^  j^w« 

Mtoppei.      •   as  follows: 

^*If  you  wish  to  renew  at  compact  rates,  you  can 
send  renewal  to  yours  truly,  and  I  will  remit,  and  am 

' 'George  R.  Moore.'' 
In  pursuance  of  the  application  the  policy  was  sent 
from  Rockford,  Illinois,  to  George  R.  Moore,  at  Oxford 
Junction,  Iowa,  with  a  letter  requesting  him  to  remit 
the  amount  of  the  premium  due,  and  the  policy  was  by 
Moore  delivered  to  the  plaintiff  company.  To  sustain 
the  allegation  of  the  answer,  that  the  premium  had 
never  been  paid,  the  defendant  offered  the  deposition 
of  one  Charles  E.  Sheldon,  who  was  secretary  of  the 
company,  in  which  appears  the  following  question: 
''State  whether  or  not  the  premium  mentioned  in  said 
policy  has  been  paid.*'  There  was  an  objection  to  the 
question  "as  being  incompetent  and  immaterial,  for 
the  defendant  is  estopped  from  denying  the  receipt  of 
the  premium  as  stated  in  the  policy.''  The  court  sus- 
tained  the  objection,  and  the  ruling  is  made  a  ground 
of  complaint  to  us. 

As  we  view  the  record  and  the  arguments  we  are 
brought  fairly  to  consider  the  question  whether  the 
defendant  company,  by  issuing  the  policy  as  it  did, 
with  an  acknowledgment  of  a  receipt  of  the  premium, 
and  a  statement  therein  that  the  "loss,  if  any,  is  pay- 
able" to  the  plaintiff  company,  estops  the  defendant, 
as  against  the  plaintiff,  from  proving  non-payment  of 
the  premium.  It  will  be  seen  that  the  policy  was  not 
delivered  to  Moore  upon  a  credit,  but  that  the  parties 
to  the  contract  of  insurance  intended  it  as  a  cash  trans- 
action. Moore  agreed  to  remit  the  premium  on  receipt 
of  the  policy,  and  the  policy  was  sent  to  him  with  a 
direction  to  remit.    Until  the  premium  was  paid  there 
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was  not  a  complete  transaction  between  the  defendant 
company  and  Moore;  and  it  is  not  questioned  but  that, 
as  to  Moore,  the  policy  would  be  void  if  the  premium 
was  not  paid.  It  is  then  a  question  how  the  relation  of 
the  plaintiff  company  to  the  transaction  changes  the 
rule  as  to  the  defendant  company's  liability. 

•  The  defendant  company  sent  to  Moore  the  policy 
with  the  words  therein,  ''loss,  if  any,  is  payable  to 
Union  Building  Association  of  Clinton,  Iowa,  as  its 
interest  may  appear.^'  Mr.  Flanders,  in  his  work  on 
fire  insurance  (page  441),  says:  ''Where  the  policy 
provides  that  the  loss,  if  any,  is  payable  to  another,  to 
a  mortgagee,  for  example,  instead  of  the  assured,  it  is 
merely  a  designation  of  the  person  to  whom  it  is  to  be 
paid,  and  is  not  an  assignment  of  the  policy.  Hence^' 
it  is  the  damage  sustained  by  the  party  insured,  and 
not  by  the  party  appointed  to  receive  payment,  that  is 
recoverable  from  the  insurers.  The  insurance  being 
upon  the  interest  of  the  insured,  if  he  parts  with  that 
interest  before  the  fire,  no  loss  is  sustained  by  him,  and, 
of  course,  none  is  recoverable  by  his  assignee  or 
appointee.  In  other  words  a  policy  made  "payable 
to  A,  in  case  of  loss,''  is  an  agreement  on  the  part  of 
the  insurers  that  "A"  shall  recover  whatever  the 
person  originally  insured  may  be  entitled  to  receive  in 
case  of  loss ;  that  is,  it  is  a  contingent  order  or  assign- 
ment of  what  may  become  due  under  the  contract, 
and  not  an  absolute  transfer,  by  virtue  of  which  the 
assignee  acquires  the  fuU  rights  of  an  assignee  of  a 
chose  in  action.''  The  rule  thus  stated  has  the  support 
of  many  well-considered  cases.  In  Continental  Ins.  Co. 
V.  Hulman,  92  111.  154,  where  this  principle  in  question 
was  involved,  the  language  above  is  quoted,  and  the 
court  says:  "Making  the  loss,  if  any,  payable  to 
Hulman  &  Cox,  mortgagees,  was  not  an  insurance  of 
their  mortgage  interest  in  the  property. ' '  The  supreme 
court  of  Massachusetts  has  repeatedly  held  to  such  a 
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rule.  In  Franklin  Sav.  Inst,  v.  Central  M.  F.  Ins.  Co.j 
119  Mass.  240,  the  plaintiflE  was  a  mortgagee ;  and  the 
policy  provided  that  it  was  to  be  payable,  in  case  of 
loss  or  damage,  to  the  mortgagees  ^'  as  their  mortgage 
claim  may  appear.'*  The  policy  was  declared  void 
because,  in  violation  of  its  terms,  the  property  after- 
wards became  unoccupied.  The  court  says:  ^^It  has 
been  repeatedly  held  by  this  court  that  such  an  indorse- 
ment does  not  operate  as  an  assignment  of  the  poUcy, 
nor  as  a  contract  to  insure  th^  interest  of  the  mort- 
gagees, but  that  they  can  claim  only  what  the  party 
originally  insured  is  entitled  to  recover  under  his 
contract. '*  The  case  cites  Fogg  v.  Middlesex  M.  F. 
Ins.  Co. J  10  Cush.  337;  Hale  v.  Mechanics^  Ins.  Co., 
6  Gray,  169,  and  Loring  v.  Manufacturers^  Ins.  Co.,  8 
Gray,  28.  Bergson  v.  Builders^  Ins.  Co.,  38  Cal.  541, 
involves  the  essential  facts  and  the  principles  that 
should  govern  in  this  case.  The  non-liability  of  the 
company  was  held  because  of  a  failure  to  pay  the 
premium.  The  policy  had  been  assigned,  and  con- 
tained a  receipt  for  the  premium.  After  the  assign- 
ment the  company  gave  notice  to  the  assured  that,  if 
the  premium  was  not  paid  by  a  certain  day,  the  policy 
would  be  canceled,  which  was  done.  The  case,  in  har- 
mony with  other  cases,  marks  a  distinction  between 
those  involving  an  assignment  of  the  property  insured 
and  an  assignment  of  the  policy.  In  case  of  a  mere 
assignment  of  the  policy  the  case  says:  ^' The  assignee 
cannot  claim  any  benefit  from  the  fact  that  he  is  a  bona 
fide  holder  without  notice.?*  The  notice  referred  to 
must  l\ave  been  that  of  the  non-payment  of  the 
premium  for  which  the  policy  contained  a  receipt. 
Such  are  the  facts  upon  which  the  estoppel  is  claimed 
in  this  case.  In  Grosvenor  v.  Atlantic  Fire  Ins.  Co., 
17  N.  Y.  391,  the  policy  had  issued  to  one  McCarty 
with  the  clause:  ^^Loss,  if  any,  payable  to  Seth 
Grosvenor,    mortgagee.'*      Afterwards    McCarty,    in 
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violation  of  the  terms  o^  the  policy,  transferred  the 
property  so  as  to  defeat  the  policy  as  to  him.  As  to 
Grosvenor  the  court  says:  **The  mortgagor  must 
sustain  a  loss  for  what  the  insurers  are  liable  before  the 
party  appointed  to  receive  the  money  would  have  a 
right  to  claim  it.  It  is  the  damage  sustained  by  the 
party  insured,  and  not  by  the  'party  appointed  to 
receive  the  payment,  that  is  recoverable  from  the 
insurers. '^  In  Carpenter  v.  Providence  W.  Ins.  Co.y  16 
Pet.  495,  speaking  of  the  assignment  of  a  policy  the 
court  says:  '*The  rights  of  the  assignee  under  the 
policy  cannot  be  more  extensive  than  the  rights  of 
the  assignor.'^  Many  other  authorities  are  of  like 
import.  The  appellee  cites  some  cases  as  holding  a 
contrary  doctrine,  but  we  think,  when  carefully  exam- 
ined, they  do  not.  We  notice  two  on  which  we  think 
most  reliance  is  placed.  In  Basch  v.  Huniboldt  M.  F.  S 
M.  Ins.  Co.f  35  N.  J.  Law,  429,  the  policy  was  sent  to- 
the  agent  of  the  company  containing  a  clause  that  'Hhe 
policy  is  to  have  no  effect  until  the  premium  shall  have 
been  paid."  The  agent  delivered  the  policy  to  the 
assured  with  the  understanding  that  the  premium,  with 
other  premiums,  should  be  paid.  The  case  holds  that 
evidence  to  show  that  the  premium  was  not  paid  was 
incompetent,  and  contradicting  the  receipt  in  the 
policy,  and  the  court,  by  Beasley,  C.  J.,  says:  ^^I 
think  when  the  assured  received  this  policy  he  had  a 
right  to  presume  either  that  the  agent  had  settled  the 
premiums  with  the  company,  or  that  they  by  their 
receipt  intended  to  relinquish  the  clause  requiring^ 
payment."  The  record  in  that  case  does  not  show 
that  the  company,  in  sending  the  policy  to  the  agent, 
required  a  payment,  and  from  the  record  that  court 
regarded  the  facts  sufficient  to  justify  the  assured  in 
assuming  that  the  payment  had  been  made  by  the 
agent  of  the  company  or  waived.  In  this  case  Moore 
in  receiving  the  policy  acted  directly  with  the  company,. 
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and  he  knew  that  its  delivery  was  conditional  upon  his 
promise  to  remit  the  premium.  The  policy  was 
retained,  if  the  premium  was  not  paid,  in  plain  viola- 
tion of  the  undei*standing  of  the  parties,  and  there  is 
no  ground  whatever  for  assuming  either  a  payment  or  a 
waiver,  as  held  in  the  New  Jersey  case.  In  'Rome  Ins. 
Co.  V.  (^ilman,  112  Ind.  7;  13  N.  E.  Rep.  118,  the  com- 
pany sought  to  escape  liability  because  of  non-payment 
of  the  premium,  when  the  facts  were  that  the  assured 
gave  to  the  agent  of  the  company  a  credit  for  which 
the  agent  agreed  to  pay  the  premiums,  and  "trans- 
mitted the  amount  of  the  premium  to  the  company 
in  due  course. '^  The  case  holds  that,  "for  all  that 
appfears,  the  assured  was  fully  justified  in  presuming 
that  the  agent  was  authorized  to  make  the  arrange- 
ment disclosed.^'  While  the  state  of  the  law  on  this 
subject  is  somewhat  confused  by  a  statement  in  some 
cases  of  abstract  rules,  we  have  found  no  case  in  which 
the  party  designated  in  a  policy  to  which  the  loss,  if 
any,  is  made  p^able,  whether  he  be  designated  an 
assignee  or  an  appointee  to  receive  the  money  (both  of 
such  terms  being  employed  in  the  case),  is  entitled  to 
recover  where,  under  the  facts,  the  assured  could  not. 
The  language  under  which  the  payment  can  be  claimed 
and  the  authorities  lead  to  the  conclusion  that  the 
Vighte  of  such  a  party  depend  on  the  •liability  of  the 
•company  to  the  assured.  Such  a  liability  being  estab- 
lished the  payment  is  to  be  made  to  the  party  desig- 
nated to  receive  it.  If  this  premium  has  not  been  paid 
the  case  as  to  Moore  is  this :  The  company,  relying  on 
his  promise  to  pay  the  premium  on  receipt  of  the 
policy,  sent  it  to  him.  No  credit  was  intended,  nor 
had  the  company  reason  to  suppose  he  would  wrong- 
fully deliver  it  to  others.  Properly  speaking  it  was  not 
a  delivery  to  Moore,  because  not  intended  as  such 
-without  the  payment.  The  case  is  not  different  in 
principle  from  what  it  would  be  if  Moore  had  been 
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present  at  the  oflBce  of  the  company,  and  the  policy 
had  been  handed  to  him  with  the  intent  that  the 
premium  would  then  be  paid,  and  he  wrongfully 
detained  it  without  payment.  We  believe  no  case  has 
or  will  hold  that  with  such  facts  the  company  would  be 
estopped  to  deny  and  prove  non-payment  of  the  prem- 
ium. If  not  estopped  as  to  Moore  it  would  not  be  as 
to  the  person  entitled  to  receive  the  loss,  if  any,  in  his 
stead.  If  not  estopped  it  must  follow  that  the  testi- 
mony was  admissible  to  show  the  fact  of  non-payment, 
and  that  the  court  erred  in  excluding  it. 

Believing  that  this  discussion  of  the  case  will  be  a 
sufficient  guide  on  another  trial  other  questions  need 
not  be  considered.     The  judgment  is  beveksed. 
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Mary  Etter,  Appellee,  v.  James  O'Neil  et  al.,     *83  ^ 

Appellants. 

1.  Practice:  bill  op  exceptions:  time  of  fiunq.  Where  motions 
for  a  new  trial  and  in  arrest  of  judgment  were  properly  filed  in  a 
cause,  but,  by  reason  of  the  expiration  of  the  term  before  the  same 
oould  be  heard,  they  were  not  heard  and  determined  until  the  next 
succeeding  term  of  court,  when,  being  overruled,  the  moving  party 
was  given  sixty  days  thereafter  within  which  to  file  a  bill  of  excep- 
tions, and  the  bill  was  filed  within  the  time  allowed,  held,  that  the  bill 
was  not  invalid  because  no  extension  of  time  was  granted  by  the 
court  at  the  trial  term  for  filing  the  same. 

:2,     :   appointment  op  shorthand  reporter:    judge's  certipi- 

• 

gate  to  evidence.  Where  the  shorthand  reporter  who  took  down  the 
evidence  in  a  cause  was  not  regularly  appointed  by  the  court,  but  was 
recognized  by  the  judge  thereof  by  the  latter* s  certificate  to  the  evi- 
dence, h^ld,  that  such  certificate  could  not  be  invalidated  by  a  subse- 
quent certificate  of  the  judge  to  the  effect  that  no  formal  appointment 
of  the  reporter  had  been  made. 

-2,  Conversion:  landlord's  attachment:  use  op  property  pending 
attachment  proceedings.  Where,  under  a  landlord's  attachment,  a 
sheriff  levied  upon  the  furniture  and  effects  of  the  lessees  of  a  hotel 
building,  and,  instead  of  removing  said  property,  took  a  receipt  there- 
for of  one  D.,  who,  as  agent  for  the  owner  of  the  hotel,  kept  the  same 
open,  and  used  the  attached  property  for  about  sixty  days,  when  it 
was  sold  under  the  attachment,  held,  that  in  the  absence  of  evidence 
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of  any  damage  to  the  furniture  hy  reason  of  its  use  pending  th& 
attachment  proceedings,  and  it  appearing  that  its  removal  f^m  tho 
hotel  would  have  been  attended  with  great  expense,  and  with  damage 
to  the  property,  a  judgment  against  the  sheriff  and  the  agent,  D.,  for 
the  conversion  of  the  attached  property  was  erroneous. 

Appeal  from    Council   Bluffs    Superior    Court. —  Hon* 

J.  E.  F.  McGrEE,  Judge. 

Saturday,  October  24,  1891. 

Action  at  law  to  recover  damages  for  an  alleged 
unlawful  seizure  and  conversion  of  certain  per- 
sonal property.  There  was  a  trial  by  jury,  and  a  ver- 
dict and  judgment  for  the  plaintiff.  The  defendants 
appeal. — Beversed. 

Sims  &  Saunders  and  Walter  L  Smithy  for  appe]- 
lants. 

Ambrose  d  Duffle^  E.  E.  Aylesworth  and  Mynstery. 
Lindt  <&  Seah'ook,  for  appellee. 

EoTHRooK,  J. — I.  The  appellee  presented  a 
motion  to  strike  from  the  record  the  bill  of  exceptions 

made  and  filed  in  the  case.     It  appears 

1.  Practzcb:  bill     n  .1  iiii.ii  j.   •    j 

of  exceptions:  from  the  rccord  that  the  case  was  tried 

at  the  March  term,  1890,  of  the  superior 
court,  which  term  was  finally  adjourned  on  the  second 
day  of  May,  1890.  A  motion  for  ai  new  trial  and  in 
arrest  of  judgmeut  was  filed  during  the  term.  These 
motions  were  not  disposed  of  at  that  term.  The  argu- 
ments on  the  motions  in  arrest  of  judgment  and  for  a 
new  trial  were  made,  and  the  motions  submitted  on  the 
twelfth  day  of  May,  1890,  which  was  during  the  May 
term  of  said  court ;  and  the  motions  were  taken  under 
advisement,  and,  by  agreement  of  the  parties,  either 
party  was  to  have  sixty  days  from  the  date  of  ruling  on 
said  motion  within  which  to  settle  and  file  bill  of  excep- 
tions.   The  motions  were  overruled  on  the  sixth  day  of 
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June,  1890,  and  a  judgment  was  entered  on  the  same 
day,  and  the  defendants  were  allowed  sixty  days  from 
June  6  to  settle  and  file  a  bill  of  exceptions.  The  bill 
was  filed  within  that  time.  It  is  claimed  that  the  bill 
of  exceptions  is  improperly  in  the  record,  because  no 
order  was  entered  of  record  at  .the  March  term  extend- 
ing the  time  for  filing  a  bill  of  exceptions  beyond  the 
term.  The  objection  is  absolutely  without  merit.  The 
hearing  of  the  motions  in  arrest  and  for  a  new  trial 
were  continued  by  operation  of  law  from  the  March 
to  the  May  term.  They  were  heard  at  the  May  term, 
and  overruled,  and  the  agreement  made  that  sixty  days 
should  be  allowed  for  filing  a  bill  of  exceptions.  It  was 
not  known  that  the  defendants  would  desire  a  biU  of 
exceptions  until  the  motions  in  arrest  and  for  a  new 
trial  were  overruled. 

Another  objection  to  the  bill  of  exceptions  is  that 
the  shorthand  reporter  who  took  down  the  evidence 
was  not  regularly  appointed  as  such  reporter  by  the 
judge.  The  certificates  made  by  the  judge  recognized 
the  reporter  as  the  official  reporter  of  the  court.  But, 
in  a  certificate  taken  from  him  by  the  appeUee  in  aid  of 
the  motion  to  strike  the  bill  of  exceptions,  it  appears 
that  no  formal  appointment  of  the  reporter  was  made 
by  the  judge.  We  cannot  recognize  this  last  certifi- 
cate. The  appellee  ought  not  to  be  allowed  to  use  this 
certificate  to  aid  in  the  defeat  of  an  appeal  to  this  court. 
Besides,  the  reporter  was  de  facto  an  officer  of  the 
court,  and  that  was  sufficient.  The  motion  is  over- 
ruled. 

H.  It  appears  from  the  record  that  the  defendant 
Stout  is  the  owner  of  a  hotel  at  Council  BluflEs,  known 

J :  appoint.    ^^  the  ^'Ogdcn.''     He  is  not  a  resident  of 

hMdwportSJ*:  that  place,  and  his  hotel  was  leased  and 
SttfloVyi'^"*"  operated  by  tenants.  The  defendant 
deuce.  Dooley  was  his  resident  agent,  who  looked 
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r  after  his  interests  in  his  absence.     The  lease  was  orig- 

f^  inally  made  to  Davenport  &  Hunt  for  a  term  of  five 

j  years  from  March,  1888.     A  transfer  was  made  of  said 

[  lease  to  Winters  &  Milligan,  and  in  May,  1889,  the  last- 

named  parties  transferred  the  lease  to  Etter  &  Pierce. 
The  defendant  Stout  concurred  in  these  transfers.  The 
tenants  owned  the  hotel  furniture,  and  in  the  respect- 
ive transfer  the  incoming  tenants  purchased  the  said 
furniture.  Etter  &  Pierce  kept  the  hotel  open  for 
guests  until  October  22,  1889.  There  was  at  that  time 
about  fourteen  hundred  dollars  of  rent  in  arrears,  and 
the  defendant  Dooley,  acting  for  the  defendant  Stout, 
<5ommenced  an  action  for  the  rent,  and  procured  a 
landlord's  attachment  to  issue.  The  defendant  O'Neil 
was  sheriff,  and  when  the  attachment  came  into  his 
hands  he  went  to  the  hotel,  and  attached  the  furniture 
by  making  a  levy  thereon.  This  furniture  consisted 
of  carpets  on  the  rooms  in  the  house,  and  beds,  bed- 
steads, dining-room  and  kitchen  furniture,  and  other 
furnishings  usually  found  in  an  hotel.  When  the  sher- 
iff went  to  the  hotel  to  make  the  levy.  Pierce,  one  of 
the  members  of  the  firm  of  Etter  &  Pierce,  had  aban- 
doned the  hotel,  and  made  some  sort  of  transfer  to  his 
copartner  Etter,  who  was  in  possession  when  the  sher- 
iff served  the  writ,  or  soon  thereafter.  The  said  Etter 
took  the  books  from  the  office,  and  what  money  there 
was  in  the  office  drawer,  an<f  left  the  house.  It  appears 
that  the  house  had  been  kept  at  a  loss.  The  levy  on 
the  furniture  was  made  at  about  two  o'clock  in  the 
afternoon,  and  before  Etter  left  he  advised  the  guests 
that  the  house  was  in  the  hands  of  the  sheriff,  and  he 
made  no  preparations  for  furnishing  the  next  meal. 
He  went  over  the  Missouri  river  to  Omaha,  and  pro- 
cured the  services  of  an  attorney,  and  returned  to  the 
hotel  in  the  evening.  A  demand  was  made  on  the 
sheriff  to  remove  the  attached  property  from  the  hotel. 
An  interview  was  had  by  Etter  and  his  lawyer  with 
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Dooley  at  th'e  hotel,  in  which  a  similar  demand  was 
made,  and  Etter  or  his  attorney  laid  a  key  on  the  table, 
with  the  declaration  that  Etter  surrendered  the  possession 
of  the  house  to  the  owner.  There  is  no  evidence  that 
Dooley  assented  to  this  alleged  surrender  of  the  lease 
and  possession.  The  sheriJBE  made  efforts  to  procure  a 
place  to  store  the  furniture,  but  was  unsuccessful,  and 
he  took  a  receipt  for  the  same  from  Dooley,  in  which  it 
was  recited  that  Dooley  was  to  hold  the  said  property 
for  the  sheriff,  and  return  it  to  him  when  demanded, 
or  when  required  in  the  said  attachment  suit.  Dooley 
kept  the  house  open  for  guests,  and  the  furniture  was 
used  in  the  hotel  in  the  ordinary  way,  until  the  twenty- 
fifth  day  of  January,  1890,  when  it  was  duly  and  legally 
sold  by  the  sheriff  at  public  sale  under  said  writ  of 
attachment.  It  also  appears  that  a  removal  of  the 
furniture  from  the  house,  and  the  storage  of  it  in  a 
warehouse  or  other  storeroom,  would  have  greatly 
damaged  it  and  diminished  its  value,  and  that  it  would 
have  been  attended  with  great  expense  and  loss.  No 
charge  was  made  by  Dooley  for  the  storage  of  said 
property  in  the  hotel.  After  the  levy  was  made,  Etter 
assigned  his  interest  in  the  matter  to  Mary  Etter,  the 
plaintiff,  who  is  his  wife. 

III.     We  have  given  a  general  statement  of  facts, 
which  are  really  not  in  dispute.      This  action   was 

brought  in  about  one  month  after  the  levy 
**  SidiSrd's^at-   was  made,  and  it  is  claimed  by  the  plain- 

tachment: use     »'^    i-i      i     ji  •  ^     j-l  j  t 

of  property      tiff  that  the  scizure  of  the  goods  under 
tackmentpro-  the  wrft  was  WTougful,  and  without  any 

authority  therefor,  and  that  the  defend- 
ants then  and  there  wrongf ijly  converted  said  prop- 
erty to  their  own  use.  The  issue  thus  presented  was 
whether  the  seizure  of  the  property  and  the  failure 
to  remove  it  from  the  hotel  was  a  wrongful  conversion. 
There  is  no  claim  made  anywhere  in  the  record  that 
the  levy  of  the  attachment  was  wrongful,  except  the 
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averment  in  the  petition ;  and  there  is  no  evidence  that 
any  of  the  defendants  at  any  time  intended  to  do  more 
than  execute  the  writ  of  attachment.  The  fact  is  that 
the  sheriff's  sale  of  the  property  was  so  far  as  it  appears 
in  all  respects  lawful  and  regular.  There  is  no  evi- 
dence that  any  damage  resulted  to  the  property  by 
allowing  it  to  remain  in  the  hotel  for  the  period  of 
about  sixty  days  between  the  levy  and  the  sale,  and 
the  defendants  offered  evidence  as  to  the  investigation 
made  by  the  sheriff  as  to  the  probable  expense  that 
would  necessarily  have  been  incurred  if  he  had  been 
obliged  to  tear  up  the  carpets,  take  down  the  bed- 
steads, and  pack  up  the  beds,  bedding  and  other 
property,  and  find  a  warehouse,  and  store  the  goods 
therein  pending  the  litigation.  For  some  reason  the 
court  held  that  evidence  of  this  kind  was  incompetent. 
How  this  ruling  could  have  been  made  in  the  face  of 
the  fact,  standing  out  all  through  the  record,  that  the 
levy  of  the  attachment  was  rightful,  is  more  than  we 
can  understand.  It  was  surely  competent  for  the  offi- 
cer to  show  his  good  faith  and  want  of  intention  to 
convert  the  goods  to  his  own  use. 

The  case  then  involves  the  single  question,  did 
the  use  of  the  goods  in  the  hotel,  as  they  were  used, 
amount  to  a  conversion  by  -the  defendants  t  As  we 
have  said,  there  is  no  evidence  of  any  damage  to  the 
furniture.  The  property  was  rightfully  seized  by  the 
officer,  and  the  ordinary  use  of  it  does  not  appear  to 
have  been  •  any  damage  to  the  plaintiff.  For  aught 
that  appears,  it  was  better  preserved,  and  a  saving  of 
expense,  to  leave  it  in  the  hotel  rather  than  to  remove 
it  and  put  it  in  a  storehouse.  If  sO;  the  plaintiff  suf- 
fered no  damage.  We  think  that  no  authority  can  be 
found  holding  that,  under  these  facts,  the  officer  should 
pay  to  the  attachment  defendant  the  value  of  the  goods, 
and  we  are  not  inclined  to  adopt  and  promulgate  any 
such,  doctrine. 
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We  must  decline  to  follow  counsel,  and  discuss  the 
points  of  their  argument,  and  the  specific  objections 
made  to  the  rulings  of  the  court.  We  think  that 
there  should  have  been  but  one  instruction  given  by 
the  court  to  the  jury,  and  that  should  have  directed 'a 
verdict  for  the  defendants.     Reversed. 


The  State  of  Iowa  et  al.j  Appellants,  v.  D.  A.  Farrell      83  m 

et  al.j  Appellees.  J  J^\ 


1.  Criminal  Law:  deposits  in  lieu  op  bail:  payment  to  sheriff: 
LIMITATION  OF  ACTIONS.  An  agreement  by  a  sheriff  to  accept  a  sum 
of  money  in  lieu  of  bail  from  a  prisoner  in  his  custody,  and  deposit 
the  same  with  the  clerk  of  the  district  court,  is  invalid,  and  no  right 
of  action  can  accrue  thereon  to  either  the  state  or  county  for  the 
recovery  of  said  money. 

2.     : :  : .    An  action  on  behalf  of  the  state  or 

county  to  recover  such  sum  of  the  sheriff  for  the  benefit  of  the  school 
fund  will  be  barred  in  three  years  if  the  money  was  received  by  the 
defendant  in  the  capacity  of  sheriff,  or  if  paid  to  him  as  a  private 
person,  under  agreement  to  hold  it  for  the  benefit  of  the  state  and 
county,  it  would  be  barred  in  five  years. 

Appeal  from  Mills  District  Court, — Hon.   H.   E. 

Deemeb,  Judge. 

Saturday,  October  24,  1891. 

Action  to  recover  a  sum  of  money  alleged  to  have 
been  paid  to  secure  the  appearance  of  a  person  held  to 
bail  on  a  criminal  charge  to  await  the  action  of  the 
grand  jury.  Demurrers  to  the  petition  were  sustained, 
and  judgments  for  costs  were  rendered  in  favor  of 
defendants.     The  plaintiffs  appeal. — Affirmed. 
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E,  B.  Woodruff  J  County  Attorney,  for  appellants. 

P.  P.  Kelley,  for  appellees. 

EoBiNSON,  J. — The  defendant  Farrell  was  elected 

sheriflE  of  Mills  county  for  the  term  which  commenced 

1.  Criminal  law    ^^  January,  1884,  and  duly  qualified  for 

Slu^of  bi^i:      aiid  entered  upon  the  discharge  of  the 

Sh«iff?^iimiu-  duties    of    the  office.     His  codefendants 

tlon  of  actions.  ..  <■  .         n%    ■    i    i  i        mi 

were  sureties  on  his  official  bond.  The 
petition  shows  that  in  the  month  of  February,  1884, 
Farrell  had  in  his  custody  as  sheriff  one  Charles  Mull, 
who  had  been  ordered  by  a  magistrate  to  be  held  on  a 
criminal  charge  to  await  the  action  of  the  grand  jury  of 
Mills  county  at  the  term  of  court  which  commenced  in 
March,  1884.  Mull  had  been  admitted  to  bail  in  the 
sum  of  two  hundred  and  fifty  dollars.  No  bond  was 
given,  but  money  to  the  amount  named  was  paid  to 
Farrell  by  one  Dailey,  to  be  held  in  lieu  of  a  bond,  and 
Mull  was  released.  He  was  indicted  by  the  grand  jury 
of  Mills  county  at  the  March,  1884,  term  of  the  district 
court,  but  failed  to  appear  at  that  term,  and  has  never 
appeared  since.  At  the  term  at  which  he  was  indicted 
the  district  court  declared  his  bond  forfeited.  No  bond 
had  been  given.  The  money  was  paid  to  Farrell  for 
the  purpose  of  having  him  deposit  it  with  the  clerk  of 
the  district  court,  but  he  failed  to  make  the  deposit, 
and  has  never  paid  the  money  to  the  clerk  or  to  the 
county  of  Mills.  This  action  is  brought  for  the  benefit 
of  the  school  fund,  in  the  name  of  the  state  and  of  the 
county,  to  recover  the  money  paid  to  Farrell.  The 
petition  in  different  counts  charges  Farrell  with  liability 
as  an  officer,  and  also  in  an  unofficial  capacity.  The 
first  count  alleges  that  the  money  was  received  by 
Farrell,  as  sheriff,  as  security  for  the  appearance  of 
Mull  at  the  term  of  court  to  which  he  was  held  to 
appear,  and  demands  judgment  therefor  against  him  - 
and  his  bondsmen.     The  second  count  alleges  that  . 
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Farrell  received  the  money  for  the  purpose  of  deposit- 
ing it  with  the  clerk ;  that  he  received  it  in  trust  for 
the  plaintiffs,  to  be  deposited  as  aforesaid ;  that  when 
he  received  it  he  was  an  officer  of  the  court ;  that  it 
was  his  duty  to  pay  the  money  into  the  treasury  of  Mills 
county  for  the  benefit  of  the  school  fund,  and  that  he 
has  repeatedly  promised  to  make  such  payment.  An 
order  is  asked  requiring  him  to  deposit  the  money,  with 
interest,  in  the  hands  of  the  clerk.  Also  to  pay  it  to  the 
treasurer  of  Mills  county.  Judgment  for  the  amount 
is  also  demanded.  The  third  count  alleges  that  in 
February,  1884,  Dailey  deposited  with  Farrell  the 
money  in  question,  and  that  the  latter  then  promised  to 
pay  it  to  the  plaintiffs  for  the  use  of  the  school  fund ; 
that  the  money  is  not  paid,  and  is  now  held  by  Farrell, 
for  the  use  of  the  plaintiffs.  The  fourth  count 
charges  that  Dailey  deposited  the  money  in  question 
with  Farrell,  who  agreed  to  deposit  it  with  the  clerk  for 
the  use  and  benefit  of  the  plaintiffs ;  that  the  money 
was  set  apart  and  appropriated  by  Dailey  for  the  use 
and  benefit  of  the  plaintiffs  for  the  use  of  the  school 
fund ;  that  it  was  deposited  with  Farrell  for  the  use  of 
the  plaintiffs,  whether  it  was  deposited  with  the  clerk 
or  not ;  and  that  it  now  belongs  to  plaintiffs.  The  fifth 
count  contains  a  repetition  of  much  that  is  stated  in  the 
other  counts,  and,  in  addition,  alleges  that  by  virtue  of 
the  agreement  between  Farrell  and  Dailey  the  former 
was  not  to  hold  the  money  for  the  latter,  nor  was  he  to 
hold  the  same  for  his  own  use,  but  that  it  was  set  apart 
and  appropriated  for  the  use  and  benefit  of  the  plain- 
tiffs. The  grounds  of  the  demurrer  are  numerous,  and 
need  not  be  specially  mentioned.  It  is  enough  to  say 
that  the  demurrers  sufficiently  present  the  questions 
upon  which  the  case  must  be  decided. 

Section  4589  of  the  Code  provides  that  ^*the 
defendant,  at  any  time  after  an  order  admitting  him  to 
bail,  instead  of  giving  bail,  may  deposit  with  the  clerk 
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of  the  attached  property  pending  the  attachment  pYoceeding,  even 
though  such  depreciation  be  due  to  the  negligence  of  the  sheriff  in  not 
properly  caring  for  the  property  while  in  his  hands.  [Giten,  J., 
diesenivng.'] 

Appeal  from  Van  Btiren  District  Court. — Hon.  H,  C. 

Traverse,  Judge. 

Saturday,  October  24,  1891. 

Action  aided  by  attachment  to  recover  a  balance 
alleged  to  be  due  on  account  for  merchandise  sold. 
The  defendants  denied  indebtedness,  and  pleaded  a 
counterclaim  for  the  alleged  wrongful  suing  out  of  the 
attachment.  There  was  a  trial  by  jury,  and  a  verdict 
and  judgment  in  favor  of  the  defendants.  The  plain- 
tiffs appeal. — Reversed. 

C.  L.  Poor  and  Sloatiy  Work  &  Brawn,  for 
appellants. 

Robert  H.  Starr  and  McCord  &  Johnston,  for 
appellees. 

Robinson,  J. — I.  The  petition  alleges  that  the^ 
defendants  are  indebted  to  the  plaintiffs  in  the  sum  of 

two  hundred  and  ninety-three  dollars  and 
account  eighty-eight   cents,  upon  an  account  for 

stated:  eva-  it  j       r 

evidencr-^in-    DQ^rchandise  sold  and  delivered  by  the 
toTu^'!''*        plaintiffs  to  the  defendants  between  the 

first  day  of  January,  1885,  and  the  fifth 
day  of  August,  1888.  A  statement  of  account  is 
attached  to  and  made  a  part  of  the  petition,  which 
shows  a  balance  due  the  plaintiffs  on  the  eleventh  day 
of  June,  1888,  of  sixty-three  dollars  and  forty-three 
cents,  and  numerous  articles  of  merchandise  sold  on 
that  and  other  later  dates,  to  the  fourth  day  of  the 
next  August.  The  balance  and  prices  of  merchandise 
sold  amounted    to  the   sum  for  which  judgment  is 
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demanded.  The  answer  admits  the  purchase  from  the 
plaintiffs  of  bills  of  merchandise,  but  states  that  the 
defendants  are  now  unable  to  state  or  set  out  an 
itemized  account.  There  is  no  other  denial  of  the  sale 
of  merchandise  alleged  in  the  petition.  The  answer 
also  states  that  since  the  first  day  o?  Januaiy,  1885,  the 
defendants  have  paid  to  the  plaintiffs  on  the  account 
in  suit,  at  different  times,  large  sums  of  money,  the 
amounts  and  dates  of  payment  of  which  the  defendants 
are  unable  to  state.  The  answer  further  states  that  the 
defendants  had  given  to  the  plaintiffs,  to  be  held  as 
collateral  security,  notes  for  six  hundred  dollars,  with 
a  chattel  mortgage  to  secure  them  on  a  certain  stock  of 
general  merchandise ;  that  the  mortgage  had  been 
foreclosed,  and  the  indebtedness  of  the  defendants  to 
the  plaintiffs  fully  paid  from  the  proceeds;  and  all 
indebtedness  from  the  former  to  the  latter  is  fully 
denied.  The  answer,  by  way  of  counterclaim,  alleges 
that  the  attachment  was  sued  out  wrongfully  and 
maliciously,  and  judgment  is  demanded  on  the  attach- 
ment bond  for  the  sum  of  six  hundred  dollars.  On 
the  trial  all  claim  for  maliciously  suing  out  the  attach- 
ment was  waived.  The  plaintiffs  in  their  reply  admit 
the  making  of  the  notes,  but  claim  that  credit  for  their 
amount  was  given  the  defendants  on  the  day  they  were 
made,  to-wit,  on  the  eighteenth  day  of  November, 
1885.  The  writ  of  attachment  was  issued  on  the 
second  day  of  November,  1888 ;  and  on  the  same  day  was 
levied  upon  the  stock  of  merchandise  of  the  defendants, 
a  part  of  which  was  included  in  the  chattel  mortgage. 
The  sheriff  also  had  in  his  hands  the  mortgage,  which 
he  proceeded  to  foreclose,  selling  enough  of  the  mer- 
chandise thereunder  to  pay  the  notes  secured  by  the 
mortgage,  w;hich  then  amounted  to  seven  hundred  and 
forty-four  dollars.  The  remainder  of  the  attached 
goods  was  held  until  about  the  month  of  July,  1889, 
when  it  Was  sold  for  two  hundred  and  twenty-five 
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dollars.  The  defendants  claim  that  the  attached  goods 
left  a^ter  the  mortgage  sale  were  worth  about  nine 
hundred  dollars,  and  that  they  have  been  damaged  in 
a  sum  equal  to  the  difference  between  their  value  as 
stated  and  the  amount  for  which  they  were  sold  by 
reason  of  the  attachment. 

0 

When  the^  cause  came  on  for  trial,  each  party 
demanded  the  right  to  open  and  close  the  case.  The 
court  was  unable  to  determine,  from  an  inspection  of 
the  pleadings,  upon  whom  was^the  burden  of  proof, 
and,  therefore,  asked  the  defendants  if  they  claimed  to 
have  made  any  payment  prior  to  June  11,  1888,  for 
which  credit  was  not  given,  and  was  answered  in  the 
affirmative.  The  court  then  asked  the  defendants  if 
they  admitted  that  on  the  date  named  they  owed  the 
plaintiffs  a  bill  for  sixty-three  dollars  and  forty-three 
cents,  and  was  answered  in  the  negative.  Thereupon 
it  awarded  the  opening  and  closing  of  the  case  to  the 
plaintiffs. 

On  the  trial,  to  prove  their  claims,  the  plaintiffs 
Introduced  certain  statements  of  account.  No  objec- 
tions seem  to  have  been  made  to  the  form  of  the  proof, 
but  the  plaintiffs  were  interrogated  closely  in  regard  to 
its  correctness.  They  also  offered  evidence  to  the  effect 
that  on  a  former  trial  an  attorney  for  the  defendants 
had  admitted  that  the  debit  side  of  the  account  was 
unquestioned,  but  that  their  claims  were  for  credits  not 
given.  The  attorney,  who  it  was  said  made  the  admis- 
sion, denied  it  as  a  witness,  and  the  alleged  admission 
was  made  somewhat  prominent  as  an  issue.  But  the 
account  of  the  plaintiffs,  so  far  as  it  related  to  mer- 
chandise sold  and  delivered,  was  not  otherwise  dis- 
puted on  the  trial.  On  the  contrary,  the  defendant 
W.  M.  Tharp,  who  is  the  principal,  if  not  the  only  real 
defendant,  testified :  * '  K  I  had  thought  the  credit  was 
aU  right,  there  would  have  been  no  differences  in  our 
accounts.    I  thought  the  difference  was  aU  on  the  credit 
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account.  We  did  find  afterwards  that  we  had  been 
charged  with  goods  that  we  never  got, — a  load  of  salt. 
It  does  not  appear  in  this  account.  I  think  it  was 
taken  out,  and  we  have  nothing  to  do  with  it.^'  That 
being  the  condition  of  the  case,  the  court  charged  the 
jury  as  follows : 

'^3  1-2.  At  the  commencement  of  this  trial  each 
party  claimed  that  they  were  entitled  to  open  and  close 
the  case,  on  the  alleged  ground  that  the  burden  of  the 
proof  in  the  first  instance  rested  on  them.  The  court 
awarded  the  opening  and  closing  to  the  plaintiffs.  I 
shall  not  now  stop  to  inquire  whether  the  court's  action 
in  this  regard  was  right  or  wrong.  The  case  has  been 
tried  on  that  theory,  and  the  plaintiffs  have  had  the 
benefit  of  their  claim.  Hence,  you  are  instructed  that, 
under  the  circumstances,  the  burden  of  proof  is  on  the 
plaintiffs  to  establish,  by  the  weight  of  the  evidence, 
their  account;  that  is,  the  debit  side  of  their- account. 
The  plaintiffs  claim  that  on  a  former  trial  counsel  for 
the  defendant,  in  the  presence  of  the  defendant,  admit- 
ted the  correctness  of  the  plaintiffs'  account  as  set  out 
in  an  exhibit  that  has  been  introduced  in  evidence. 
This  is  denied  by  the  defendant.  The  jury  will  deter- 
mine where  the  truth  is  as  to  this  contention.  But  you 
should  consider  all  the  evidence  in  the  entire  case  in 
determining  whether  plaintiffs  have  established  their 
account  for  goods  and  merchandise  alleged  to  have 
been  sold  defendant.  On  the  present  trial,  has  defend- 
ant, while  on  the  witness  stand,  admitted  the  correct- 
ness of  the  debit  side  of  plaintiffs'  account,  or  has  he 
failed  to  deny  any  portion  thereof  I" 

We  think  this  portion  of  the  charge  should  not 
have  been  given.  Its  natural  and  probable  effect  was 
to  bewilder  and  mislead  the  jury  as  to  a  matter  about 
which  there  was,  in  fact,  no  dispute.  The  debit  side  of 
the  account,  as  stated  in  the  petition,  was  not  denied 
in  the  answer.     The  defendants  may  have  been  unable 
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to  state  the  amounts  of  the  bills  of  goods  they  had 
purchased,  or  to  set  out  an  itemized  account,  and  yet 
they  may  have  been  entirely  satisfied  that  the  state- 
ment of  account  made  by  the  plaintiffs  was  correct. 
That  began  with  an  alleged  balance  which,  so  far  as 
the  pleadings  show,  may  have  been  agreed  upon  by  the 
parties  on  some  settlement  as  correct ;  and  in  that  case 
it  would  have  been  immaterial  whether  the  defendants 
knew  at  the  time  their  answer  was  filed  what  items  of 
account  were  considered  in  reaching  that  balance.  As 
to  that,  the  answer  was  evasive,  and  not  in  effect  a 
denial  of  the  matter  pleaded,  nor  a  denial  of  knowledge 
or  information  of  such  matter  suflficient  to  form  a  belief, 
required  by  Code,  section  2655,  subdivision  2.  But,  had 
the  answer  contained  a  suflScient  denial,  there  was  only 
a  seeming  conflict  in  the  evidence  as  to  the  debit  side 
of  the  account.  Had  proof  of  the  account  depended 
upon  the  alleged  admission  of  the  attorney  for  the 
defendants,  the  case  would  have  been  different;  but 
that  was  of  no  importance  whatever,  in  view  of  the 
proof  of  account  given  by  the  plaintiffs,  and  the  admis- 
sion by  Tharp  to  the  effect  that  it  was  correct.  ThjB 
fact  that  the  court  had  decided  at  the  beginning  of  the 
trial  that  the  burden  of  proof  was  on  the  plaintiffs  was 
entitled  to  no  weight,  for  the  reason  that,  if  there  was 
any  doubt  as  to  the  issue  presented  by  the  pleadings, 
there  was  no  room  for  doubt  when  the  charge  was 
given  as  to  the  correctness  of  the  debit  side  of  the 
account,  for  it  had  then  been  conceded.  The  para- 
graph of  the  charge  in  question  makes  prominent  the 
admission  in  regard  to  the  correctness  of  the  account 
alleged  to  have  been  made  on  a  former  trial,  although 
that  had  become  wholly  immaterial,  and  treats  as  in 
doubt  the  correctness  of  the  debit  side  of  the  account, 
and  the  admission  of  the  defendants  in  regard  to  it. 
It  was  the  duty  of  the  court  to  instruct  the  jury  plainly 
that  the  claim  of  the  plaintiffs  in  regard  to  the  mer- 
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chandise  sold,  including  the  prices  charged,  was  admit- 
ted, and  not  in  dispute.  That  the  jury  may  well  have 
been  confused  and  misled  by  the  charge,  to  the  pre- 
judice of  the  plaintifife,  is  shown  by  the  condition  of  the 
record. 

The  defendants  claim  to  have  made  three  pay- 
ments to  a  traveling  agent  of  the  plaintiffs  named 
Biepe,  for  which  credit  has  not  been  given.  These 
payments  amount  in  the  aggregate  to  five  hundred 
and  seventy-four  dollars  and  seventy-three  cents.  The 
plaintiffs  and  Eiepe  deny  having  received  them,  or 
any  part  of  them.  Aside  from  the  testimony  of  Tharp, 
the  evidence  to  show  payment  is  very  unsatisfactory, 
consisting  of  memoranda  as  follows:  At  the  bottom 
of  a  bill  for  seventy-three  dollars  and  ninety-six 
cents  is  written:  "Paid  one  hundred  and  seventy-four 
dollars  and  five  cents,  July  25,  1885.  R."  At  the 
bottom  of  another  bill,  dated  October  26,  1885,  which 
shows  a  balance  due  the  plaintiffs  of  two  hundred 
dollars  and  sixty-eight  cents,  >is  written  in  pencil: 
"Received  payment.  R."  At  the  bottom  of  another 
bill,  or  statement,  dated  November  6,  1886,  which 
shows  an  aggregate  of  five  hundred  and  thirty-six 
dollars  and  fifty-seven  cents  due  the  plaintiffs,  is  writ- 
ten in  pencil:  "Received  200.  R."  Riepe  not  only 
denies  that  he  made  or  signed  these  memoranda,  but 
testifies  that  when  the  first  one  is  claimed  to  have  been 
made  he  was  not  at  the  defendants'  place  of  business, 
but  in  a  distant  part  of  the  state ;  and  that  on  the  date 
of  the  last  bill,  and  at  the  time  the  memorandum 
thereon  is  claimed  to  have  been  signed,  he  was  not  in 
the  employ  of  the  plaintiffs,  had  not  been  for  nearly 
four  months,  and  was  not  at  the  place  where  it  was 
said  to  have  been  made.  Evidence  was  introduced  to 
show  that  the  memoranda  were  not  in  the  handwriting 
of  Riepe,  and  some  of  the  documentary  evidence  which 
was  introduced  for  that  purpose  has  been  certified  to 
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this  court,  but  we  do  not  find  it  proper  to  determine 
the  question  thus  presented.  If  the  payments  in  dis- 
pute were  really  made,  then  it  appears  that  the  defend- 
ants had  overpaid  their  account  to  the  amount  of  more 
than  three  hundred  dollars  when  this  action  was  com- 
menced; credit  being  given  for  the  money  realized  on 
the  foreclosure  of  the  mortgage.  No  such  claim  as  that 
was  made  before  this  action  was  brought,  the  answer 
does  not  allege  overpayment,  and  we  do  not  understand 
that  the  defendants  now  claim  that  they  had  overpaid 
the  plaintiffs  so  much,  if  any,  when  this  action  was^ 
commenced.  But  we  cannot  tell  what  the  jury  found 
in  regard  to  these  payments.  They  may  have  found 
that  they  were  not  made,  yet,  if  they  also  found  that 
the  plaintiffs  had  not  proven  their  claim  by  a  prepond- 
erance of  the  evidence,  as  they  seemed  by  implication 
authorized  to  do  by  the  charge  of  the  court,  they  might 
for  that  reason  have  concluded  that  the  attachment  was 
wrongfully  sued  out. 

II.  The  plaintiffs  asked  the  court  to  give  an 
instruction  as  follows:  '^9.  Even  if  you  find  the 
.  .  writ  of  attachment  was  wrongfully  sued 

2.  Attachment:  °  •' 

b^nd^am^^^'  out,  you  cauuot  allow  any  damages  to  the 
agea.  defendant  by  reason  of  loss  or  deprecia- 

tion in  value  of  goods  through  the  neglect  of  the  sheriff 
to  properly  care  for  and  protect  the  goods  taken  under 
the  writ.'^  The  instruction  was  refused,  and  the  jury 
were  charged  as  follows :  *^11.  If  you  should  find  that 
the  writ  of  attachment  in  this  case  was  wrongfully  sued 
out,  then  the  measure  of  defendant's  damages  on  his 
counterclaim  would  be  the  fair  cash  value  in  the  market 
of  defendant's  goods  that  were  levied  upon  and  sold 
under  said  writ  of  attachment,  estimated  at  the  time  of 
said  levy,  with  six-per-cent.-per-annum  interest  thereon 
from  that  time  to  the  present.  But  you  should  exclude 
from  said  estimate  any  goods  sold  under  the  foreclosure 
of  the  chattel  mortgage,  and  you  must  also  deduct 
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from  the  sum  arrived  at  any  amount  in  the  hands  of 
the  sheriflE  that  is  ready  to  be  turned  over,  and  that  is 
the  proceeds  of  defendant's  goods  that  were  sold  under 
said  writ  of  attachment.     *     *     *" 

The  appellants  complain  of  these  rulings  of  the 
court,  insisting  that  in  no  event  are  they  liable  on  their 
attachment  bond  for  any  damages  which  were  not  the 
natural  and  direct  result  of  the  wrongful  suing  out  of 
the  writ,  and  that  damages  which  were  caused  by  the 
negligence  of  the  sheriff  were  not  the  result  of  suing 
out  the  attachment,  and  are  not  covered  by  the  bond. 
Section  2959  of  the  Code  requires  the  plaintiff,  in  an 
action  aided  by  attachment,  to  give  a  bond  ' 'condi- 
tioned that  the  plaintiff  will  pay  all  damages  which  the 
defendant  may  sustain  by  reason  of  the  wrongful  suing 
out  of  the  attachment.'^  Section  2961  provides  that, 
in  an  action  on  such  bond,  ''the  plaintiff  therein  may 
recover  if  he  shows  that  the  attachment  was  wrongfully 
sued  out,  and  that  there  was  no  reasonable  cause  to 
believe  the  ground  upon  which  the  same  was  issued  to 
be  true,  the  actual  amount  of  damages  sustained  and 
reasonable  attorney's  fees  to  be  fixed  by  the  court.'' 

In  this  case  there  is  evidence  which  tends  to  show^ 
that  during  the  time  which  intervened  between  the* 
levying  of  the  attachment  upon  the  goods  in  November,. 
1888,  and  their  sale  eight  months  later,  some  of  the 
goods  were  damaged  by  mice  and  moisture.  The 
question  presented  is  whether,  if  such  damages  were 
caused  by  the  negligence  of  the  sheriff,  the  plaintiffs 
are  liable  on  their  bond,  under  the  provisions  of  the 
statute  quoted.  Those  provisions  refer  in  t^rms  to 
damages  which  result  from  the  wrongful  suing  out  of 
the  attachment;  but  it  is  manifest  that  they  are  also 
designed  to  include  all  damages  which  result  from  the 
taking  and  detention  of  property  under  the  writ.  It  is 
the  object  of  the  statute  to  afford  the  defendant  full 
indemnity  against  aU  damages  which  may  result  from 
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the  wrongful  issuing  of  the  writ,  including  that  which 
results  from  his  loss  of  the  possession,  use  and  control 
of  the  propeity  taken.  In  Campbell  v.  Chamherlain, 
10  Iowa,  340,  it  was  said  that,  in  an  action  on  an 
attachment  bond,  the  plaintiff  is  entitled  to  recover,  as 
damages,  ^' all  losses  and  expenses  incurred  by  him  in 
making  defense  to  the  attachment  proceedings,  and 
such  losses  as  he  may  have  sustained  by  being  deprived 
of  the  use  of  the  property  attached,  and  any  injury 
thereto  by  its  loss  or  depreciation  in  value/'  See,  also, 
2  Sutherland  on  Damages,  59 ;  Meshke  v.  Van  Dareriy 
16  Wis.  324;  Eeidhar  v.  Berger,  8  B.  Mon.  160; 
Frankel  v.  Stern,  44  Cal.  173;  Fleming  v.  Bailey,  4A 
Miss.  135.  In  section  175  of  Drake  on  Attachments  it  is 
said  that  actual  damages  in  such  cases  may  properly  be 
comprehended  under  two  heads :  First.  Expense  and 
losses  incurred  by  the  party  in  making  his  defense  to 
the  attachment  proceedings ;  second,  the  loss  occasioned 
by  his  being  deprived  of  the  use  of  his  property  during 
the  pendency  of  the  attachment,  or  by  an  illegal  sale 
of  it,  or  by  injury  thereto,  or  loss  or  detention  thereof.'' 
In  serving  the  writ,  the  sheriff  is  the  agent  of  the 
attachment  plaintiff,  and  for  many  purposes  the  acts 
of  the  officers  are,  in  legal  effect,  the  acts  of  the  plain- 
tiff. Bobinson  v.  Keith,  25  Iowa,  321.  He  is  given  pos- 
session and  control  of  the  attached  property  by  the  act 
of  the  plaintiff,  and  is  to  a  considerable  extent  subject' 
to  his  direction.  Although  he  may  be  liable  to  the 
plaintiff  for  his  negligence,  yet  we  are  of  the  opinion 
that,  as  between  the  plaintiff  and  the  owner  of  the 
property,  he  should  be  treated  as  the  agent  of  the  j 

former,  so  far  as  liability  for  his  negligence  is  sought 
to  be  enforced.  There  is  no  good  reason  for  requiring 
the  owner  of  the  property  in  such  a  case  to  split  his 
cause  of  action,  and  proceed  against  the  plaintiff  for  a 
part,  and  against  the  sheriff  for  the  remainder.  In 
practice,  it  would  frequently  be  difficult,  if  not  impos- 


Oct.  1891]      Blaui.  &  Sons  v.  Thaep  &  Co.  675 

sible,  to  show  what  portion  of  the  damages  resulted 
from  the  negligence  of  the  sheriff,  and  what  from 
causes  for  which  he  was  not  in  any  manner  responsible ; 
and  we  do  not  think  it  was  the  intent  of  the  law  to 
impose  that  burden  upon  the  property-owner.  We 
conclude  that  the  attachment  bond  is  designed  to 
protect  him  from  the  negligent  performance  of  duty  by 
the  sheriff  in  caring  for  the  property,  as  well  as  from 
other  damages  which  result  from  the  wrongful  suing 
out  of  the  writ.  The  charge  given  by  the  court 
expressed  the  rule  of  damages  applicable  to  cases  of 
this  kind.  ^ 

Other  questions  discussed  by  counsel  are  not  of 
a  character  to  be  likely  to  arise  on  another  trial,  and, 
therefore,  need  not  be  determined.  For  the  error  in 
the  charge  we  have  indicated  the  judgment  of  the 
district  court  is  eeversed. 

Given,  J.  (dissenting). — I  do  not  concur  in  the 
conclusion  *  ^  that  the  attachment  bond  is  designed  to 
protect  him  [the  defendant  J  from  the  negligent  per- 
formance of  duty  by  the  sheriff  in  caring  for  the  prop- 
erty.'^  It  is  my  opinion  that  such  damages  are  not 
within  the  purpose  or  provisions  of  the  statute  or  bond. 
The  purpose  of  the  bond  is  to  indemnify  against  the 
wrongful  act  of  the  plaintiff  in  suing  out  the  attach- 
ment, and  does  not  apply  to  any  other  person  or  act. 
It  secures  to  the  defendant  all  damages  ^  ^  immediately 
consequent  upon  the  wrongful  act.''  Plumb  v.  Wood- 
manseCj  34  Iowa,  116.  By  it  he  is  secured  for  all 
damages  caused  by  the  detention  and  depreciation  of 
his  property  under  proper  care,  for  these  are  conse- 
quences that  necessarily  and  immediately  follow  from 
suing  out  the  attachment.  They  are  consequences  con- 
templated in  the  law  and  by  the  parties,  and  within  the 
condition  of  the  bond.  That  the  officer  will  neglect 
his  duty,  and  wrongfully  permit  the  property  to  waste 
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or  depreciate,  is  not  within  the  contemplation  of  the 
law  or  the  parties.  It  is  not  a  necessary  or  immediate 
consequence  of  suing  out  the  attachment,  and  may 
result  whether  the  attachment  be  rightful  or  wrongful. 
Such  damages  are  not  even  remotely  caused  by  suing 
out  the  attachment,  but  are  solely  caused  by  the  negli- 
gence of  the  officer.  To  hold  the  plaintiff  thus  liable 
on  his  bond  is  to  enlarge  its  condition  beyond  that 
authorized  or  expressed,  and  to  charge  him  with  the 
wrongful  act  of  another,  which  he  has  not  authorized, 
and  which  he  may  be  powerless  to  prevent.  Section 
2961  of  the  Code  does  not  enlarge  the  damages  to  be 
recovered  under  section  2959.  Taken  together,  it  is 
the  actual  damage  sustained  by  reason  of  the  wrongful 
suing  out  of  the  attachment.  In  my  view,  none  of  the 
authorities  cited  in  the  opinion  are  against  my  conclu- 
sions. The  loss  or  depjreciation  mentioned  is  such  as 
is  immediately  consequent  upon  the  wrongful  suing  out 
of  the  attachment,  and  not  upon  some  other  and  differ- 
ent wrong.  The  theory  of  the  opinion,  as  I  understand 
it,  is  that  the  officer  holds  possession  as  agent  for  the 
plaintiff,  who,  therefore,  is  liable  for  his  wrong.  Grant 
it,  and  yet  that  liability  is  not  upon  the  bond,  unless  it 
•is  within  its  conditions;  and,  as  I  maintain,  this  bond 
is  not  so  conditioned.  The  possession  of  the  officer  is, 
for  all  the  purposes  of  the  writ,  the  possession  of  the 
plaintiff,  because,  by  placing  the,  writ  in  his  hands,  the 
plaintiff  has  authorized  the  detention  of  the  property; 
and,  hence,  is  liable  for  its  detention  and  depreciation, 
under  proper  care.  The  plaintiff  does  not,  however, 
authorize  the  officer  to  neglect  his  duty,  and  to  wrong- 
fully allow  the  property  to  waste  or  depreciate.  Bob- 
inson  v.  Keith,  25  Iowa,  322,  does  not  support  the 
position  that  plaintiff  is  liable  for  such  wrongful  act 
of  the  officer.  The  remedy  in  such  case  is  against  the 
officer  who,  without  sanction  or  authority,  commits  the 
wrong. 
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Joseph  Moll,  Appellant,  v.  M.  McCauley,  Appellee. 

Easements:  deed:  construction.  Where  upon  the  same  day  with  a 
conyeyance  of  oertain  real  estate  the  grantor  granted  to  the  grantee' 
"his  heirs  and  assigns''  and  ''tenants  and  occupiers"  the  right  to 
pass  over  a  certain  strip  of  land  adjoining  the  premises  conveyed 
"from  time  to  time,  and  at  all  times  forever  hereafter,"  held,  that  the 
right  of  way  was  appurtenant  to  the  premises  conveyed,  and  passed 
with  a  subsequent  conveyance  of  said  premises  which  described  said 
property  by  metes  and  bounds,  and  contained  no  reference  to  said 
right  of  way. 

Appeal  from  Linn  District  Court, — Hon.  J.  H.  Pbeston, 

Judge. 

Saturday,  October  24, 1891  • 

-  Action  to  establish  an  easement  as  appurtenant  to 
land  owned  by  the  plaintiflE.  Judgment  dismissing  the 
plaintiff 's  petition,  and  he  appeals. — Beversed. 

A.  B.  West  and  Bickel  d  Crockery  for  appellant. 

W.  (t.  Thomson  and  J.  J.  Powell,  for  appellee. 

Granger,  J. — In  November,  1861,  Stephen  L. 
Pollock  conveyed  to  Thomas  Young  a  part  of  lot  2,  in 
block  2,  in  Cedar  Eapids,  Iowa.  To  afford  access  to 
the  lot  from  the  rear,  another  instrument  was  executed 
on  the  same  day  by  Pollock  and  wife,  with  the  follow- 
ing provisions : 

^^ Knotv  all  Men  by  These  Presents:  That  we, 
Stephen  L.  Pollock  and  Marilla  Pollock,  his  wife,  of 
the  county  of  Linn,  in  the  state  of  Iowa,  for  and  in 
consideration  of  the  sum  of  ten  dollars  in  hand  paid 
by  Thomas  Young,  of  the  county  of  Benton,  in  the 
state  of  Iowa,  do  hereby  covenant  and  grant  to  and 
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with  the  said  Thomas  Young,  his  heirs  and  assigns, 
that  it  shall  be  lawful  for  the  said  Thomas  Young, 
his  heirs  and  assigns,  and  their  agents  and  servants, 
and  the  tenants  and  occupiers  for  the  time  being 
of  that  part  of  lot  two  (2),  in  block  number  two 
(2),  in  the  city  of  Cedar  Rapids,  agreeably  to  the 
recorded  plat  of  said  city,  this  day  sold  by  the  said 
Stephen  L.  Pollock  to  the  said  T^homas  Young  by  deed 
bearing  even  date  herewith,  from  time  to  time  and 
at  all  times  forever  hereafter,  and  at  his  and  their 
respective  will  and  pleasure,  by  night  and  by  day,  and 
for  all  purposes  to  pass  and  repass  in  any  manner 
whatsoever  through  and  over  a  certain  alley  lately 
formed  by  the  said  Stephen  L.  Pollock,  and  described 
as  follows,  to-wit:  Commencing  at  a  point  eighty-five 
(85)  feet  from  Commercial  street,  and  then  ten  (10) 
feet  from  the  line  of  lot  one  (1)  in  block  two  (2),  in 
the  said  city  of  Cedar  Rapids ;  thence  running  parallel 
with  said  Commercial  street  eight  (8)  feet;  thence 
fifty-five  (55)  feet  through  the  rear  of  said  lot  two  (2) 
to  the  alley,  thence  eight  (8)  feet  on  the  line  of  said 
alley  and  towards  Linn  street ;  and  thence  fifty-five  (55) 
feet  parallel  with  the  line  of  said  lot  one  (1)  to  the 
place  of  beginning.  And  it  shall  be  lawful  for  the 
said  Thomas  Young  to  repair  and  amend  the  same  as 
there  shall  be  occasion.'' 

By  two  mesne  conveyances  the  plaintiff  became  the 
owner  of  the  part  of  lot  2  conveyed  to  Young  by 
Pollock,  but  none  of  such  conveyances  contain  any 
reference  to  the  easement  conveyed  by  Pollock  to 
Young,  and  the  part  of  lot  2  is  in  each  case  described 
by  metes  and  bounds.  The  easement  afforded  access 
to  the  plaintiff 's  lot  from  the  alley  in  the  rear;  and, 
prior  to  an  interruption  by  the  defendant,  some  two 
years  since,  the  alley  had  been  open  and  used  since 
the  conveyance  to  Young ;  and  most  of  the  time  there 
had  also  been  an  alley  at  right  angles  with  this  ease- 
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menttoa  street  known  as  ''A  avenue.'^     The  follow- 
ing diagram  will  indicate  the  situation  clearly: 

s.  w. 

'  First  (Im.tb  Commxboial)  Stbbet. 


Lot  2. 

Joseph 

Moll. 

18x86  feet. 


Bloek  S» 
Lotl. 


10x78  feet  alley. 


Stone  bam. 


9 


H 


H 

D 

< 


Alley. 
N.  E.  « 

Lots  1  and  2  extend  from  Firat  street  to  the  alley. 
The  round  corner  at  the  stone,  barn  was  for  con- 
venience in  turning,  and  made  so  by  Pollock,  who, 
before  conveying  the  same,  owned  lots  1  and  2.  In 
January,  1864,  Pollock  conveyed  the  part  of  lots  1 
and  2  on  which  is  situated  the  stone  bam  and  the 
alley-way  ^^ten  by  seventy-eight  feet,''  leading  to  A 
avenue  (formerly  Linn  street)  to  William  Stewart,  and 
Stewart  conveyed  the  same  to  the  defendant  October  6, 
1886.  On  the  same  day  Stewart  and  wife  executed  to 
the  defendant  a  quitclaim  deed  of  the  right  of  way  or 
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easement  in  question,  and  in  November,  1887,  Thomas 
Young  and  wife  made  to  the  defendant  a  quitclaim  deed 
of  the  easement  or  right  of  way.  These  conveyances 
constitute  the  basis  of  the  defendant's  right  to  what 
was  the  easement  in  question. 

The  plaintiff  urges  thjB  maintenance  of  the  alley- 
way upon  several  grounds :  First.  That  it  is  by  the 
conveyance  to  Young  appurtenant  to  the  lot  owned  by 
him ;  second^  that  it  has  been  dedicated  to  the  public ; 
and,  third,  that  the  public  has  obtained  a  right  thereto  by 
prescription.  We  think  the  claim  of  the  plaintiff  that 
it  is  appurtenant  to  the  lot  owned  by  him  must  be  sus- 
tained. It  is  difficult  to  imagine  a  conveyance  more 
conclusively  indicating  such  a  purpose  than  the  one  in 
question  when  considered  in  connection  with  the  con- 
veyance of  the  lot  on  the  same  day. 

It  is  said  that  the  easement  created  thereby  was  a 
mere  '^personal  right''  to  Young,  and,  hence,  was  not 
appurtenant  to  the  premises.  The  conveyance  in 
terms  shows  that  Pollock  had  in  some  way  before 
formed  that  strip  of  land  into  an  alley,  and  that  his 
intention  by  the  conveyance  was  that  it  should  be  for 
use,  not  of  Young  and  his  family,  independent  of  his 
ownership  of  lot  2,  but  as  the  purchaser  and  owner 
thereof,  and  to  his  heirs  and  assigns,  and  to  the  tenants 
and  occupiers  thereof,  **at  all  times  forever"  thereafter. 
The  language  is  not  in  harmony  with  a  mere  personal 
right,  but,  on  the  other  hand,  it  has  direct  reference  to 
a  use  of  the  alley  by  whomsoever  should  occupy  the  lot. 
At  the  time  of  granting  this  easement  the  lot  to  which 
We  regard  it  as  appurtenant  was  not  improved,  and  was 
not  thereafter  by  Young,  but  was  by  him  granted,  and 
the  alley  was  enjoyed  as  appurtenant  to  the  lot  for 
twenty-five  years  or  more  until  the  quitclaim  deeds  by 
Stewart  and  Young  to  the  defendant.  Nothing  in  the 
record  indicates  to  us  that  the  alley  right  was  designed 
to  be  personal  only. 
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It  is  urged  because  of  the  fact  that  the  conveyance 
from  Young  to  the  plaintiff  described  the  premises  by 
metes  and  bounds,  without  including  the  right  of  way 
or  easement,  that  it  does  not  pass  as  appurtenant  under 
a  rule  that  a  right  of  way  does  not  so  pass  unless  the 
grantor  in  the  conveyance  uses  language  suflScient  to 
create  an  easement  anew,  or  because  it  is  absolutely 
necessary  to  the  enjoyment  of  the  premises,  and  author- 
ities are  cited  tp  support  the  rule.  We  are  not  disposed 
to  disturb  the  general  rule  that  in  grants  by  metes  and 
bounds  easements  do  so  pass,but  the  rule  is  to  be 
applied  within  its  spirit,  and  not  upon  such  a  technical 
construction  or  application  as  to  defeat  the  real  intent 
of  tho'parties,  and  do  injustice.  We  attach  great  impor- 
tance to  the  fact  that  the  conveyance  of  the  lot  and  the 
easement  were  transactions  between  the  same  parties 
on  the  same  day,  and  in  a  way  to  justify  a  conclusion 
that  the  easement  was  intended  as  an  appurtenance  to 
the  lot.  To  our  minds  the  record  of  the  conveyances 
warranted  a  purchaser  of  the  lot  in  the  belief  that  to 
purchase  the  lot  would  give  the  right  of  access  to  and 
from  the  same  by  the  alley-way  in  question,  and  a  mere 
description  \)f  the  lot  by  metes  and  bounds  would  not 
operate  to  divest  the  property  of  the  appurtenance.  We 
think  it  belonged  to  the  estate,  and  passed  by  impli- 
cation. It  comes  within  the  rule  stated  in  Philbnck 
V.  Ewing,  97  Mass.  134.  ''It  actually  belonged  to  the 
estate  conveyed;"  and  in  such  a  case  it  passes  without 
being  ''expressly  described  in  the  conveyance."  The 
case  of  Decorah  Woolen  Mill  Co.  v.  Greer,  58  Iowa,  86, 
is  not  opposed  to  this  holding,  for  in  this  case  the  ease- 
ment or  right  of  way  has  for  many  years  been  used, — 
"exei'cised."  We  find  no  authority  with  a  like  state 
•of  facts  to  justify  the  judgment  of  the  district  court. 

The  plaintiff  should  have  a  decree  with  nominal 
'damages.    Eevebsed. 
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87  597      Robert  P.  Young,  Appellee,  v.  Right  Rev.  Henry 

Cosgrove  et  al. ,  Appellants. 

!•     Deedfi:  plaV:  gonbtruction.    Where  a  deed  oonreyed  lots  num- 
bered ly   2,   3  and  4  in  a   block   named,   which    were  all  of  the- 
lots  included  in  said  block,  and  subsequently  by  a  new  plat  of  Bai<L 
lots  and  other  property  a  lot  numbered  5,  and  a  strip  of  land  fifty 
feet  wide  without  number,  was  added  to  the  block  in  which  the  lots- 
aforesaid  were  located,   heldj  that  the   grantees    under  said  deed 
acquired  no  interest  in  the  strip  of  land  added  to  said  block,  and  not 
designated  by  any  lot  number. 

2.     :  :  VALIDITY.    The  invalidity  of  a  plat  filed  of  record  as. 

to  certain  real  estate  will  not  affect  the  title  to  real  estate  conveyed 
with  reference  to  the  subdivisions  designated  therein,  nor  to  its  use  for 
the  purpose  of  ascertaining  the  property  intended  to  be  conveyed. 

Appeal  from  Pottawattamie  District  Court. — ^HoN.  H.  E.. 

Deemer,  Judge. 

Monday,  October  26,  1891. 

Action  to  quiet  the  title  of  certain  city  lots  in  the^ 
plaintiff  against  the  claim  of  the  defendants.     There 
was  a  decree  gri^nting  the  relief  prayed  for  by  the  plain- 
tiff.    The  defendants  appeal. — Affirmed. 

Finley  Burke,  George  W.  Hewitt  and  W.  H.  Warej. 
for  appellants. 

D.  C.  Bloomer  and  Harl  d  McCabey  for  appellee. 

Beck,  C.  J. — I.     The  facts  of  the  case  relating  to 
the  conflicting  claims  of  the  parties  to  the  real  estate  in 

1.  dbbds:  plat:     coutrovcrsy,  generally  stated,  are  as  fol- 
•  constricuon.    j^^g.     rjij^^  j^^g    j^^    controvcrsy  are    in 

Bayless'  addition  to  the  city  of  Council  Bluffs,  which 
was  made  before  the  land  was  purchased  of  the  govern- 
ment, as  was  also  a  conveyance  to  the  defendants* 
grantors  for  the  lots.  The  county  judge,  under 
authority  of  law,  acquired  the  land  of  the  government. 
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for  the  purpose  of  securing  it  as  a  part  of  the  town  site. 
He  conveyed  the  lots,  or  a  part  of  them,  by  the  descrip- 
tion of  the  plat  to  the  defendants'  grantors.  The  lots 
in  question  claimed  by  the  defendants,  four  in  number, 
constituted  a  block,  and  were  described  and  designated 
in  the  plat  as  lots  1,  2,  3  and  4,  in  block  15.  The 
defendants'  grantors,  as  we  have  just  said,  acquired 
title  to  these  lots  by  deeds  describing  them  as  they  are 
designated  on  the  plat.  Subsequently  another  plat  of 
the  addition  was  filed  covering  the  same  and  other  land, 
and  showing  another  lot,  number  5,  in  block  15,  and  a 
strip  of  land  fifty  feet  wide,  not  designated  by  a  num- 
ber. After  the  second  plat  was  filed,  lot  5,  added  to 
block  15,  by  that  plat,  was  conveyed  to  the  plaintiff's 
grantors. 

II.  The  defendants  claim  that  the  fifty  feet  in  block 
15,  not  designated  by  a  number,  should  be  apportioned 
between  all  of  the  owners  in  the  block,  while  the  plain- 
tiff insists  that  the  defendants'  lots  are  fixed  and  deter- 
mined by  the  first  plat,  and  that  they  hold  no  interest, 
right  or  title,  except  to  the  lots  1,2,3  and  4,  as  desig- 
nated in  the  plat.  In  our  opinion,  the  plaintiff's  claim 
is  correct,  and  the  defendants  have  no  title,  right  or 
interest  in  any  part  of  the  block,  except  lots  1,  2, 3  and 
4,  as  designated  by  the  first  plat.  This  position  is  sup- 
ported upon  the  obvious  reason  that  the  conveyances  to 
the  defendants'  grantors  by  using  the  description  of 
the  plat  then  in  existence  adopted  the  descriptions 
of  that  plat,  which  thus  became,  in  effect,  a  part  of  the 
conveyance.  The  defendants  thus  acquired  title  only 
to  lots  1,  2,  3  and  4,  which  are  of  the  dimensions  as 
shown  by  the  plat. 

III.  It  is  said  that  the  first  plat  is  invalid,  not 
haying  been  made  and  filed  in  accord  with  the  law. 
2^ . .         We  need  not  inquire  whether  this  position 

•  Tauditgr.'  Y)e  correct.  The  holder  of  the  title  to  the 
land  recognized  the  plat  by  following  its  descriptions, 
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and  thus,  as  between  himseH  and  his  grantee,  adopted 
it.  Surely,  when  an  instrument  is  referred  to  to  desig- 
nate land  or  give  description  thereof,  \fe  Me  not 
required  to  hold  such  an  instrument  valid  and  regular 
in  order  to  accept  the  description  it  gives.  A  void  deed 
or  a  void  plat  could  well  describe  lands  which  could  be 
properly  and  conveniently  referred  to  for  such  descrip- 
tion in  deeds  conveying  them. 

These  views  upon  this  point  dispose  of  the  case, 
and  render  unnecessary  the  consideration  of  the  able, 
acute  and  extended  argument  of  counsel  upon  other 
branches  of  the  case.     The  judgment  of  the  district 

court  is  AFFIRMED. 


Smith  &  Co.;  Appellees,  v.  James  A.  Hill,  Appellant. 

1.  Practice  in  Supreme  Court:  assignment  op  errors:  record; 
WAIVER.  An  objection  to  the  record  in  a  cause  in  the  supreme  court, 
upon  the  ground  that  no  assignment  of  errors  has  been  made  and  filed 
by  the  appellant,  will  be  deemed  waived  where  the  objection  is  not 
raised  until  after  the  cause  has  been  fully  argued,  and  then  without 
notice  to  the  appellant,  and  a  cause  will  not  be  dismissed  for  such 
reason  by  the  court  on  its  own  motion,  where  the  record  contains  bat 
a  single  question  for  determination. 

'2.  Property  Exempt  from  Execution:  investment  of  pension 
money:  subsequent  exchange  op  PROPERTY.  Where  property  pur- 
chased wholly  with  pension  money  was  exchanged  by  the  pensioner  for 
other  property  of  greater  value,  but  without  the  investment  of  any 
additional  sum  of  money,  held,  that  the  property  so  received  was  not 
subject  to  execution  to  the  extent  of  its  excess  in  value  over  the 
property  given  in  exchange. 

Appeal  from  Hamilton  District  Court. — Hon.  John  L. 

Stevens,  Judge. 
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Monday,  Octobeb  26,  1891. 

Action  upon  an  account  for  thirty-five  dollars. 
The  suit  was  commenced  before  a  justice  of  the  peace. 
The  plaintiffs  procured  an  attachment  to  issue,  which 
was  levied  upon  a  horse  owned  by  the  defendant. 
The  defendant  answered,  admitting  the  account,^  but 
claimed  that  the  property  seized  in  attachment  was 
exempt  because  it  was  purchased  with  pension  money 
paid  to  the  defendant  for  services  rendered  and  injuries 
received  while  a  soldier  in  the  War  of  the  Rebellion. 
There  was  a  trial  of  this  question  before  the  justice  of 
the  peace,  and  the  attached  property  was  ordered  to  be 
released.  An  appeal  was  taken,  and  it  was  held  by 
the  district  court  that  the  property  was  not  exempt. 
The  defendant  appeals. — Reversed. 

Hyatt  (&  Hyatty  for  appellant. 

Martin  <&  Wamhach,  for  appellees. 

RoTHKOCK,   J. — I.     On    the    same  day   that  the 
cause  was  finally  submitted  to  this  court,  and  after  it 
1.  pbaotick  in      ^^^  ^^®^  ^^^y  argued,  the  appellees  filed 
oSSrt?"^igii-   ^  paper  which  contained  a  suggestion  that 
recorS:^"*""'  the  appellant  had  not  made  and  filed  an 
^'^^®'-  assignment  of  errors.     It  is  not  shown 

that  this  paper  was  served  on  the  appellant  or  on  his 
counsel.  If  it  be  regarded  as  an  objection  to  the 
record,  it  comes  too  late,  and,  so  far  as  the  appellee  i& 
concerned,  the  omission  to  assign  errors  will  be  regarded 
as  waived.  Andrews  v.  Bur  dicky  62  Iowa,  714.  It  is 
true  it  is  held  in  that  case  that  the  court  may,  on  its 
own  motion,  enforce  the  statute  requiring  the  assign- 
ment of  errors  though  waived  by  the  parties.  In  most 
cases  appealed  to  this  court,  there  are  numerous  ques- 
tions involved,  and  in  such  cases  we  would  have  no 
hesitancy  in  dismissing  the  appeal  on  our  own  motion,. 


€86  Smith  &  Co.  v.  Hill.  [83  Iowa 


if  errors  are  not  assigned.     But,  as  the  statute,  Code, 
section  3183,  merely  provides  that  '^the  appellee  may- 
have}  the    appeal  dismissed, '^   unless  good    cause   be 
shown  for  a  failure  to  assign  errors,  we  do  not  feel 
called  upon,  on  our  own  motion,  to  dismiss  the  appeal 
in  this  case.     The  record  contains  a  single  question, 
and    no   assignment  of  error    is  really  necessary  to 
enable  the  court  to  determine  the  very  point  in  issue. 
II.     The  amount  in  controversy  does  not  exceed 
one  hundred  dollars,  and  the  appeal  comes  to  us  by  a 
1L  PEOPBBTYex-    certificate  of  the  trial  judge,  which  is  in 
ISSioJ^in-*'*'  tJt^ese  words:     '^It  is  hereby  certified  that 
JSSSJfn  mon-    the  foUowiug  qucstiou  of  law  is  involved 
exihaSlTe'o?''*  in  the  decisiou  of  the  above-entitled  cause, 

upon  which  it  is  desirable  to  have  the 
opinion  of  the  supreme  court,  viz.:  The  defendant, 
James  A.  Hill,  is  a  pensioner  of^the  United  States,  and 
a  resident  of  the  state  of  Iowa,  and  has  been  for  more 
than  ten  years  last  past.  That  in  the  month  of  Jan- 
uary, ]  888,  he  purchased  a  horse  for  sixty-five  dollars, 
the  entire  purchase  price  of  which  he  paid  out  of 
moneys  received  as  such  pensioner.  Thereafter  he 
made  an  even  exchange  of  said  horse  for  another, 
which  it  is  agreed  is  now,  and  was  at  the  time  of 
the  levy  of  the  attachment  in  this  action,  worth  one 
hundred  and  twenty-five  dollars.  Is  the  defendant 
entitled  to  the  horse  last  mentioned,  as  exempt  prop- 
erty, under  section  4305,  McClain's  Code,  being  section 
1,  chapter  23,  of  Laws  of  the  Twentieth  General 
Assembly,  or  has  the  creditor  a  right,  in  an  action  at 
law,  to  have  the  property  sold,  and  the  excess  over  the 
amount  originally  invested  by  the  pensioner  subjected 
to  the  payment  of  his  debtf 

The  section  of  the  Code  referred  to  in  the  certifi- 
cate is  as  follows:  ''AH  money  received  by  any  per- 
son resident  of  the  state  as  a  pension  from  the  United 
States  government,  whether  the  same  shall  be  in  the 
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actual  possession  of  such  pensioner,  or  deposited, 
loaned  or  invested  by  him,  shall  be  exempt  from  exe- 
cution or  attachment  or  seizure  by  or  under  any  legal 
process  whatever,  whether  such  pensioner  shall  be  the 
head  of  a  family  or  not.''  If  the  defendant  had  not 
traded  horses,  but  had  kept  the  one  first  purchased  for 
sixty-five  dollars,  and  paid  for  with  pension  money,  the 
horse  would  have  been  exempt.  No  additional  money 
from  any  source  is  invested  in  the  horse  in  contro- 
versy. The  whole  investment  in  this  horse  was  pension 
money.  It  is  true  it  was  not  a  direct  investment.  But 
construing  exemption  laws  liberally,  as  we  always  do, 
we  think  there  should  be  no  partition  of  this  horse 
between  the  pensioner  and  his  creditors.  The  result  of 
such  a  construction  of  the  statute  would  be  to  compel 
the  pensioner  to  retain  the  identical  horses,  cows  and 
other  property  purchased  with  his  pension  money,  or 
to  prevent  him  from  investing  it  in  any  property.  The 
horse  in  question  is  exempt  to  the  extent  of  the  pension 
money  invested  in  him;  and  because  the  pensioner 
may  have  made  a  good  trade,  and  procured  a  horse 
worth  more  than  that  amount,  appears  to  us  to  be  no 
reason  for  ordering  the  horse  to  be  sold,  and  the  peuT 
sioner  paid  his  pension  money  back,  and  the  balance 
paid  to  his  credit.  It  is  conceded  by  the  certificate 
that  the  money  invested  in  the  horse  is  exempt,  but 
that  because  he  is  of  more  value  than  the  pension 
money  the  excess  of  such  value  is  not  exempt.  It 
seems  to  us  this  rule  would  require  pensioners  to  be 
careful  that  they  did  not  invest  the  exempt  money  in 
property  worth  more  than  the  money  paid  for  it. 
There  is  nothing  in  this  opinion  inconsistent  with  the 
case  of  Diamond  v.  Palmer y  79  Iowa,  578.  In  that  case 
it  was  held  by  a  majority  of  the  court  that,  where  a 
pensioner  paid  for  the  services  of  a  stallion  with  pension 
money,  it  gave  him  an  exempt  interest  in  the  colts, 
the  dams  of  the  colts  being  exempt  because  purchased 
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with  pension  money.  In  the  case  at  bar  the  horse  in 
question  represents  pension  money,  and  nothing  else. 
There  was  not  one  cent  of  any  other  money  invested  in 
him.    Eeversed. 


District  Township  of  Union,  Appellee,  v.  J.  B. 

Meyers,  Appellant. 

Schools:  DIRECTORS:    SUBDIRECTORS:    AUTHORITY:    INJUNCTION.      A  Bllb- 

director  in  a  school  district  has  no  authority  to  refuse  to  use  or  to 
allow  to  be  placed  in  his  school  an  article  ordered  therefor  by  the 
board  of  directors,  upon  the  ground  that  the  same  was  purchased  con- 
trary to  law,  or  because  the  same  is  worthless  and  a  needless  expense ; 
and  a  subdirector  so  resisting  the  authority  of  the  board  may  be 
restrained  from  so  doing  by  injunction. 

Appeal  from  Hardin  District  Court. — Hon.    John   L. 

Stevens,  Judge. 

Monday,  October  26,  1891. 

jff.  L.  Huffy  for  appellant. 

C.  E.  Albrookj  for  appellee. 

Given,  J, — I.  This  case  is  before  us  on  certificate 
of  the  trial  judge,  that  it  involves  questions  of  law  upon 
which  it  is  desirable  to  have  the  opinion  of  this  court. 
The  questions  certified  arose  upon  demurrer  to  the  fifth 
paragraph  of  the  defendant's  answer.  The.plaintiff,  as 
cause  of  action,  alleges  that  its  board  of  directors  pur- 
chased ten  sets  of  Kennedy's  mathematical  blocks,  to 
be  used  in  the  schools  of  the  district ;  that  one  set  was 
set  apart  for  use  in  subdistrict  number  1,  of  which  the 
defendant  is  subdirector ;  that  the  defendant  refuses  to 
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allow  said  blocks  to  be  placed  in  the  school  or  school- 
house  of  said  subdistrict,  ''and  threatens  with  violence 
anyone  who  shall  attempt  to  place  the  same  in  said 
school.''  The  plaintiff  asks  that  the  defendant  be 
enjoined  from  interfering  with  the  officers  of  the  plain- 
tiff in  placing  said  blocks  in  the  school,  and  with  the 
teacher  in  using  the  same.  The  fifth  paragraph  of  the 
answer  alleges  that  there  was  no  authority  given  by 
the  electors  at  any  annual  meeting  to  purchase  said 
blocks  on  credit ;  that  no  tax  as  a  contingent  fund  was 
voted  by  the  electors  preceding  said  purchase  to  pay 
for  the  same;  that,  there  was  not  at  the  time  of  the 
purchase  any  unappropriated  contingent  fund  in  the 
treasury  sufficient  with  which  to  purchase  maps,  charts, 
apparatus  or  the  said  blocks  for  the  use  of  the  schools ; 
that  the  purchase  was  on  a  credit,  making  a  balance 
payable  June  1,  1890;  wherefore,  said  purchase  was 
without  authority  of  law  and  void.  The  defendant  also 
alleges  that  the  blocks  are  worthless  in  the  schools,  a 
needless  expense,  and  not  used  by  the  teacher  in  said 
subdistrict  number  1 ;  and  says  that  he  had  good  rea- 
sons and  lawful  authority  for  not  putting  the  blocks  in 
the  school. 

The  questions  certified  are  whether,  under  the 
facts  as  alleged,  the  defendant,  as  subdirector  of  sub- 
district  number  1,  was  under  legal  obligation  to  place, 
or  allow  to  be  placed,  the  blocks  furnished  for  that 
purpose  in  the  school  of  his  subdistrict,  and,  if  so, 
whether  injunction  will  lie  to  restrain  him  from  inter- 
fering with  the  officers  of  the  plaintiff  district  in 
placing  the  blocks  in  said  school.  The  reasons  alleged 
why  the  appellant  is  not  under  such  obligation  is  that 
the  contract  of  purchase  was  without  authority  of  law, 
and  that  the  blocks  are  worthless  in  the  school.  Con- 
ceding that  the  purchase  was  without  authority  of  law, 
and  the  blocks  worthless,  the  inquiry  remains  whether, 
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for  those  reasons,  the  plaintiflE  may  refuse  to  allow  the 
blocks  to  be  placed  and  used  in  the  school.  Among 
the  powers  conferred  by  chapter  9,  title  12,  of  the 
Code,  upon  the  board  of  directors  of  district  townships 
is  the  authority  to  make  all  contracts,  purchases  and 
payments  necessary  to  carry  out  any  vote  of  the  dis- 
trict ;  to  select  sites  for  scl^oolhouses,  and  to  determine 
the  number  of  schools  to  be  taught  in  each  subdistrict, 
and  the  time  beyond  that  required  by  law ;  to  divide 
districts,  and  authorize  graded  or  union  schools;  to 
order  changes  in  the  books  used ;  to  visit  the  schools, 
and  aid  the  teacher  in  establishing  and  enforcing  rules ; 
to  discharge  teachers,  dismiss  pupils  and'^^make  such 
rules  and  regulations  as  may  be  necessary  for  the  direc- 
tion and  restriction  of  subdirectors  in  the  discharge  of 
their  official  duties,  and  not  inconsistent  with  law.''  It 
is  manifestly  the  purpose  of  chapter  9,  title  12,  to  put 
the  entire  control  of  the  schools  of  district  townships 
into  the  hands  of  the  board  of  directors  of  such  town- 
ships, subject  only  to  the  provisions  of  law.  By  refer- 
ence to  sections  1753  and  1756  of  the  Code,  it  will  be 
seen  that  subdirectors,  in  the  exercise  of  the  powers 
conferred  upon  them,  act  in  subordination  to  the  board 
of  directors  or  its  president.  It  is  under  such  rules 
and  restrictions  as  the  board  of  directors  may  pre- 
scribe  that  the  subdirector  may  make  contracts  for 
fuel,  teachers,  repairing  and  furnishing  and  other  pro- 
visions  necessary  for  the  convenience  and  prosperity  of 
the  schools  within  his  subdistrict,  and  have  the  control 
and  management  of  the  schoolhouse,  unless  otherwise 
ordered  by  a  vote  of  the  district  township  meeting. 
District  township  boards  have  undoubted  control  as  to 
what  records,  dictionaries,  maps,  charts  and  apparatus 
shall  be  used  im  the  schools  of  their  district.  Code, 
sec.  1729.  A  teacher  would  not  be  heard  to  say  that 
any  such  articles  furnished  by  the  board  should  riot  be 
placed  nor  used  in  the  school,  because  not  purchased 
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by  authority  of  law.  A  subdirector,  excepting  when 
acting  as  a  member  of  the  board,  has  no  authority  to 
determine  what  of  such  articles  shall  or  shall  not  be 
used  in  the  school  of  his  subdistrict.  The  legality  of 
the  purchase  cannot  be  questioned  in  this  way ;  nor  is  it 
for  the  subdirector,  acting  independently  of  the  board, 
to  determine  whether  the  article  is  worthless,  and  a 
needless  expense  or  not,  as  it  is  peculiarly  the  province 
of  the  board  to  pass  upon  that  subject. 

We  are  of  the  opinion  that  the  defendant  did  not 
have  the  right,  for  either  of  the  reasons  aUeged,  to 
refuse  to  place  the  blocks  in  the  school,  or  to  resist  the 
plaintiff's  officers  in  so  placing  them  and  requiring 
them  to  be  used,  and  that  injunction  wiU  lie  to  restrain 
the  appellant  from  such  resistance.  The  demurrer 
to  the  fifth  paragraph  of  the  defendant's  answer  was 
properly  sustained.  The  judgment  of  the  district  court 
is,  therefore,  affirmed. 


1.  Appeal  from  Order  Ghrantingr  New  Trial:  reoord:  review. 
Where  upon  appeal  from  an  order  granting  a  new  trial  the  record 
does  not  disclose  upon  which  of  the  several  grounds  stated  in  the 
motion  therefor  the  order  was  based,  the  supreme  court  will  affirm 
the  action  of  the  trial  court,  if,  as  to  any)  one  of  said  grounds,  error 
does  not  affirmatively  appear. 

2.     :  CONFLICT  OF  EVIDENCE.    Where  in  support  of  a  motion  for 

new  trial,  upon  the  ground  of  the  misconduct  of  one  of  the  jury,  an 
affidavit  was  filed  to  certain  facts,  which,  if  true,  warranted  the 
granting  of  a  new  trial,  and  the  juryman  in  question  made  an 
affidavit  specifically  denying  the  charges  made,  held,  that  the  evidence 
being  conflicting,  the  finding  of  the  trial  court  was  conclusive* 
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Appeal    from    Floyd    District    Court. — Hon.    J.    W» 

RuDDioK,  Judge. 

Monday,  October  26,  1891. 

Action  for  personal  injuries  resulting  from  the 
negligence  of  the  defendant  county  to  properly  main- 
tain a  bridge  on  one  of  its  highways.  There  was  a 
verdict  for  the  plaintiflE,  which  the  court,  on  motion  of 
the  defendant,  set  aside,  and  granted  a  new  trial. 
From  the  action  of  the  court  granting  the  new  trial  the 
plaintiff  appeals. — Affirmed, 

Gibson  <&  Dawson  and  Ellis  &  Ellis,  for  appellant. 

P.  W.  BuTTy  0.  B.  Courtright,  and  F.  Lingenf elder ^ 
for  appellee. 

Granger,  J. — I.     The  motion  for  a  new  trial  was 

based  on  assignments  that  the  verdict  was  contrary  to 

1.  APPBALfrom     the  instructions  given;    that  it  was   not 

ne^®trfaf:'*re°^  Sustained  by  the  evidence ;  that  the  court 

cord:  review,    q^j.^^  Jj^  rcfusiug  and  admitting  evidence, 

in  giving  and  refusing  instructions;  and  of  the  mis- 
conduct of  one  of  the  jurors  during  the  trial.  Upon 
what  one  or  more  of  these  assignments  the  court  based 
its  ruling  the  record  does  not  inform  us.  The  court 
merely  ''sustained  said  motion,  and  set  aside  the 
.  verdict  of  the  jury.'^  We  can  only  disturb  the  action 
of  the  court  upon  an  affirmative  showing  of  its  error. 
Its  ruling  being  general,  if  there  is  one  ground  of  the 
motion  as  to  which  error  does  not  affirmatively  appear, 
its  action  must  be  sustained,  for  it  may  have  been  on 
that  ground  that  it  sustained  the  motion.  The  appel- 
lant's counsel,  with  a  view  evidently  to  meet  the  emer- 
gency, have  discussed  the  several  grounds  of  the  motion 
for  a  new  trial  in  the  light  of  the  record,  urging  that  it 
is  manifest  therefrom  that  the  court  in  granting  the 
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motion  exceeded  its  discretionary  power.  A  considera- 
tion of  one  of  the  grounds  of  the  motion  will  be'  suffi- 
cient for  a  proper  determination  of  the  case  here. 

II.     The  affidavit  of  one  E.  P.  Fox  was  filed  in 
support  of  the  motion  for  a  new  trial,  in  which  it 

2. :  conflict  of  app^ars  that  during  the  progress  of  the 

evidence,  trial,  and  while  the  court  had  adjourned 
for  dinner,  he  entered  a  billiard  saloon,  and  the 
only  person  there  was  one  of  the  jurors,  whom  he 
then  did  not  know, .  but  supposed  him  to  be  the 
proprietor  of  the  saloon ;  that  he  there  entered  into  a 
discussion  with  him  as  to  the  merits  of  the  case  on 
trial;  that,  after  they  had  ^* discussed  and  argued  the 
merits  of  the  case,''  the  juror  informed  him  who  he 
was ;  ' '  that  he  had  made  up  his  mind  how  he  should 
decide  it,  and  that  the  lawyers  could  not  change  him;'' 
but  it  further  appears  that  at  that  time  the  evidence 
for  the  defense  had  not  closed,  and  no  part  of  the 
rebutting  evidence  had  been  introduced.  In  resistance 
of  the  motion  the  affidavit  of  the  juror  was  filed,  in 
which  it  is  stated  that  the  statements  in  the  affidavit  of 
Fox,  in  so  far  as  they  relate  to  a  talk  or  conversation 
with  him,  are  *^ wholly  false;"  that  he  had  no  talk 
whatever  with  Fox  in  the  billiard  hall,  and  never  dis- 
cussed or  argued  the  merits  of  the  case  with  him,  and 
never  told  him  he  had  made  up  his  mind  how  he  should 
decide  the  case,  or  that  the  lawyers  could  not  change 
him.  These  affidavits  constitute  all  the  evidence  for 
and  against  the  motion.  It  is  not  urged  to  us  but  that, 
if  the  statements  in  the  affidavits  of  Fox  are  true,  the 
district  court  could  properly  grant  a  new  trial  for  that 
reason ;  but  it  is  urged  that  the  court  could  not '  ^  reason- 
ably so  hold."  The  evidence  is  clearly  conflicting. 
The  juror  surely  had  as  strong  motives  to  falsify  as  did 
the  witness  Fox.  There  is  no  rule  in  such  a  case  in  a 
law  proceeding  upon  which  we  can  determine  the  facts 
against  the  findings  by  the  district  court.    If  the  ruling 
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of  the  court  below  was  upon  this  ground  of  the  motion, 
which  we  may  assume  in  support  of  its  judgment, 
there  is  no  theory  of  the  law  upon  which  we  can  or 
should  disturb  its  action.  The  evidence  is  such  that 
its  findings  of  fact  for  either  party  under  the  issue 
would  conclude  us. 

With  this  view,  error  does  not  affirmatively  appear, 
and  the  order  of  the  district  court  must  be  afpibmeb. 


Fayette  County,  Appellee,  v.  H.  P.  Hancock, 

Guardian,   Appellant. 

1.  Property  Exempt  from  Ezeoution:  pension  monet:  support 
OF  INSANE.  Pension  money  in  the  hands  of  a  guardian  of  the  estate 
of  an  insane  person,  which  was  received  from  the  United  States  alter 
chapter  23  of  Acts  of  tUe  Twentieth  General  Assembly  took  effect,  is 
not  liable  for  expenses  incurred  and  paid  by  the  county  for  the  support 
of  such  insane  person  after  the  receipt  of  said  money  from  the  goY- 
emment;  and  before  an  order  appropriating  out  of  said  estate  for 
future  support  had  been  made. 

2.     : : .    Neither  is  such  money  liable  for  expenses 

incurred  and  paid  by  the  county  for  the  support  of  such  insane  person 
before  said  statute  was  enacted.     [Bobinson,  J.,  dissmUng.J 

Appeal  from  Fayette  District  Court. — Hon.  L.  0.  Hatch, 

Judge. 

Monday,  Ootobee  26, 1891. 

Pbooeedings  for  the  allowance  of  a  claim  against 
the  estate  of  a  person  insane.  From  an  order  allowing 
a  portion  of  the  claim  the  defendant  appeals. — Reversed. 

H.  P.  Hancockj  for  appellant. 

D.  W.  Clements  J  for  appellee. 

Robinson,  J. — In  May,  1861,  Jane  Nicoll  was  duly 
adjudged  to  be  insane  by  the  proper  authorities  of 


Oct.  1891]       Fayette  Co.  v.  Hancock.  695 

Fayette  county,  and  was  committed  to  the  Iowa  hos- 
pital for  the  insane,  where  she  was  confined  until  the 
twenty-first  day  of  Aprif,  1873.  At  that  time  she  was 
removed  to  the  poor-farm  of  the  plaintiff,  where  she 
has  since  remained.  She  is  now,  and  has  been  at  all 
times  since  May,  1861,  insane.  For  many  yearp  she 
had  pending  an  application  for  a  pension  on  account  of 
her  husband,  who  had  been. a  soldier  of  the  United 
States  during  the  War  of  the  Rebellion.  The  applica- 
tion not  having  been  allowed  after  the  lapse  of  several 
years,  the  plaintiff,  with  the  intent  to  be  reimbursed 
for  its  expenses  in  supporting  Mrs.  Nicoll,  employed  an 
attorney  to  prosecute  the  claim,  and  paid  ten  dollars 
for  that  purpose.  In  November,  1882,  on  the  applica- 
tion of  the  plaintiff,  H.  P.  Hancock  was  appointed 
guardian  of  the  estate  of  Mrs.  Nicoll,  and,  having 
qualified  as  such,  entered  upon  the  discharge  of  his 
duties.  In  December,  1888,  the  claim  of  Mrs.  NicoU 
was  allowed,  and  a  sum  of  money,  stated  in  argument 
to  be  about  twenty-four  hundred  dollars,  was  paid  to 
the  defendant  for  her.  The  money  so  paid  comprises 
all  the  property  of  Mrs.  Nicoll  which  the  defendant  has 
received.  In*  March,  1889,  the  plaintiff  filed  against 
the  defendant,  for  allowance,  a  claim  for  three  thou- 
sand and  three  dollars  and  fourteen  cen^,  for  expenses 
incurred  in  adjudging  Mrs.  Nicoll  insane,  in  paying  her 
expenses  at  the  hospital  for  the  insane,  in  supporting 
her  at  its  poor-farm  and  for  money  paid  in  prosecuting 
her  claim  for  a  pension.  The  defendant  filed  objec- 
tions to  the  claim  on  several  grounds,  one  of  which  was 
that  the  money  in  his  hands  was  not  liable  for  the  pay- 
ment of  the  claim,  because  it  was  money  received  from 
the  United  States  as  a  pension.  In  April,  1890,  the 
board  of  supervisors  of  the  plaintiff  remitted  all  of  its 
claim  in  excess  of  eighteen  hundred  dollars.  In  June, 
1889,' the  court,  by  consent  of  parties,  ordered  the 
defendant  to  pay  to  the  plaintiff  for  the  support  of  Mrs. 
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NicoU  the  sum  of  two  dollars  per  week,  and  of  that 
order  no  complaint  is  made.  On  the  final  hearing  the 
coArt  allowed  the  plaintiff  the  sum  of  seventeen  hundred 
and  thirty  dollars  and  eighty-three  cents,  and  from  that 
order  the  defendant  appeals. 

I.     The    order   did    not,    in   terms,   require    the 
payment  of  the  amount  specified  from  pension  money, 
1.  pbopbbty  ex-    ^^*  ^^^  pleadiugs  and  stipulations  in  the 
ex^utio™        case  show  clearly  that  the  defendant  had 
auppoS'of        no  other  funds,  and  that  the  controversy 
**^^'  was  over  the  appropriation  of  the  pension 

money  for  the  payment  of  the  claim  of  the  plaintiff. 
It  is  evident  that  the  order  was  designed  to  be  an  appro- 
priation of  the  pension  money  to  the  amount  specified, 
and  must  be  treated  by  us  as  having  that  effect .  The 
money  in  question  is  in  the  possession  of  the  guardian 
of  the  estate  of  the  pensioner,  and,  therefore,  is  con- 
structively in  her  possession,  and  not  in  the  course  of 
transmission  to  her.  The  estate  of  an  insane  person, 
subject  to  execution,  is  liable  for  the  expenses  incurred 
by  the  county  in  his  support.  Code,  sec.  1433.  The 
right  to  be  reimbursed  for  such  expenses,  if  not  waived 
by  the  board  of  supervisors,  is  similar  to  the  right  to 
recover  from  the  estate  money  for  any  other  legal 
purpose,  and  m  governed  by  the  same  miles.  We  are 
required  to  determine  in  this  case  whether  the  pension 
money  of  an  insane  person,  received  from  the  United 
States  after  chapter  23,  Acts  of  Twentieth  General 
Assembly,  Iowa,  exempting  pension  money,  took 
effect,  is  liable  for  expenses  incurred  and  paid  by  the 
county  in  which  such  person  has  his  legal  residence  for 
his  supi)ort.  We  are  agreed  that  the  pension  money  is 
not  liable  for  such  expenses  incurred  after  the  act 
named  took  effect,  and  before  an  order  appropriating 
money  for  future  support  is  made.  Whether  it  can  be 
appropriated  by  an  order  providing  for  expenses  to  be 
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thereafter  incurred  is  a  question  not  involved  in  this 
<5ase,  and  not  determined. 

II.     In  regard  to  the  right  of  the  county  to  have 
appropriated  pension  money  received  after  the  act  named 

took  eflEect,  for  expenses  incun-ed  and  paid 
by  it  in  support  of  the  insane  pensioner 
before  that  time,  we  are  not  agreed.  As  to  that,  the 
rule  announced  by  the  majority  of  this  court  in  Crow  v. 
Brown,  81  Iowa,  governs.  The  writer  adheres  to  the 
views  expressed  in  the  minority  opinion  in  that  case, 
bnt  the  other  members  of  the  court  are  satisfied  with 
the  views  expressed  in  the  majority  opinion,  and  the 
order  of  the  district  court  is,  therefore,  reversed. 


R.  Truman,  Appellant,  v.  J.  F.  Bishop  et  ah.  Appellees. 

1.  Promissory  Notes:  indorsement  in  blank:  parol  evidence: 
VERDICT:  EVIDENCE.  Where  in  an  action  against  one  upon  his 
indorsement  in  blank  upon  a  promissory  note  the  defendant  relied,  as 
a  defense  thereto,  upon  proof  of  an  oral  agreement,  alleged  to  have 
been  made  at  the  time  of  said  indorsement,  that  the  plaintiff  was  to 
take  the  note  without  recourse  on  the  defendant,  and  the  prepond- 
erance of  the  direct  evidence  to  the  fact  of  such  agreement  was  with 
the  plaintiff,  but  it  appeared  that  the  consideration  received  by  the 
defendant  for  the  transfer  of  said  note  was  considerably  less  than  the 
face  value  thereof,  held,  that  a  verdict  for  the  defendant  would  not  be 
set  aside  as  not  being  supported  by  the  evidence. 

"2.  New  Trial:  misconduct  of  jury:  prejudice.  Where  a  juryman, 
during  the  trial  of  a  cause,  disputed  with  the  plaintiff,  as  to  the  testi- 
mony given  by  him  at  a  former  period  of  the  trial,  and  then,  in  an 
offensive  manner,  called  for  the  reading  of  the  reporter's  notes  of  such 
testimony,  and  afterwards  said  juryman  and  another  engaged  in  a 
controversy  with  the  plaintiff's  counsel  concerning  the  proper  con- 
struction of  certain  documentary  evidence,  and  because  of  such 
conduct  the  court  instructed  the  jury  that  the  points  in  the  testimony 
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whioli  were  the  subject  of  dispute  were  wholly  immaterial,  held,  that 
while  the  conduct  of  the  juryman  was  improper  it  could  not  be  said 
in  view  of  the  instruction  of  the  court  that  the  plaintiff  was  prejudiced, 
thereby. 

8.  Promiasory  Note :  liabilitt  of  ikdorser:  iNSTRucmoNS  to  jubt. 
The  court  instructed  the  jury  that  the  law  presumed  from  the  defend- 
ant's indorsement,  that  he  guaranteed  the  payment  or  the  note,  and 
that  the  burden  of  proof  was  upon  the  defendant  to  show  that  when 
he  indorsed  said  note  he  did  not  intend  to  guarantee  the  x>ftyment 
thereof.  Held,  that  in  view  of  other  instructions  giyen  by  the  court, 
and  the  fact  that  the  jury  found  especially  that  there  was  an  agree- 
ment that  the  plaintiff  should  take  the  note  without  recourse,  the  error  * 
in  the  instruction  was  without  prejudice  to  the  plaintiff. 

4.  : : .  A  written  contract  made,  pending  the  con- 
summation of  the  transaction  in  question,  recited,  that  the  defendant 
8.  had  "indorsed  and  deposited"  with  one  U.  the  note  sued  upon,  and 
the  plaintiff  asked  the  court  to  instruct  the  jury  that  if  they  found  that 
the  defendant  S.  signed  said  agreement,  then  they  should  not  consider 
the  testimony  of  said  defendant  respecting  the  agreement  under  which 
said  note  was  taken  by  the  plaintiff.  Held,  that  the  indorsement  on 
the  note  was  a  part  of  the  contract,  and  that  being  in  blank,  and  the 
character  of  the  indorsement  not  being  defined  by  the  contract,  it  was 
competent  to  show  by  parol  that  it  was  to  be  without  recourse,  and, 
therefore,  the  instruction  was  properly  refused* 


Appeal  from  Creston  Superior  Comt. — Hon.  S.  R.  Davis,. 

Judge. 

Monday,  October  26,  1891. 

Action  upon  a  promissory  note.  There  was  a  trial 
to  a  jury,  resulting  in  a  verdict  and  judgment  for  the 
defendant  Schmitz.     The  plaintiff  appeals. — Affirmed. 

Phillips^  Day  <S>  Crosby^  for  appellant. 

Tho8.  L,  Maxwell  and  J.  M.  Milligany  for  appellee. 

RoTHROCK,  J. — ^I.  The  note  in  question  is  for  the 
sum  of  four  thousand  dollars.  The  following  is  a  copy^ 
thereof: 
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"$4,000.     Santa  Anna,  Cal.,  February  20,  1888. 

"On  or  before  two   years   after  date,    for    value 

received,  in  gold  coin  of  the  government  of  the  United 

1.  promibsoby      States,  I  promise  to  pay  to  Carl  Schmitz 

ment  in  biankl  or  Order,  at  Santa  Anna,  California,  the 

Sarol  evi- 
dSt^^Ti-'"      ^^^  ^^  ^^^^  thousand  dollars  ($4,000), 
dence.  ^th  interest  from  August    1,   1887,    at 

the  rate  of  ten  per  cent,  per  annum,  until  paid. 
Interest  payable  annually,  and,  if  not  so  paid  as 
it  becomes  due,  to  be  compounded,  and  bear  the 
same  rate  of  interest  as  the  principal;  and,  in 
case  default  should  be  made  in  the  payment  of  any 
interest  when  due,  both  principal  and  int>erest  to 
become  due  and  payable  immediately  after  such  default, 
at  the  option  of  the  holder  of  this  note ;  both  principal 
and  interest  payable  in  like  gold  coin. 

"J.  F.  Bishop/' 
The  payment  of  this  note,  and  another  note  for 
thirty-five  hundred  dollars,  of  even  date  therewith,  and 
drawing  a  like  rate  of  interest,  was  secured  by  a 
mortgage  on  certain  real  estate  situated  in  the  state 
of  California.  On  the  tenth  day  of  April,  1889,  the 
defendant  Schmitz  assigned  the  mortgage  securing  the 
payment  of  said  notes  to  the  plaintiiBE,  and  indorsed 
the  notes  in  blank  by  writing  his  name  on  the  back  of 
the  same,  and  delivered  them  to  the  plaintiflE.  In  con- 
sideration for  the  notes  and  mortgage,  the  plaintiff  con- 
veyed to  said  Schmitz  a  farm  in  Union  county,  in  this 
state,  consisting  of  three  hundred  and  sixty  acres,  and 
paid  him  one  thousand  dollars  in  money.  The  mort- 
gage upon  the  land  in  California  was  foreclosed  by  the 
plaintiff,  and  the  amount  of  the  note  for  thirty-five 
hundred  dollars  was  realized  from  the  foreclosure.  The 
note  in  controversy  was,  therefore,  unpaid.  It  was  duly 
protested  for  non-payment.  When  this  action  was 
brought.  Bishop,  the  maker  of  the  note,  made  no 
defense,  and  judgment  was  rendered  against  him  for 
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the  amount  claimed.  The  defendant  Schmitz  answered, 
<3laiming  that,  at  the  time  of  the  trade  with  the  plain- 
tiff, it  was  distinctly  agreed  and  understood  by  the 
plaintiff  and  said  Schmitz  that  the  plaintiff  was  to  take 
the  note  without  recourse  on  the  defendant  Schmitz, 
and  that  he  was  to  look  solely  to  the  defendant  Bishop 
and  to  the  mortgage  security  for  payment. 

That  this  is  a  valid  defense,  cannot  now  be  called 
in  question,  and  we  do  not  understand  counsel  for  the 
appellant  to  claim  otherwise.  The  precise  question  was 
determined  by  this  court  in  the  case  of  Harrison  v. 
McKim,  18  Iowa,  485,  where  it  was  held  that,  in  an 
action  by  the  indorsee  against  the  indorser  of  a  prom- 
issory note,  on  an  indorsement  made  in  blank,  it  is 
competent  for  the  defendant  to  show  by  parol  evidence 
that  the  plaintiff  took  the  note  thus  indorsed  without 
recourse. 

But  it  is  claimed  that  the  evidence  did  not  warrant 
the  jury  in  finding  that  the  note  was  indorsed  without 
recourse,  and  that  the  verdict  is  the  result  of  passion 
and  prejudice  against  the  plaintiff  and  his  action.  It 
is  true  that  the  defendant  was  the  only  witness  who 
testified  to  the  alleged  agreement,  and  he  was  plainly 
contradicted  by  the  plaintiff  in  his  testimony.  There 
were  also  at  least  two  other  witnesses  who  contradicted 
the  testimony  of  the  defendant  on  material  facts.  So 
far  as  the  number  of  witnesses  and  their  testimony  is 
to  be  considered,  the  very  decided  weight  of  the  evi- 
dence is  with  the  plaintiff ;  and  it  is  also  to  be  conceded 
that  the  burden  was  on  the  defendant  to  establish  the 
defense  by  a  preponderance  of  e\ddence.  But  juries 
are  always  directed  by  the  courts,  and  properly,  too, 
that  the  preponderance  of  evidence  is  not  necessarily 
to  be  determined  by  the  number  of  witnesses  who  affirm 
or  deny  a  given  state  of  facts.  There  are  other  consid- 
erations to  be  taken  into  account,  which  we  need  not 
here  discuss. 
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There  is  one  line  of  evidence  which  the  court  per- 
mitted to  be  submitted  to  the  jury  over  the  objec- 
tion of  the  plaintiff.  The  defendant  was  permitted 
to  prove  the  value  of  the  farm  taken  in  exchange 
for  the  notes.  He  testified  as  a  witness  that  the 
farm  was  worth  fifteen  dollars  an  acre,  which  would 
make  the  value  of  the  farm  not  to  exceed  fifty-four 
^hundred  doUars.  Another  witness  testified  that  it  was 
of  the  value  of  five  thousand  dollars.  This,  with  the 
cash  payment  of  one  thousand  dollars,  would  make 
consideration  paid  for  the  notes  amount  to  from  six 
thousand  dollars  to  sixty-five  hundred  dollars.  The 
notes  at  that  time,  including  the  interest,  amounted  to 
over  eight  thousand  dollars.  In  our  opinion,  the  evi- 
dence under  consideration  was  relevant  to  the  issue. 
The  contract  of  indorsement  was  in  dispute.  There 
was  a  conflict  in  the  evidence  upon  the  fact.  It 
appears  to  us  that  the  value  of  the  land  was  a  fact 
proper  to  be  taken  into  consideration  in  determining 
whether  the  defendant's  defense  was  well  founded.  It 
was  at  least  to  be  considered  for  what  it  was  worth.  If 
the  notes  and  mortgage  wero  put  into  the  trade  at 
fifteen  hundred  dollars  or  two  thousand  dollars  less 
than  their  face  value  and  interest,  it,  to  say  the  least, 
tends  to  corroborate  the  claim  of  the  defendant  that  he 
did  not  make  himself  personally  liable  by  the  indorse- 
ment. This  evidence  is,  in  principle,  the  same  as 
where  there  is  a  direct  conflict  in  the  evidence,  as  to  the 
contract  price  of  the  property  or  of  services,  it  is  com- 
petent to  show  the  actual  value  as  corroborative  of  the 
claim  made  by  one  of  the  parties.  See  Johnson  v.  Har- 
der^ 45  Iowa,  677;  Delaware  Co,  Bank  v.  Buncombe,  48 
Iowa,  488,  and  Jfi^wer  v.  Barling y  7  N.  W.  Eep.  (Mich. ) 
77 ;  Campau  v.  Moran,  31  Mich.  280.  We  cannot  disturb 
the  verdict  as  being  without  support  in  the  evidence. 

II.     It  is  further  claimed  by  counsel  for  the  appel- 
lant that   certain   jurors  were   guilty  of   such   gross 


702  Truman  v.  Bishop.  [83  Iowa 

t  NiBw trial-  misconduct  during  the  trial  as  to  require 
jS^'fJ^^S-^'  *^®  verdict  to  be  set  aside  on  that  ground, 
dice.  rpj^Q  misconduct  complained  of  is  set  out 

in  the  bill  of  exceptions  as  follows:  *'Be  it  further 
remembered,  that  during  the  taking  of  the  testimony 
in  said  cause  one  of  the  jurors  named  Kirsch  asked 
the  plaintiflE  what  he  testified  at  a  former  period  in  the 
trial  about  having  been  in  the  oflSce  of  the  Madison 
House,  and  stated,  in  the  presence  of  his  fellow-jurors, 
that  he  understood  the  plaintiff  Truman  to  testify 
that  he  had  never  been  in  the  office  of  the  Madison 
House;  and  then,  in  an  imperious  and  commanding 
tone,  he  said  that  he  called  for  the  reading  of  Truman's 
testimony,  as  shown  by  the  reporter's  notes.  Be  it 
further  remembered  that,  during  the  argument  of  the 
plaintiff's  counsel  to  the  jury,  two  of  the  jurors,  Kirsch 
and  Hall,  engaged  in  a  discussion  and  controversy  with 
the  plaintiff's  counsel  in  regard  to  the  meaning  and 
construction  of  Exhibit  C ;  and  Kirsch  stated  that,  as 
he  understood  the  contract,  it  simply  provided  for  a 
forfeiture  of  five  hundred  doUars  in  case  either  party 
failed  to  complete  the  undertaking ;  and  the  conduct  and 
manner  of  both  jurors  was  such  that  the  court  at  the 
time  remarked  that  the  action  of  the  jury  was  unusual 
and  extraordinary;  and,  because  of  such  conduct  and 
manner  the  court  gave  to  the  jury  instruction,  numbered 
8,*  after  he  had  completed  the  instructions  intended  to 
be  given."  We  are  of  opinion  that  the  jurors  chi^rged 
with  misconduct  did  not  conduct  themselves  in  that 
orderly  manner  which  usually  prevails  in  courts  of 
record  in  this  state.     It  is  always  allowable,  and  we 

*8.  At  the  request  of  the  plaintiff  you  are  farther  instraoted  that  it  is  wholly 
Immaterial  whether  the  defendant  Bohmits  left  said  notes  with  the  witness 
Davenport,  and  gave  the  plaintiff  a  lien  upon  them  pending  the  completion  of 
the  contract  of  sale  of  notes.  His  liability  as  an  indorser  would  begin  at  the 
time  he  delivered  the  note  to  plaintiff.  The  question  for  you  to  determine  is 
whether  when  Schmits  indorsed  said  note  it  was  the  agreement  between  him- 
self and  Tmman  that  Truman  was  to  look  solely  to  Bishop  and  tibie  mortgage 
«n  the  California  land  for  payment,  and  this  you  must  determine  from  the  evi- 
dence. 
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think  courts  generally  approve,  of  jurors  asking  occa- 
sional questions  of  witnesses  while  giving  their  testi- 
mony. But  it  is  manifestly  improper  for  a  juror  to 
6nter  upon  disputes,  and  call  for  the  reading  of  minutes 
of  testimony  previously  given,  and  to  enter  upon  a  dis- 
cussion and  controversy,  with  counsel  in  the  case  as  to 
the  construction  of  written  evidence.  But  we  cannot 
say,  in  view  of  the  instruction  given  by  the  court  to 
the  jury  which  is  referred  to  in  the  above  extract  from 
the  bill  of  exceptions,  that  the  plaintiflE  was  at  all  pre- 
judiced by  the  unseemly  and  reprehensible  conduct  of 
said  jurors. 

in.     Complaint  is  made  of  the.  first  paragraph 
of  the  charge  to  the  jury.     So  far  as  material  to  the 

question,  that  part  of  the  instruction  is  as 
'  nofe:  ifawTity   foUows:     *^So,  if  the  pcrsou  to  whom  a 

of  Indorser: 

^structioiia      noto  is  payable  transfers  it  to  another 

person,  and  writes  his  name  upon  the 
back  of  the  note,  the  law  presumes  that  he  guarantees 
the  payment  of  the  note  if  the  original  maker  of  the 
note  refuses  to  pay  it ;  and  the  burden  of  proof  is  upon 
the  indorser  to  show  that  when  he  indorsed  it  he  did 

■  

not  intend  to  guarantee  such  payment.''  It  is  claimed 
that  this  instruction  is  erroneous  because  the  liability 
of  the  indorser  is  thereby  made  to  depend  upon  his 
mere  intention ;  that  it  may  be  a  mere  secret  intention, 
not  disclosed  to  the  indorsee.  This  instruction  should 
have  been  more  explicit.  But  in  \nlew  of  the  other 
instructions  given  by  the  court,  and  in  view  of  the  fact 
that  the  jury  found  specially  that  there  was  an  agree- 
ment that  the  plaintiflE  should  take  the  note  without 
recourse,  the  error,  if  any,  was  without  prejudice  to 
the  plaintiflE. 

IV.     The  plaintifE's  counsel  requested  the  court  to 
charge  the  jury  as  follows:     **If  the  contract  (Exhibit 

C)  introduced  in  evidence  was  signed  by 

defendant  and  Truman,  as  testified  to  by 
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Truman  and  Davenport,  then  that  contract,  under  the 
law,  embraces  the  entire  agreement  of  the  parties, 
which  cannot  be  added  to,  varied,  modified  or  explained 
by  the  testimony  of  the  defendant  Schmitz;  and,  if  you 
find  that  such  agreement  was  signed  as  above  stated, 
you  will  lay  entirely  out  of  the  consideration  of  this 
question  all  the  testimony  of  tlie  defendant  Schmitz  a& 
to  the  terms  of  the  contract.'^  It  appears  in  evidence 
that  when  the  terms  of  the  exchange  were  agreed  upon 
between  the  plaintiff  and  the  defendant  they  did  not 
have  a  description  of  the  mortgaged  land,  and  they 
entered  into  a  written  agreement  touching  their  con- 
tract, which  was  drafted  and  held  by  one  Davenport 
until  the  assignment  and  conveyance  could  be  exe- 
cuted. This  written  contract  is  the  one  referred  to  in 
the  instruction  as  ''Exhibit  C/'  It  contains  the  fol- 
lowing clause:  ''And  R.  Truman  has  deposited  in  the 
hands  of  D.  Davenport  five  hundred  dollars,  and,  when 
said  Schmitz  shall  comply  with  his  part  of  this  con- 
tract, then,  if  R.  Truman  shall  fail  or  refuse  to  comply 
with  the  same,  he  hereby  forfeits  to  said  Schmitz  said 
five  hundred  dollars  as  liquidated  damages,  and  said 
Schmitz  has  indorsed  and  deposited  with  D.  Davenport 
the  two  notes  above  described. ''  It  is  utged  that 
because  this  written  contract  recited  that  the  notes 
were  indorsed  by  Schmitz,  and  deposited  with  Daven- 
port, this  was  a  full  indorsement,  made  so  by  the  writ- 
ten contract,  and  that  it  is  not  competent  to  contradict 
it  by  parol  evidence.  But  in  construing  the  contract 
reference  must  be  had  to  the  notes,  and  to  the  indorse- 
ment which  was  actually  made  thereon.  The  blank 
indorsement  was  a  part  of  the  contract,  and  it  is  com- 
petent to  show  by  parol  that  it  was  agreed  that  it 
should  be  without  recourse.  Such  evidence  does  not 
in  any  sense  contradict  the  written  contract.  The 
notes  were  indorsed,  and  the  contract  does  not  define 
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the  character  of  the  indorsement.     That  is  to  be  ascer- 
tained by  what  was  written  on  the  back  of  the  notes. 

V.  The  defendant  attempted  to  appeal  from  a 
ruling  of  the  court  upon  a  demurrer  to  two  counts  in 
the  answer.  We  need  not  determine  whether  an 
appeal  will  lie  in  behalf  of  the  appellee.  As  we  iSnd 
that  there  is  no  error  demanding  a  reversal  of  the 
judgment^  the  same  will  be  affibmed. 


1. 


2. 


R.  M.  Stanbrough,  Appellant,  v.  Edwabd  Cook, 

Appellee. 

Lease  of  Lands  Pendingr  Litigation :  constructive  notice: 
BIGHTS  OF  LESSEE.  Under  a  lease  of  lands  taken  pending  proceedings 
to  foreclose  the  lessor's  equity  of  redemption  in  the  leased  premises, 
the  lessee  will  hold  said  premises  subject  to  the  rights  of  the  plaintiff 
in  said  proceeding,  and  will  be  bound  by  the  judgment  rendered 
therein  although  not  made  a  party  thereto. 


: :  :  effect  of  opening  judgment  as  to  lessor. 

The  lessor  having  been  served  with  notice  of  said  proceeding  by 
publication  only,  her  subsequent  appearance  to  defend,  as  provided 
by  section  2877  of  the  Code,  held,  not  to  extend  the  time  of  said 
lessee's  right  of  possession  under  said  lease,  pending  the  retrial, 
beyond  the  limit  of  time  for  redemption  by  said  lessor  as  fixed  by  said 
judgment. 

Foreclosure  of  Mortffagre:  redemption:  right  of  possession. 
An  adjudication  entitling  persons  interested  in  real  estate  to  redeen^ 
from  a  foreclosure  sale  thereof  after  the  expiration  of  the  statutory 
period  for  redemption  will  not  entitle  such  persons,  nor  those  claiming 
under  them^  to  the  possession  of  such  property  during  the  extension 
of  time  for  redemption,  and  after  the  delivery  of  a  sheriff's  deed 
under  said  sale. 


:   conversion  of  crops  bt  lessee:    uabilitt  to  grantee 

under  sheriff's  deed,  a  lessee  of  lands  under  a  lease  as  above 
described  is  not  entitled  to  the  protection  of  the  provisions  of  section 
3264  of  the  Code  as  against  an  action  to  recover  damages  for 
the  wrongful  conversion  of  pasturage  and  crops  raised  upon  the 
demised  premises  after  the  execution  and  delivery  of  a  sheriff's  deed 
to  the  plaintiff  in  said  foreclosure  proceeding. 
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6.     :   :  .    An  aotion  for  damages  based  upon  snoh 

conversion  may  be  maintained  by  the  owner  of  the  premises  nnder 
sheriff's  deed  while  the  lessee  is  in  possession,  and  before  an  action  to 
recover  the  demised  premises  has  been  commenced. 

Appeal  from  Delaware  District  Court. — Hon.  D.  J. 

Lekehan,  Judge. 

Monday,  October  26,  1891. 

Action  to  recover  the  value  of  certain  pasturage 
and  crops  alleged  to  have  belonged  to  the  plaintiff,  and 
to  have  been  wrongfully  appropriated  by  the  defendant, 
and  converted  to  his  own  use.  There  was  a  trial  by  the 
court,  without  the  intervention  of  a  jury,  and  a  judg- 
ment in  favor  of  defendant.  The  plaintiff  appeals. 
JReversed. 

Powers  (&  Lacy  and  Yoran  <&  Arnold j  for  appellant. 

Henderson^  Rurdj  Daniels  dt  Kiesely  for  appellee. 

Robinson,  J. — ^The  pasturage  and  crops  in  contro- 
versy grew  on  land  which  is  owned  by  the  plaintiff. 
He  obtained  the  title  as  follows:  In  March,  1882, 
H.  P.  Chapman,  then  the  owner  of  the  land,  executed  a 
mortgage  thereon  to  one  Emma  Chase,  which  was  duly 
recorded  on  the  jBrst  day  of  April  of  that  year.  That 
mortgage  was  foreclosed  by  a  decree  which  was  rendered 
on  the  fifteenth  day  of  February,  1887.  On  the  twelfth 
day  of  the  next  September  the  land  was  sold  to  the 
plaintiff  under  the  decree  of  foreclosure,  and  on  the 
fifteenth  day  of  September,  1888,  a  sheriff's  deed  there- 
for was  executed  and  delivered  to  the  plaintiff,  and  duly 
recorded.  The  defendant  took  possession  of  the  prem- 
ises in  March,  1888,  under  a  lease  made  to  him  by 
Susan  E.  Daniels.  She  claimed  title  from  Chapman 
through  the  foreclosure  of  a  mortgage  given  by  him  on 
the  first  day  of  March,   1884.     That  mortgage  was 


J 
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foreclosed,  the  property  in  controversy  sold  under  the 
decree  of  foreclosure,  and  on  the  seventh  day  of  April, 

1887,  a  '  sheriflE's  deed  therefor  was  issued  to  Lucy 
Daniels.  On  the  twenty-sixth  day  of  October,  1887, 
she  conveyed  the  interest  she  acquired  by  the  sheriff's 
deed  to  the  lessor  of  the  defendant.  Some  questions  in 
regard  to  the  title  under  which  the  parties  to  this  action 
respectively  claim  were  considered  in  Stanbrough  v. 
Daniels,  77  Iowa,  562.  A  decree  of  foreclosure  was  ren- 
dered in  favor  of  the  plaintiff  in  that  case,  and  the  time 
for  redemption  was  extended  by  this  court  for  the  period 
of  ninety  days  from  the  twentieth  day  of  May,  1889. 
Susan  E.  Daniels  had  been  made  a  party  to  that  action, 
but  was  served  with  notice  thereof  by  publication  only, 
and  did  not  appear  therein  until  after  the  rendition  of 
the  decree,  which  was  in  March,  1888.  In  January, 
1890,  she  appeared  in  the  district  court,  and  on  her 
application  it  was  ordered  that  there  be  a  retrial  of  the 
cause  so  far  as  it  affected  her,  and  that  she  be  permitted 
to  make  defense.  She  thereupon  filed  an  answer,  in 
which  she  set  out  several  defenses,  but  it  doeg  not 
appear  that  there  has  yet  been  a  retrial. 

I,     The  defendant  was  not  made  a  party  to  any  of 

the  foreclosure  proceedings  affecting  the  land,  and  his 

1.  lbasb  of  lands  ^ights  and  those  of  his  lessor  have  never 

5onf cJn^^*^*"  been  adjudicated  excepting  by  ike  decree 

SSice7?ighte   in  the  case  in  which  the  retrial  was  ordered. 

esaee.        ^i^Qut   the  fifteenth  day  of  September, 

1888,  the  plaintiff  demanded  of  the  defendant  the 
possession  of  the  premises;  and  on  the  eleventh  day  of 
October,  1888,  the  plaintiff  served  upon  the  defend- 
ant a  notice  in  writing  to  quit  and  surrender  the 
premises  within  three  days.  On  the  second  day  of  the 
next  month  the  plaintiff  notified  the  defendant  to  quit 
«id  surrender  the  premises  within  thirty  days,  and  on 
the  twenty-second  day  of  December,  1888,  and  again  on 
the  twenty-fourth  day  of  August,  1889,  similar  notices 
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were  served.  This  action  was  commenced  on  tlie 
thirtieth  day  of  October,  1889.  Prior  to  that  date  the 
defendant  had  paid  to  Susan  E.  Daniels  all  the  rent 
which  had  become  due  by  the  terms  of  her  lease.  The 
petition  alleges  that  the  plaintiflE  is  and  has  been  since 
the  fifteenth  day  of  September,  1888,  the  owner  in  fee 
simple  of  the  premises  in  controversy,  and  that  he  has 
been  entitled  to  the  exclusive  use  and  occupation 
thereof  at  all  times  since  that  date,  and  that  during 
that  time  the  defendant  has  wrongfully  occupied  the 
premises,  and  has  wrongfully  gathered  and  converted 
the  crops  and  products  therefrom  to  his  own  use. 
Judgment  for  one  thousand  dollars  and  costs,  and  for 
an  injunction  to  restrain  the  defendant  from  a  repeti- 
tion or  continuance  of  the  wrong,  is  demanded. 

The  case  of  Stanhrough  v.  Daniels  was  commenced 
in  October,  1887.  On  the  first  day  of  the  next  month 
an  amendment  to  the  petition  making  Susan  E.  Daniels 
a  party  defendant  was  filed.  The  relief  asked  was  the 
foreclosure  of  the  lien  of  the  plaintiff  represented  by  the 
sheriflE's  certificate  of  sale  held  by  him,  and  the  fixing 
of  a  time,  as  against  all  the  defendants,  not  extending 
beyond  September  12,  1888,  within  which  redemption 
from  the  sheriff's  sale  should  be  made ;  and,  if  redemp- 
tion was  not  made  within  the  time  fixed,  then  that 
the  defendants  be  forever  estopped  from  claiming  any 
interest  in  the  premises  in  controversy.  The  demand 
for  relief  was  based  upon  a  suflScient  statement  of  facts 
in  the  petition  as  amended,  and  from  the  time  the 
amendment  was  filed  aU  parties  interested  in  the  prem- 
ises had  constructive,  if  not  actual,  notice  of  the 
title  theretb  of  the  plaintiff  and  of  Susan  E.  Daniels. 
The  last-named  person  was  adjudged  in  default  for 
want  of  an  appearance  on  the  twentieth  day  of  March, 
1888,  and  on  the  same  day  the  court  found  against  all 
of  the  defendants,  and  in  favor  of  the  plaintiff,  adjudg- 
ing his  lien  as  represented  by  his  certificate,  of  sale  to 
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be  paramount  and  superior  to  that  of  each  and  all  of 
the  defendants,  and  decreeing  that,  unless  redemption 
from  the  sheriff's  sale  should  be  made  on  or  before  the  i? 

twelfth  day  of  September,  1888,  all  the  right,  title  and 
claim  of  the  defendants  should  be  absolutely  and  for- 
ever barred  and  foreclosed.  The  defendant  took  his 
lease  a  short  time  before  the.  decree  was  rendered,  but 
with  constructive  notice  that  the  plaintiff  demanded 
and  claimed  to  be  entitled  to  the  premises.  His  lease 
was,  therefore,  subject  to  all  the  rights  of  the  plaintiff, 
and  he  acquired  no  greater  right  to  occupy  and  use  the 
premises  than  that  possessed  by  his  lessor.  The  title 
of  the  lessor  had  been  acquired  through  a  mortgage 
which  was  junior  to  that  under  which  the  plaintiff 
claimed,  and  to  which  it  was  subject.  Dotmard  v.  Grolfj 
40  Iowa,  597;  Shricker  v.  Field j  9  Iowa,  371;  Shaw 
V.  Heiseyy  48  Iowa,  468;  2  Freeman  on  Executions, 
sec.  335.  The  interest  acquired  by  the  defendant,  as 
fixed  by  the  decree,  was  the  right  to  occupy  and  use 
the  premises  until  the  twelfth  day  of  September,  1888, 
and  no  longer,  unless  redemption  was  made.  The  fact 
that  he  was  not  made  a  party  to  the  foreclosure  pro- 
ceedings did  not  enlarge  his  rights,  nor  affect  those  of 
the  plaintiff  fixed  by  the  decree,  for  the  reason  that  the 
litigation  was  pending  when  the  lease  to  defendant  was 
given.  He  was  bound  by  the  judgment,  although  not 
made  a  party  to  it.  Code,  sec.  2628 ;  Jacksonv.  C.j  M.  <& 
A,  By.  Co. J  64  Iowa,  294,  and  authorities  therein  cited. 
II.  It  is  said  that  the  foreclosure  proceedings,  as 
against  Susan'  E.  Daniels,  are  still  pending,  and  that    , 

2. : . J  the  decree  rendered  against  her  by  default ' 

^Ijud^eSt"  is  entitled  to  no  weight  as  an  adjudication 
as  to  lessor.     ^£  j^^^  iutcrcsts  and  the  rights  created  by 

her  lease  to  the  defendant.  Her  application  for  leave 
to  make  defense  in  the  action  was  authorized  by  section 
2877  of  the  Code.  That  provides  that  when  a  judg- 
ment has  been  rendered  against  a  defendant,  who  did 
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not  appear,  and  who  was  served  by  publication  only, 
he  may  appear  at  any  time  within  two  years  after  the 
rendition  of  the  judgment,  and  move  to  have  the  action 
retried,  and,  security  for  costs  being  given,  that  he 
shall  be  admitted  to  make  defense.  It  further  provides 
that,  when  that  is  done,  "the  action  shall  be  retried  as 
to  such  defendant  as  if  there  had  been  no  judgment.'^ 
But  that  clause  refers  only  to  the  mode  of  trial.  In  all 
other  respects  the  judgment  stands  as  rendered  until, 
upon  the  new  trial,  grounds  are  disclosed  for  modifying 
or  setting  it  aside.  That  is  clearly  indicated  by  the 
following  provision:  '*  And  upon  a  new  trial  the  court 
may  confirm  the  former  judgment,  or  may  modify 
or  set  it  aside,  and  may  order  the  plaintiff  to  restore 
any  money  of  such  defendant  paid  to  him  under  it, 
and  yet  remaining  in  his  possession,  and  pay  to  the 
defendant  the  value  of  any  such  property  which  may 
have  been  taken  in  attachment  in  the  action  or  under 
the  judgment  not  restored,.''  Section  2878  provides 
'  'that  the  title  of  a  purchaser  in  good  faith  to  any  prop- 
erty sold  under  attachment  or  judgment  shall  not  be 
affected  by  the  new  trial  permitted  by  the  preceding 
section,  except  the  title  of  property  obtained  by  the 
plaintiff,  and  not  bought  in  good  faith  of  him  by 
others."  A  new  trial,  as  prescribed  by  section  2877  of 
the  Code,  is  recognized  by  chapter  1  of  title  19  of 
the  Code  in  regard  to  proceedings  to  reverse,  vacate 
or  modify  judgments.  Sec.  3154,  subd.  2.  Section 
3159,  found  in  that  chapter,  provides  that  the  judg- 
ment shall  not  be  vacated  untU  it  is  adjudged  that 
there  is  a  valid  defense  to  the  action ;  and  that,  when 
the  judgment  is  modified,  all  liens  and  securities 
obtained  under  it  shall  be  preserved  to  the  modified 
judgment.  No  relief  from  the  judgment  rendered  on 
default,  and  no  restitution  of  the  property  acquired 
under  it,  are  authorized  until  a  retrial  is  had.  It  is 
treated  as  a  full  adjudication  of  the  rights  of  the 
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parties  until,  on  a  new  trial  had  as  though  it  had  not 
been  rendered,  it  is  found  to  be  erroneous,  and  is  mod- 
ified or  vacated.'  See  Morton  v.  Coffin,  29  Iowa,  238. 
Our  conclusion  is  not  in  conflict  with  what  was  deter- 
mined in  Pollock  V.  Simpson,  67  Iowa,  519.  The 
question  involved  in  that  case  was  whether  a  notice  of 
an  application  for  a  retrial,  under  section  2877,  was 
necessary,  and  this  court  held  that  it  was  not,  saying 
that,  ^^  for  the  purpose  of  a  retrial,  the  judgment  there- 
tofore rendered  is  to  be  treated  as  a  nullity.'^  The 
effect  of  the  judgment  for  other  purposes  was  not  con- 
sidered. 

III.     It  is  claimed  that  the  time  given  by  this  court 
for  redemption  in  Stanbrough  v.  Daniels,  supra,  did  not 

expire  until  the  eighteenth  day  of  August, 

■  ureof  mort-'    1889,  and  that  the  righ^  of  redemption 

tion:  riffhtof    carried  with  it  the  right  of  possession. 

Susan  E.  Daniels  was  not  a  party  to  the 
decree  named,  and  whether  she  can  derive  any  benefit 
from  it  may  be  doubtful ;  biit,  conceding  for  the  pur- 
poses of  this  appeal  that  she  can,  we  have  to  say  that 
the  right  of  redemption  given  by  the  decree  was  not 
the  statutory  one,  and  gave  no  right  of  possession. 
The  plaintiff  in  the  case  had  obtained  a  decree  fore- 
closing his  lien,  as  against  all  the  defendants  in  the 
action,  and  fixing  the  twelfth  day  of  September,  1888, 
as  the  time  after  Vhich  redemption  could  not  be  made. 
He  received  a  sheriff's  deed  a  few  days  after  that  date, 
and  thereby  acquired  the  right  of  possession  under  a 
title,  which  was  paramount  to  that  under  which  Lucy 
Daniels  and  her  grantee  claimed.  The  appeal  did  not 
affect  the  right  of  possession  he  thus  acquired,  and  the 
decree  did  not  refer  to  it,  and  did  not  operate  to  defeat 
or  modify  it. 

rV.     The  delivery  of  the  sheriff's  deed  to  plaintiff 
vested  in  him  the  ownership  of  the  premises,  and  of 
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^  .  conver-     ^^^  crops  then  growing  thereon,  and  the 

by^ewee^fu-  ^ght  of  immediate  possession.  Wheeler 
fei?  under  ^-  Kirkefidall,  67  Iowa,  612;  MaHin  v. 
sheriff's  deed.  Xfiopp,  57  lowa,  343;  Eecht  v.  Dettmafiy 
56  Iowa,  680;  Downard  v.  Groffj  40  Iowa,  597.  But 
the  appellee  contends  that  he  is  a  tenant  in  possession, 
in  good  faith,  under  a  lease  from  another;  that  h^  has 
paid  all  the  rent  which  is  due  by  the  terms  of  his  lease; 
and  that  he  is  entitled  to  the  protection  of  section  3264 
of  the  Code.  That  provides  that  ''a  tenant  m  posses- 
sion in  good  faith,  under  a  lease  or  license  from  another, 
is  not  liable  beyond  tlje  rent  in  arrear  at  the  time  of 
suit  brought  for  the  recovery  of  land,  and  that  which 
may  afterwards  accrue  during  the  continuance  of  his 
possession.^'  That  section  is  found  in  a  chapter  which 
provides  for  actions  for  the  recovery  of  real  estate,  and 
evidently  refers  to  actions  of  that  kind.  This  is  not 
such  an  action,  but  is  brought  to  recover  damages  for 
the  wrongful  conversion  of  pasturage  and  crops.  The 
section  does  not,  therefore,  apply.  Gardner  v,  Gardner j 
25  Iowa,  102.  It  is  said  the  authority  cited  supports 
the  claim  of  the  appellee  that  he  is  not  liable  in  this 
action.  But  in  that  case  there  was  a  dispute  as  to 
titles,  the  tenant  holding  under  the  apparent  owner  of 
the  legal  title.  That  title  was  set  aside  as  fraudulent 
by  means  of  an  action  in  equity  to  which  the  tenant 
was  not  a  party,  but  before  it  was  so^djudged  he  had 
paid  the  rent  in  full  to  his  landlord.  This  court  held 
that  it  was  the  duty  of  the  tenant  to  pay  the  rent  to 
his  landlord,  and  that,  under  the  facts  of  that  case,  he 
could  not  be  held  liable  to  the  person  who  was  adjudged 
to  be  the  owner  of  the  land.  The  case  of  Kieth  v. 
Paulk,  55  Iowa,  260,  is  also  relied  on  by  the  appellee. 
The  facts  in  that  case  were  also  peculiar.  There  was  a 
dispute  as  to  the  ownership  of  the  leased  premises,  the 
tenant  leasing  of  the  party  who  had  actual  possession. 
His  lessor  brought  an  action  to  set  aside  the  title  of  the 


^ 


Oct.  1891]  Stanbrough  v.  Cook.  713 

one  who  proved  to  be  the  real  owner,  and  succeeded  in 
the  district  court,  but  on  appeal  the  judgment  of  that 
court  was  reversed.  Before  the  case  was  decided  on 
appeal  the  tenant  had  paid  the  rent,  and  his  term  had 
expired.  In  the  opinion  rendered  by  this  court,  stress 
was  placed  on  the  fact  that  the  tenant  could  not  have 
successfully  resisted  an  action  brought  by  his  lessor  to 
recover  rent.  In  this  case  the  defendant  was  under  no 
obligation  to  pay  rent  for  the  use  of  the  premises  had 
after  the  sheriff's  deed  was  issued  to  plaintiff.  It  was 
then  his  right  to  attorn  to  the  plaintiff,  without  liability 
for  so  doing  to  his  lessor.  Code,  sec.  2013 ;  Mills  v. 
Heaton,  52  Iowa,  216;  Mills  v.  Hamilton j^^  Iowa,  108; 
Code,  sec.  3611 ;    Wheeler  v.  Kirkendall,  67  Iowa,  612. 

V.  It  is  insisted  that  this  action  cannot  be  main- 
tained, because  the  appellee  is  in  possession   of  the 

premises,  and  no  action  to  recover  them 

has  been  brought.  We  do  not  think  the 
claim  is  sound.  If  the  defendant  appropriated  and 
converted  to  his  own  use  crops  which  belonged  to  the 
plaintiff,  a  right  of  action  therefor  accrued  to  the  latter, 
which  he  is  entitled  to  enforce  without  regard  to  any 
question  as  to  the  continued  occupation  of  the  premises 
on  which  the  crops  grew.  '  i 

VI.  In  our  consideration  of  this  case  we  have 
necessarily  treated  the  rights  of  the  parties  as  fixed  by 
the  decree  of  Matfch  20,  1889,  in  favor  of  the  plaintiff, 
and  against  Susan  E.  Daniels,  as  that  does  not  appear 
to  have  been  vacated  or  modified.  The  judgment  of 
the  district  court  will  be  reversed,  but  without  preju- 
dice to  the  right  of  the  defendant  to  show,  if  he  can, 
that  the  decree  named  is  no  longer  of  validity  as  against 
him.    Bevebsed. 
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J.  K.  Graves,  Appellant,  v.  Key  City  Gas  Company, 

Appellee. 


1. 


4. 


Injunotion:  breach  op  contract:  irreparable  injury.  The 
defendant,  by  a  resolution  of  its  board  of  direotors^agreed  that  gas  for 
all  ordinary  purposes,  including  gas  log  in  library,  thereafter  used 
in  the  then  residence  of  the  plaintiff,  and  including  two  street  lampa 
in  front  of  said  residence  in  a  street  named  in  the  city  of  Dubuque, 
should  be  tree  of  cost  for  a  period  not  exceeding  twenty  years.  Held, 
that  said  contract  was  not  void  for  uncertainty ;  and  that  upon  the 
petition  of  the  plaintiff  alleging  that  the  defendant  threatened  to 
disconnect  the  gas  pipes;  so  as  to  wholly  cut  off  the  supply  of  gas  to- 
which  the  plaintiff  was  entitled  under  said  contract,  a  temporary 
injunction  should  have  issued  restraining  the  defendant  from  said 
action,  notwithstanding  the  financial  responsibility  of  said  defendant 
for  the  payment  of  any  damages  sustained  by  the  plaintiff. 

:  :  :  previous  breach  by  plaintiff.    Conceding 

that  the  plaintiff  was  using  an  excessive  quantity  of  gas  in  violation 
of  said  contract,  and  that  the  defendant  might  be  entitled  to  relief 
against  the  plaintiff  on  that  account,  h^ld,  that  such  fact  would  not 
excuse  the  threatened  action  of  the  defendaiit,  nor  constitute  sufficient 
ground  for  the  denial  of  an  injunction. 


:  :  :  rbubp  denied:  renewal  op  application. 

The  court  having  refused  to  order  a  temporary  injunction  upon  the 
filing  of  the  plaintiff's  original  petition  alleging  the  threatened  action 
of  the  defendant  as  above  stated,  the  plaintiff  filed  an  amendment  to 
his  petition  alleging  that  the  defendant  had  cut  off  the  gas  from  the 
plaintiff's  house  by  introducing  water  into  the  pipes,  and  renewed 
his  application  for  an  injunction.  Seld,  that  the  amendment  pre- 
sented a  different  case  from  that  of  the  original  petition,  and  that  the 
plaintiff's  application  for  an  injunction  upon  such  new  ground  should 
have  been  granted. 

:    :    .     The  fact  that  the  defendant  had  been 


garnished  upon  process  issued  from  the  United  States  circuit  court  in 
an  action  there  pending  against  the  defendant  h^ld  to  constitute  no 
ground  for  the  denial  of  an  injunction  as  prayed. 

Appeal  from   Dubuque   Disbict   Court. — Hon.    D.    J* 
Lenehan  and  Hon.  J.  L.  Husted,  Judges. 

Monday,  Octobeb  26, 1891. 
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AcJTiON  in  chancery  to  restrain  the  defendant  from 
depriving  the  plaintiff  of  gas  which  he  claims  under  a 
contract  between  the  parties.  The  court  upon  two 
several  applications  refused  to  grant  a  temporaiy 
injunction.  From  these  orders  the  plaintiff  appeals. 
Iteversed. 

jR.  W.  Steivartj  for  appellant. 

PoiverSy  Lacy  &  Brown^  for  appellee. 

Beck,  C.  J. — I.  The  petition  alleges  that  the 
defendant  is  authorized  to  supply  gas  for  illuminating 
and  other  purposes  to  the  citizens  of  Dubuque,  and  that 
the  plaintiff  is  a  citizen  of  that  city,  occupying,  with  his 
family,  a  dwelling  in  Fenelon  place,  where  the  defend- 
ant has  maintained  gas  pipes  for  a  great  many  years. 
It  is  further  shown  that,  on  the  third  day  of  June,  1880, 
the  plaintiff  and  the  defendant  entered  into  a  contract, 
as  set  out  by  a  resolution  adopted  by  the  board  of 
directors  of  the  defendant,  and  duly  entered  upon  the 
records  of  the  company,  which  is  in  these  words : 

'*Be  it  resolved,  that  in  consideration  of  the  sum  of 
one  dollar  to  us  in  hand  paid  by  J.  K.  Graves,  and  as 
part  consideration  of  purchase  made  by  us  of  the  gas 
works  and  property  of  the  Key  City  Gaslight  Company, 
we  hereby  consent  to  and  agree  that  gas  for  all  ordinary 
purposes,  including  gas  log  in  library,  hereafter  used  in 
the  present  residence  aijd  out-buildings  of  said  Graves, 
and  including  two  street  lamps  in  front  of  said  resi- 
dence on  Fenelon  place,  city  of  Dubuque,  shall  be  free 
of  cost  for  a  period  ''not  exceeding  twenty  years :  pro- 
vided, said  premises  are  occupied  by  said  Graves  or 
his  family  as  their  residence. '^ 

It  is  next  alleged  that  the  defendant  refuses  to 
supply  the  gas  provided  by  this  contract,  and  threatens 
to  disconnect  the  gas  pipes,  so  as  to  wholly  cut  off  the 
supply  of  gas  to  which  the  plaintiff  is  entitled  under  the 
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contract.  Upon  this  petition  the  plaintiff  asked  that 
a  temporary  injunction  be  issued.  The  defendant 
objected  to  the  allowance  of  such  injunction  upon  these 
grounds : 

'^ First,  Because  it  is  not  claimed  that  the  defend- 
ant is  not  financially  responsible  for  any  damages 
resulting  to  the  plaintiff.  Second,  Because  it  does  not 
appear  that  the  plaintiff  will  suffer  any  irreparable 
injury  from  the  alleged  threatened  acts  of  the  defendant. 
Third.  Because  it  does  not  appear  that  the  defendant 
has  threatened  to  cut  off  the  gas  from  the  plaintiff  ^s 
premises  so  long  as  plaintiff  confines  his  use  thereof 
within  the  limits  fixed  by  the  contract  referred  to. 
Fourth.  Because  it  does  not  appear  that  the  plaintiff 
has  paid,  or  is  willing  to  pay,  the  prices  which  the 
defendant  is  entitled  to  collect  from  the  ordinary  con- 
sumers in  the  city  of  Dubuque,  and  that  his  only  claim 
is  based  on  the  alleged  special  agreement  with  the 
defendant,  and  that  such  agreement  is  so  vague,  indefi- 
nite and  uncertain  that  it  is  not  susceptible  of  specific 
performance,  and  a  decree  therefor  could  not  properly 
be  ordered,  nor  an  injunction  against  its  violation  be 
properly  issued.  And  the  defendant  says  that,  upon  the 
affidavits  annexed  hereto  and  filed  in  support  hereof, 
it  appears  that  the  plaintiff  has  himself  violated  the 
alleged  agreement  upon  which  he  relies,  and  has  excess- 
ively, wilfully  and  wrongfully  used  the  defendant's  gas, 
and  is,  therefore,  not  entitled  to  the  relief  sought; 
and  that  the  defendant  has  never  threatened  to  violate 
the  agreement,  and  that  the  only  wrong;  committed  or 
threatened  has  been  on  the  plaintiff's  part;  and  that 
the  injunction  sought  would  enable  the  plaintiff  to  have 
unlimited  control  of  his  consumption  of  gas,  to  the 
great  injury  of  defendant  and  its  consumers.'' 

The  defendant  filed  affidavits  tending  to  show  that 
the  plaintiff  had  used  under  the  contract  an  immense 
quantity  of  gas,  more  than  five  times  as  much  as  any 
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other  single  private  consumer  in  the  city ;  that  he  used 
a  gas  log  in  the  library,  and  used  or  attempted  to  use 
gas  for  heating  purposes.  The  plaintiflE  denies  the  use 
of  gas  for  any  other  than  illuminating  purposes  and 
the  gas  log  specified  in  the  contract.  The  defendant, 
in  resisting  the  application  for  the  injunction,  seems  to 
rely  upon  the  alleged  extravagant  and  unwarranted  use 
of  the  gas.  It  showed  that  it  does  not  object  to  the 
use  of  an  amount  of  gas .  by  the  plaintifiE  exceeding 
the  use  of  any  other  private  consumer,  and  proposed 
to  the  plaintiff  that  he  should  limit  his  use  to  such  an 
amount,  which  he  refuses  to  do.  The  defendant  denies 
that  it  has  threatened  to  cut  off  the  gas  if  it  be  confined 
to  the  limits  fixed  by  the  contract.  The  court  (Hon. 
D.  J.  Lenehan,  Judge)  refused  to  allow  the  temporary 
injunction. 

II.  Subsequently  the  plaintiff  amended  the  peti- 
tion, showing  that  the  defendant  had  cut  off  the  use  of 
the  gas  by  introducing  water  into  the  pipes,  thus 
cutting  off  all  the  gas  from  the  plaintiff's  house  and  the 
street  lamps  adjacent  thereto.  Upon  this  amendment 
the  plaintiff  again  asked  for  a  temporary  injunction  as 
prayed  for  in  his  petition.  The  defendant,  answering 
other  matters  set  up  upon  the  second  application,  shows 
that  it  has  been  garnished  by  a  creditor  of  the  plaintiff 
in  an  action  pending  in  the  United  States  circuit  court. 
To  this  answer  the  plaintiff  filed  a  verified  reply. 
After  the  amended  petition  and  the  subsequent  plead- 
ings were  filed  the  plaintiff  again  moved  the  court  to 
grant  a  temporary  injunction,  which  was  refused. 

III.  The  resolution  of  the  directors  of  the  defend- 
ant, we  think,  expresses  in  unmistakable  language  a 
1.  ixjxmoTiow:      coutract    whcrcby   it    became  bound   to 

tol^^iwepM^  furnish  the  plaintiff  gas  for  ordinary  pur- 
abie Injury,      pogeg^  '^ncludiug  gas  log  in  library'^  and 

two  street  lamps,  to  be  used  in  the  plaintiff's  dwelling 
and  buildings,  for  the  period  of  twenty  years,  if  Graves 
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or  his  family  occupy  the  building^  that  long.  The 
validity  of  this  contract,  we  think,  cannot  be  doubted ; 
and  its  language,  when  interpreted  under  the  rules  of 
the  law,  expresses  with  suflBcient  clearness  and  certainty 
the  agreement  of  the  parties.  The  defendant,  by  the 
<jontract,  undertakes,  upon  considerations  before 
recited,  to  furnish  gas  to  the  plaintiff  as  provided  for 
in  the  contract.  The  gas  is  furnished  from  pipes  run- 
ning from  the  mains,  presumably  owned  by  the  defend- 
ant, into  and  through  the  plaintiff's  dwelling  and 
premises.  The  refusal  to  supply  the  gas  is  not  only  a 
breach  of  contract,  but  is  in  effect  an  interference  with 
the  plaintiff's  enjoyment  of  his  property  by  its  use,  as 
<5ontemplated  by  the  parties  when  they  entered  into  the 
<5ontract.  The  plaintiff,  by  his  contract,  provides  for 
gas  to  be  used  for  illuminating  and  other  ordinary 
purposes.  If  the  defendant  may  withhold  the  supply 
of  gas,  the  plaintiff  may  obtain  it  from  no  other  exist- 
ing source;  for  the  defendant,  it  appears,  has  in  effect 
at  the  present  a  monopoly  of  the  right  to  furnish  gas 
to  private  consumers  such  as  the  plaintiff.  His  gas 
pipes  and  gas  burners  and  fixtures  would  become 
useless  and  valueless,  and  he  would  be  deprived  of 
gaslight  which  to  a  certain  extent  is  regarded  by  house- 
keepers using  it  as  a  necessity  and  a  source  of  comfort. 
As  the  plaintiff  can  supply  his  dwelling,  outhouses  and 
street  lamps  in  no  other  way,  this  injury  cannot  be 
repaired.  If  the  defendant  supplies  him  with  no  gas, 
he  must  do  without  it  and  the  comfort  it  brings.  It  is, 
therefore,  irreparable.  It  is  true,  he  could  use  candles, 
oils  or  electricity ;  but  he  contracted  for  gaslight,  and 
is  entitled  to  it.  It  wiU  not  do  to  say  he  may  have 
compensation  in  damages.  It  would  be  difficult,  if  not 
impossible,  to  estimate  his  damage.  If  it  might  be 
done,  there  would  be  delay  in  compensation,  subjecting 
the  plaintiff  to  discomfort,  inconvenience  and  loss  for 
probably  a  protracted  period.     Equity  will  not  permit 
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one  to  be  deprived  of  his  rights  in  this  way  by  the 
violation  of  a  contract,  but  by  injunction  will  interfere 
to  prevent  it. 

IV.  It  is  insisted  that,  as  the  plaintiff  violated 
the  contract  for  gas  by  using  a  quantity  largely  in 
^,_:_:  _:  cxccss  of  the  amouut  provided  for  by  the 

Erelch^by        coutract,  the  defendant  may  cut  off  the 
piaintur.  supply,  and  deprive  him  of  the  use  of  all 

gas:  Such  deprivation  would  extend  to  some  gas- 
burners, — ^the  street  lamps,  for  instance,  through  which 
it  is  not  shown  excessive  quantities  of  gas  were  used. 
The  plaintiff  insists  that  his  use  of  the  gas  has  not  been 
excessive  or  wasteful,  and  was  contemplated  when  the 
contract  was  made.  It  is  true  that  the  evidence  tends 
to  show  a  large  use  by  the  plaintiff;  but,  if  such  use 
of  gas  was  made  by  the  plaintiff  with  the  knowledge  of 
the  defendant  without  complaint  or  objection  on 
account  of  the  alleged  excess,  the  defendant  thereby 
acquiescing  in  such  large  use,  and  putting  a  construc- 
tion upon  the  contract  as  to  the  quantity  authorized  to 
be  used,  ought  not  now  to  be  permitted  to  disregard  its 
acquiescence,  and  take  the  law  in  its  own  hands,  and 
enforce  its  claims  by  disregarding  its  contract  accord- 
ing to  the  interpretation  it  had  put  on  it.  Such 
acquiescence  puts  the  laboring  oar  in  the  hand^  of  the 
defendant.  It  must  establish  its  interpretation  of  the 
contract  and  its  rights  ^  thereunder  upon  a  trial  of 
the  issues  of  the  case.  If  it  be  made  to  appear  upon 
the  law  and  the  facts  as  developed  in  the  caise  that  the 
defendant  is  entitled  to  relief  of  some  character,  the 
law  wiU  not  permit  it  to  help,  itself  to  that  relief,  and 
deprive  the  plaintiff  of  all  gas  contemplated  by  the 
contract. 

V.  It  is  insisted  by  the  defendant's  counsel  that 
after  the  injunction  was  refused  on  the  first  application 

. . .  of  plaintiff  under  Code,  section  3392,  no 

?Seiii  of^ap-  other  applications  were  to  be  considered, 
puoation.        rpj^^  secoud  application  presented  a  differ- 


^. 
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ent  case,  in  that  it  showed  that  the  defendant  had  cut 
off  all  gas  from  the  plaintiff's  premises.  The  first*" 
appUcation  showed  only  a  threat.  In  our  opinion,  the 
court  erred  in  refusing  the  first  application,  and,  the 
petition  having  been  amended,  the  second  application 
ought  to  have  been  allowed. 

VI.  The  defense  based  upon  the  garnishment  in 
the  United  States  court  surely  is  no  ground  for  refusing 
^ the  plaintiff  relief.    Neither  reason  nor 

authority  is  adduced  in  its  support.  It 
may  be  further  said  that  there  is  no  evidence  before  u» 
supporting  this  defense.  We  reach  the  conclusion  that 
a  temporary  injunction  ought  to  have  been  allowed  in 
the  case. 

VII.  As  we  have  intimated,  there  is  evidence 
which  it.  is  claimed  tends  to  show  that  the  plaintiff  has 
been  using  an  excessive  quantity  of  gas.  If,  after  the 
injunction  is  allowed,  there  be  in  fact  an  excessive 
use  not  authorized  by  the  contract,  the  defendant  will 
be  protected  by  the  injunction  bond  against  loss  on 
account  of  such  future  use.  The  cause  will  be 
remanded  to  the  court  below  for  the  allowance  of  a 
temporary  injunction  and  other  proceedings  in  harmony 
with  this  opinion.    Eeversed. 


•  The  State  of  Iowa  v.  Iowa  Centbal  Railway 

Company. 

1.  Decree:  construction;  enforcement:  "successor"  op  railway 
COMPANY.  A  decree  oommanding  a  railway  company  named,  and  its 
successors,  assigns,  grantees  and  lessees,  to  maintain  and  operate  a 
specific  portion  of  its  line  of  road  is  binding  upon,  and  is  enforceable 
by  mandumus  against,  a  railway  company  which  was  not  a  party  to 
the  action  in  which  said  decree  was  rendered,  but  was  organized  sub* 
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sequent  thereto,  and  acquired  its  interest  in  said  railway  property 
from  a  purchaser  thereof  at  a  receiver's  sale  upon  the  foreclosure  of  a 
mortgage. 

2.     :  :  .     The  fact   that  the  specific  portion  of  the 

railway  in  question  had  been  leased  by  the  defendant  to  another  rail- 
way company,  and  was  being  operated  in  connection  with  the  line  of 
the  latter,  but  not  in  conformity  to  said  decree;  held,  to  be  no  defense 
to  the  issuance  of  said  wnt. 

Original  Action  for  Mandamus. 

Monday,  Octobeb  26,  1891. 

Application  on  behalf  of  the  state  for  an  order 
against  the  defendant  to  show  cause  why  it  should  not 
be  compelled  to  obey  a  decree  of  this  court  entered 
against  the  Central  Iowa  Railway  Company,  and  why  a 
writ  of  mandatory  injunction  should  not  issue  against 
it.  The  defendant  having  answered,  the  plaintiff 
moves  for  an  order  as  prayed  on  the  pleadings  aiid  pro- 
ceedings as  set  out,  and  the  case  is  submitted  on  this 
motion. 

John  Y.  Stone  J  Attorney  General,  for  the  State* 
Anthony  G.  Daly^  for  defendant. 

Given,  J. — The  application  on  behalf  of  the  state  ■ 
sets  out  the  decree  of  this  court  rendered  October  27,  ^ 
1887,  in  the  case  of  State  v.  Cent.  Iowa  By.  Co.,  71  Iowa, 
410,  and  alleges  that  the  defendant  company  has 
become  the  successor,  assignee  and  grantee  of  the 
Central  Iowa  Railway  Company,  and  as  such  is  operat- 
ing said  line  of  railway  contrary  to  the  provisions  of 
said  decree,  and  in  violation  thereof,  and  is  disregard- 
ing and  disobeying  the  mandate  thereof.  This  decree 
was  entered  on  appeal  in  an  action  to  enforce  an  order 
of  the  railway  commissioners,  and  the  part  requiring 
notice  is  as  follows; 
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"And  it  is  further  ordered,  adjudged  and  decreed 
that  the  said  Central  Iowa  Railway  Company,  its  offi- 
cers, agents  and  servants,  its  successors,  assigns, 
grantees  and  lessees,  and  each  and  every  thereof,  are 
directed  and  commanded,  until  otherwise  ordered,  to 
forever  maintain  and  operate  that  certain  piece  and 
part  of  railroad  lying  and  being  between  the  depot 
buildings  in  Northwood,  Iowa,  and  Manly  Junction, 
Iowa,  and  will  run  its  and  their  trains,  engines,  cars, 
both  passenger  and  freight,  according  to  regular  and 
public  schedule  time,  on  and  over  said  part  of  said 
railroad,  giving  to  any  and  aJl  the  pubUc  desiring  to 
travel  over  the  same,  and  to  ship  freight  over  the 
same,  the  accommodations  and  facilities  incident  to 
and  usual  to  such  desired  service,  and  will  maintain 
and  operate  said  part  of  said  railroad  in  connection 
with  its  other  road  extending  south  from  Manly  Junc- 
tion, Iowa,  to  Albia,  Iowa,  and  without  unusual  and 
unnecessary  delays ;  and  to  enforce  this,  the  third  par- 
agraph of  this  decree,  both  a  preventive  and  manda- 
tory writ  of  injunction  will  issue  at  any  time  on  the 
request  of  the  state  of  Iowa  or  its  attorney. '' 

The  prayer  of  this  application  is  that  the  defend-  ] 
ant  be  required  to  show  cause  why  it  should  not  obey  i 
the  mandate  and  order  contained  in  said  decree,  and  i 
why    a    writ    of    mandatory   injunction    should   not 
issue  against  it  thereon,  and  that  upon  the  hearing 
hereof  an  order  be  made  requiring  the  defendant  to 
obey  said  decree,  and  that  a  writ  of  mandatory  injunc-  : 
tion  be  ordered    to    issue    against  the  defendant  to 
enforce  said  decree. 

The  defendant,  in  its  answer  and  amendments  [ 
thereto,  says  that  it  is  not  the  successor,  assignee  and 
grantee  of  the  Central  Iowa  Railway  Company ;  that  it 
has  never  been  adjudged  to  be  such ;  that  no  judgment 
or  decree  has  ever  been  rendered  against  it  command- 
ing it  to  perform  any  of  the  acts  in  said  decree  required ; 
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and  that  no  demand  has  been  made  upon  it  to  perform 
any  order  or  do  any  act  commanded  in  said  decree.  It 
is  also  alleged  in  the  answer  that,  at  the  time  of  and 
long  prior  to  the  rendering  of  said  decree,  all  the  prop- 
erty of  the  Central  Iowa  Railway  Company  had  been 
taken  possession  of  and  was  being  held  by  the  United 
States  circuit  court  for  the  southern  district  of  Iowa, 
through  a  receiver  appointed  by  that  court,  December 
1,  1886,  in  a  case- there  depending,  wherein  the  Central 
Trust  Company  of  New  York  was  complainant,  and  the 
said  Central  Iowa  Railway  Company  was  defendant; 
that  a  decree  of  foreclosure  of  a  mortgage  was  rendered 
in  that  court,  and  all  the  property  of  the  Central  Iowa 
Railway  Company  sold  thereunder,  on  the  seventeenth 
day  of  September,  1887,  to  James  Thompson,  which 
sale  was  duly  confirmed,  and  conveyances  ordered  and 
made*,  that  James  Thompson  assigned  all  his  right, 
title  and  interest  so  purchased  to  the  Iowa  Railway 
Company,  which  company  subsequently  conveyed  to 
this  defendant.  The  defendant  further  alleges  that  the 
Central  Iowa  Railway  Company  was  defunct  and 
deceased  at  the  time  of  the  rendition  of  said  decree 
against  it,  because  of  the  taking  possession  of  its  prop- 
erty as~aforesaid ;  that  the  defendant  company  had  no 
existence,  and  was  not  organized  until  long  subsequent 
to  the  rendering  of  said  decree,  and  had  no  notice  of 
"said  suit,  and  was  not  a  party  thereto.  It  is  further 
alleged  that  the  Burlington,  Cedar  Rapids  &  Northern 
Railway  Company  is  now,  and  for  some  time  past  has 
been,  operating  the  railway  in  question  from  Manly 
Junction  to  Northwood,  for  which  it  pays  the  defend- 
ant a  rental  of  fourteen  thousand  dollars  a  year,  and 
that  if  the  defendant  is  required  to  comply  with  said 
decree  it  will  be  damaged  in  that  sum.  With  its 
answer  the  defendant  filed  a  demand  for  a  jury  trial 
lierein. 
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The  state  filed  a  motion  to  strike  a  paragraph  from 
the  answer,  stating  that  to  perform  the  decree  would 
entail  great  loss  on  the  defendant,  and,  also,  a  motion  for 
a  more  specific  statement  in  the  answer,  both  of  which 
were  sustained;  to  which  the  defendant  excepted.  As 
the  rulings  upon  these  motions  are  not  before  us  for 
review,  they  will  not  be  further  noticed. 

The  application  and  answer  having  been  filed  as 
stated,  the  attorney  general  filed  a  motion  on  behalf  of 
the  state,  as  follows:  ^^ Comes  now  the  plaintiflF,  and 
moves  the  court  to  enter  the  order  prayed  for  in  the 
petition  herein,  upon  the  ground  that  the  defendant,  in 
its  answer,  has  not  shown  cause  why  such  order  should 
not  be  made,  and  for  the  further  reason  that  upon  the 
record  and  pleadings  in  this  proceeding  it  appears  that 
the  plaintiff  is  entitled  to  such  order. ' '  ^^ 

I.  It  will  be  observed  that  the  decree  is  against 
the  Central  Iowa  Railway  Company,  its  officers,  agents 

and    servants,    its    successors,    assigns, 

1.  Dbcebb:  con-  '  i-i 

S^roement-  g^anteos,  lesscos  and  each  and  every 
o/?2ii^?'"  thereof,  and  that  it  requires  of  these  the 
compwiy.  performance  of  certain  duties  in  the  future. 
It  is  a  final  adjudication  as  to  all  these  persons  of  all 
matters  embraced  in  it.  It  requires  no  argument  to 
show  that  this  court  has  power  to  enforce  this  decree 
against  the  Central  Iowa  Railway  Company,  and  any 
person  proven  or  admitted  to  be  its  officer,  agent, 
servant,  successor,  assignee,  grantee  or  lessee.  The 
contention  of  the  Iowa  Central  Railway  Company  is  I 
that  it  has  denied  in  its  answer  that  it  is  successor, 
assignee  or  {grantee  of  the  Central  Iowa  Railway  Com- 
pany ;  that  it  is  entitled  to  a  trial  of  that  issue  by  a 
jury ;  and  that  this  court  has  no  jurisdiction  to  so  try  . 
it,  and,  therefore,  cannot  make  the  order  asked.  It  is  j 
contended  on  behalf  of  the  state  that  the  answer  shows 
that  the  Iowa  Central  Railway  Company  is  such  suc- 
cessor, assignee  and  grantee,  and  that  the  order  asked 
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should,  therefore,   be  granted  upon  the  record  and 
pleadings  before  us.     It  is  denied  in  the  answer  thaT 
the  Iowa  Central  Eailway  Company  is  such  successor, 
assignee  or  grantee.     It  is  not,  however,  an  unqualified  i 
denial,  but  based  upon  the  tacts  we  have  stated.     It  is^ 
clear  that,  if  these  facts  do  not  support  the  denial,  then 
it  is  as  if  there  were  no  denial;  or,  in  other  words,  if 
the  facts  stated  in  the  answer  show  that  this  company 
is  such  successor,  assignee  or  grantee,  then  that  allega- 
tion is  not  denied.     It  wiU  be  seen  by  the  facts,  as  we 
have  stated  them,  that  this  company  now,  and  for  some 
years  past,  has  owned  and  operated  the  line  of  railroad 
in  respect  to  which  the  decree  was  entered,  and  is  in  the 
enjoyment  of  all  the  rights  and  privileges  granted  by 
the  laws  of  the  state  to  such  corporations  for  the  main- 
tenance and  operation  of  railroads  within  the  state.    It : 
is  alleged  as  reasons  why  it  is  not  such  successor, 
assignee  or  grantee,  and  not  amenable  to  the  decree,  . 
that  it  was  not  in  existence  when  the  decree  was  entered,  • 
and  not  a  party  to  it ;  that  it  has  never  been  adjudged 
to  be  such  successor,  assignee  or  grantee,  and  that  it 
has  never  been  commanded  or  demanded  to  perform 
any  part  of  the  decree  by  the  judgment  of  a  court  or 
otherwise.     That  it  was  incorporated  after  the  decree 
was  entered,  is  no  reason  why  it  might  not  become  the 
successor,   assignee  or  grantee  of    the  Central  Iowa 
Eailway    Company;    and    surely  no   adjudication  or 
demand  is  necessary  to  cause  that  reliation.     There  can  . 
be  no  doubt  but  that  the  facts  stated  do  show  that  this  ! 
company  is  the  successor  of  the  Central  Iowa  Eailway  ; 
Company,  within  the  meaning*of  the  decree.     This  fact^ 
being   thus   established,  it  requires  no  adjudication. 
The  relation  exists,  and  with  it  the  duties  and  obliga- 
tions imposed  by  the  decree. 

II.     The  decree  requires  that  the  part  of  the  road 
between    Manly    Junction    and  Northwood  shall    be 

operated  in  the  manner  specified,  in  con- 
'      '      '      '  nection  with  the  other  part  of  that  road 
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extending  south  to  Albia.  The  answer  shows  that  it  is 
not  and  has  not  been  so  operated  for  some  time,  but 
that  part  of  the  road  is  being  used  by  the  Burlington, 
Cedar  Rapids  &  Northfem  Railway  Company  in  connec- 
tion with  its  line,  under  a  lease  from  the  It>wa  Central 
Railway  Company,  at  a  rental  of  fourteen  thousand 
dollars  per  year.  It  is  alleged  that  to  require  the  Iowa 
Central  Railway  Company  to  operate  it  under  the 
decree  will  deprive  it  of  this  rental,  to  its  damage 
in  that  amount.  This,  even  if  true,  is  no  justification 
for  disregarding  the  decree.  There  is  nothing  in  the 
decree  to  prevent  a  leasing  of  this  part  of  the  road  to 
be  used  in  connection  with  another  line,  but  such  a  use 
is  not  an  operation  of  it  as  required  by  the  decree. 

From  the  record  before  us  we  reach  the  conclusion 
that  the  Iowa  Central  Railway  Company  is  successor  to 
the  Central  Iowa  Railway  Company,  and  as  such  is 
bound  by  the  decree  of  this  court,  heretofore  entered 
against  that  company  and  its  successors;  and  that  in 
failing  to  operate  that  part  of  its  road  between  Manly 
Junction  and  Northwood,  in  connection  with  the  part 
extending  south  to  Albia,  in  the  manner  specified  in  the 
decree,  it  is  continuously  disregarding  and  violating 
said  decree,  and  that  an  order  should  be  granted  as 
asked  on  behalf  of  the  state. 
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J.  C.'Yetzeh,  Appellant,  v.  W.  H.  Applegate  ci  aZ. , 

Appellants. 

1.  Partnership :  accounting  :  evidence.  Where  in  an  action  for  an 
accounting  between  partners  it^  appeared  that  an  agent  employed  to 
make  purchases  of  live  stock  on  behalf  of  the  firm,  and  also  for  one  of 
the  members  of  the  firm  individually,  commingled  the  funds  of  the 
firm  and  of  the  individual  partner  by  dex>ositing  the  Bame  in  one 
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acoount  in  his  own  name,  and  the  evidence  showed  that  some  of  the 
money  of  the  firm  was  invested  by  the  agent  for  the  nse  and  benefit  of 
the  individual  partner,  and  had  not  been  accounted  for,  but  the  evi- 
dence as  to  the  amount  thereof  was  voluminous  and  conflicting,  yet 
favored  the  finding  of  the  referee  that  the  amount  so  appropriated  was 
about  thirteen  hundred  dollars,  held,  that  the  fact  that  the  copartner 
charging  the  misappropriation  had  at  all  times  access  to  the  books  of 
the  firm,  and  was  capable  of  discovering  the  fraud  if  practiced,  was 
controlling  against  his  claim  that  the  amount  of  such  misappropriation 
was  as  great  as  seventeen  thousand  dollars. 

2.     :  :  usury:  bvidencb.    Where  the  notes  of  a  firm  after 

a  series  of  renewals  were  paid  by  one  of  the  partners  after  notice 
from  his  copartner  that  the  same  were  tainted  with  usury,  and  that  he 
desired  to  make  such  defense  to  the  collection  thereof,  held,  that  the 
plea  of  usury  was  not  defeated  by  such  payment,  and  that  the 
usurious  interest  charged  in  the  several  series  of  notes  should, 
in  an  accounting  between  the  partners,  be  credited  against  the 
amount  paid  by  the  partner  taking  up  said  notes  where  the  fact  of 
usury  was  established.- 

Appeal  from  Cass  District   Court. — fioN.  A.  B. 

Thornell,  Judge. 

Tuesday,  October  27,  1891. 

This  is  an  equitable  action,  and  it  involves  the 
settlement  of  a  partnership  in  which  the  plaintiff  and 
the  defendants  were  members  under  the  partnership 
name  of  W.  H.  Applegate  &  Co.,  and  afterwards  in  the 
name  of  Yetzer  &  Applegate.  The  business  of  the  firm 
was  buying  and  slaughtering  hogs,  and  pa<3king  the 
product  at  a  packing-house  at  Atlantic,  in  Cass  county. 
The  partnership  was  commenced  in  the  year  1878,  and 
continued  under  the  name  of  W.  H.  Applegate  &  Co. 
until  December,  1881,  when  the  name  was  changed  to 
Tetzerfc  Applegate,  and  the  business  continued ' until 
some  time  in  the  month  of  July,  1882,  when  it  ceased, 
and  all  of  the  product  belonging  to  the  firm  was  sold 
and  applied  on  the  partnership  indebtedness.  This 
action  was  commenced  on  the  twentieth  day  of  March, 
1883.  Issues  were  made  up  soon  thereafter.  The  attor- 
ney who  represented  the  defendants  removed  from  the 
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state.  The  counsel  who  succeeded  him  filed  an  amended 
and  substituted  answer  and  cross-bill  on  the  tenth 
day  of  February,  1887.  Other  pleadin:gs  were  filed  by 
the  respective  parties,  and  the  hearing  of  the  cause  was 
commenced  before  the  court.  Afterwards  all  of  the 
issues  were  referred  to  a  referee.  The  referee  made  a. 
report  of  the  facts  found  by  him,  and  his  conclusions 
of  law,  and  the  report  was  confirmed  by  the  court,  and 
a  decree  in  accordance  therewith  was  entered.  Both 
sides  to  the  controversy  appeal. — Affirmed. 

L.  L.  Be  LanOy  for  plaintiff. 

H.  G.  Curtis,  for  defendants. 

RoTHROCK,  J. — The  printed  abstracts  and  arguments 
in  the  case  consist  of  some  eleven  hundred  pages.     The 

abstracts  are  largely  made  up  of  portions 
accounting:      01  booKS  of    accouut.     It    appears  that 

expert  accountants  were  employed  by 
the  parties,  and  a  great  deal  of  time  was  taken  in 
endeavoring  to  arrive  at  a  fair  accounting  between  the 
parties.  When  the  report  of  the  referee  was  filed,  the 
plaintiff  made  a  motion  that  it  be  approved  and  con- 
firmed. The  defendants  filed  exceptions  to  the  report 
at  great  length.  The  plaintiff  thereupon  withdrew  his 
motion  to  confirm  the  report,  and  filed  his  exceptions. 
All  of  these  exceptions  were  overruled,  and  the  report 
confirmed.  The  whole  case  is  here  for  trial  anew,  and 
under  our  judicial  system  it  is.incunibent  on  this  court 
to  go  through  all  of  these  accounts,  and  determine 
whether  the  report  of  the  referee  is  supported  by  a  pre- 
ponderance of  the  evidence.  We  have  endeavored  to 
perform  that  duty  as  best  we  could,  and  will  state  our 
conclusions  as  briefly  as  may  be,  without  any  discus- 
sion or  elaboration  of  the  evidence.  In  our  examina- 
tion of  the  case,  we  have  been  greatly  aided  by  the 
report  of  the  referee.     After  a  careful  reading  of  all  of 
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the  evidence,  we  have  taken  up  his  findings  of  fact 
from  the  iSrst  to  the  last,  and  examined  the  evidence 
bearing  upon  each  finding.  If  the  referee  correctly 
found  the  facts,  his  conclusions  of  law  necessarily  fol- 
low. Indeed,  there  is  no  real  dispute  in  the  law  of  the 
case,  and  we  think  there  is  no  Te^L  ground  for  dispute 
in  any  question  of  fact  as  found  by  the  referee,  with 
two  exceptions.  It  appears  that  the  business  of  pack- 
ing pork  at  Atlantic  was  first  commenced  by  the 
defendants,  W.  H.  Applegate  and  S.  J.  Applegate. 
They  had  a  small  establishment  located  on  land  owned 
by  one  or  the  other  of  them.  At  the  time  the  partner- 
ship was  formed  the  land  and  buildings  were  of  the 
value  of  about  twenty-one  hundred  dollars.  This  is 
the  whole  amount  which  up  to  that  time  the  defend- 
ants had  put  in  the  business.  The  plaintiff  was  at  that 
time,  as  we  understand  the  evidence,  a  merchant  at 
Atlantic.  He  was  president  of  the  Cass  County  Bank, 
And  the  largest  stockholder  therein.  He  had  property 
and  credit,  and  was  thought  to  be  a  desirable  partner 
in  the  business.  No  member  of  the  firm,  as  first  organ- 
ized, or  ever  afterwards,  put  any  of  his  own  money  in 
the  business.  At  the  very  commencement  of  the  busi- 
ness it  was  intended  that  the  plant  should  be  improved 
and  built  up,  and  the  business  carried  on  upon  bor- 
rowed money,  and  this  purpose  was  carried  out  to  the 
end.  It  was  arranged  that  the  money  should  be 
furnished  by  the  Cass  County  Bank,  or  from  parties  in 
the  city  of  Chicago  through  that  bank.  After  a  time  a 
misunderstanding  arose,  and  ill  feeling  was  engendered 
between  the  defendant,  W.  H.  Applegate,  and  the  plain- 
tiff. The  plaintiff  objected  to  an  indiscriminate  draw- 
ing of  checks  upon  the  bank,  and  insisted  that  all 
checks  should  be  passed  through  his  hands  for  his 
approval.  This  was  done,  and  after  that  arrangement 
was  made  the  name  of  the  partnership  was  changed. 
This  was  in  December,  1881.     When  the  firm  finally 
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closed  its  operations  it  waa  found  that  by  the  books  it 
was  indebted  to  the  bank  in  the  sum  of  about  twenty- 
one  thousand  dollars.  This  was  evidenced  by  prom- 
issory notes  executed  by  the  individual  members  of  the 
partnership,  and  the  notes  drew  ten-per-cent.  interest 
after  maturity.  Th^se  notes  became  due,  and  tho 
plaintiflE  took  them  up,  paid  part  of  the  amount,  and 
after  the  commencement  of  this  suit  paid  off  the  bal- 
ance. His  alleged  object  in  bringing  this  action  was  to- 
relieve  himself  from  the  payment  of  all  this  indebted- 
ness. This  indebtedness  to  the  Cass  County  Bank  was 
the  only  amount  owed  by  the-  firm.  It  had  its  build- 
ings and  other  property.  A  receiver  was  appointed 
when  this  action  was  commenced.  The  pork-house 
was  afterwards  destroyed  by  fire.  Certain  insurance 
thereon  was  paid,  and  other  property  was  sold ;  but  the 
whole  proceeds  are  but  a  trifling  amount,  as  compared 
to  the  debt. 

The  defendant,  W.  H.  Applegate,  makes  the  follow- 
ing claim,  as  stated  by  his  counsel  in  this  language  r 
*^  Some  time  in  December,  1881,  owing  to  difficulties 
between  Mr.  Yetzer  and  Mr.  Applegatia,  the  work  of 
the  firm  was  discontinued,  and  an  agreement  was 
entered  into  by  which  the  business  was  to  be  carried  on 
by  J.  C.  Yetzer  and  S.  J.  Applegate,  under  the  name 
of  Yetzer  &  Applegate,  on  account  of  which  business 
W.  H.  Applegate  was  to  receive,  for  his  interest  in  the 
packing-house  business,  one-fourth  of  the  profits  of 
the  business.  The  matter  of  dispute  in  this  case  is  as 
to  what  were  the  profits  of  Yetzer  &  Applegate.  The 
plaintiff  claims  that  there  were  no  profits  made,  while 
the  defendants  and  appellants  claim  that  Yetzer  & 
Applegate  made  a  net  profit  of  sixty-five  thousand,  one 
hundred  and  ten  doUars  and  sixty-seven  cents,  and 
claim  interest  thereon  from  Mr.  Yetzer  at  six  per  cent, 
from  the  time  the  money  was  withdrawn  from  the  busi- 
ness to  the  present  time,  or  up  to  the  time  of  trial  of 
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this  case,  making  an  amount  due  W.  H.  Applegate  of 
twenty-two  thousand,  three  hundred  and  thirty-four 
doUars  and  sixty-six  cents;  from  which  deduct  the  note 
which  W.  H.  Applegate  gave  the  new  firm,  leaving  a 
balance,  of  twenty-one  thousand,  five  hundred  and  thirty- 
four  dollars  and  sixty-six  cents,  now  due  him,  with 
interest  from  the  date  of  trial  to  this  time/'  The 
ground  of  this  claim  is  that  Yetzer  appropriated  to  his 
own  use  a  large  amount  of  the  money  of  the  partner- 
ship. The  specification  is  that  he  purchased  a  large 
number  of  hogs  at  certain  railroad  stations,  with  part- 
nership funds,  and  shipped  them  to  Chicago,  and  sold 
them,  and  gave  the  firm  no  credit  for  the  amount  of  the 
sales.  It  is  true  that  one  Helmer  was  employed  by  Tet- 
zer to  purchase  hogs  for  the  firm,  and  that  Helmer  also 
purchased  hogs  tor  Yetzer.  As  to  this  charge  of  fraud 
the  referee  found  as  follows :  *^  It  further  appears  that, 
in  compliance  with  the  contract  of  copartnership,  as 
stated  in  the  fourth  finding  herein,  J.  C,  Yetzer 
employed  oneC.  J.  Helmer,  at  his  own  expense,  to  pur- 
chase stock  for  said  firm  at  Harlan  and  Avoca ;  said  firm 
furnishing  him  the  money  with  which  to  make  said  pur- 
chases for  them.  At  the  same  time  and  places  said 
Helmer  was  employed  in  purchasing  stock  and  supplies 
for  the  personal  use  of  said  J.  C.  Yetzer,  for  which 
purpose  he  was  furnished  money  by  said  J.  C.  Yetzer. 
That  money  furnished  by  said  firm  and  J.  C.  Yetzer 
was  commingled  by  said  C.  J.  Helmer,  by  deposit  in 
one  account  in  his  own  name.  That  said  funds  were 
so  commingled  by  said  Helmer  without  the  knowledge 
of  any  party  to  this  action.  That,  of  the  funds  so 
furnished  by  W.  H.  Applegate  &  Co.,  some  portion  was 
used  by  said  Helmer  in  the  purchase  of  stock  and 
supplies  for  the  personal  use  of  J.  C.  Yetzer,  and  of 
which  he  received  the  benefit.  That  said  J.  C.  Yetzer 
has  accounted  for  the  funds  so  used,  except  that, 
during  the    year  1881,    thirteen  hundred  and  sixty- 
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two  dollars  of  the  money  of  W.  H.  Applegate  &  Co. 
was  so  devoted  to  his  use  and  benefit,  and  for  which 
it  does  not  appear  that  he  has  in  any  vfaj  accounted. 
Of  the  funds  so  furnished  said  Helmer  by  W.  H. 
Applegate  &  Co.  during  the  year  1881,  the  sum  of 
seven  hundred  and  eighteen  dollars  is  no  way  accounted 
for  by  stocks  purchased  and  delivered  said  firm,  nor 
can  I  determine  from  the  evidence  what  disposition 
was  made  of  it.  And  it  is  not  shown  that  any  loss  or 
misappropriation  of  funds  of  said  firm  occurred,  other 
than  heretofore  stated,  through  the  neglect  or  fraud  of 
any  member  of  said  firm." 

This  finding  is  one  of  those  to  which  we  have 
given  particular  attention,  because  it  is  the  one  on 
which  it  is  claimed  with  great  zeal  in  behalf  of  the 
defendants  that  the  facts  therein  found  are  directly 
contrary  to  the  evidence,  and  we  are  assured  by  counsel 
that  the  evidence  shows  that  Yetzer,  by  the  means 
above  named,  deliberately  defrauded  the  other  members 
of  the  firm  of  the  sum  of  seventeen  thousand  dollars 
or  thereabouts.  Our  examination  of  the  evidence  leads 
us  to  the  same  conclusion  as  that  arrived  at  by  the 
referee.  We  are  free  to  say  that  the  conclusion  cannot 
be  vouched  for  as  entirely  accurate;  and  it  is  to  be 
understood  that  in  a  case  like  this,  where  experts  differ, 
mathematical  accuracy  cannot  always  be  attained. 
One  fact  stands  out  aU  through  the  case,  and  that  is 
that  W.  H.  Applegate,  in  whose  behalf  these  charges 
of  fraud  appear  to  be  made,  had  at  all  times  access  to 
the  books  of  the  firm ;  and  if  this  enormous  fraud  had 
been  practiced  it  would  have  been  promptly  discovered 
by  him,  and  arrested.  He  does  not  claim  that  he  was 
incapable  of  making  the  discovery.  He  is  the  princi- 
pal witness  by  which  the  defendants  claim  to  have 
established  the  fraud. 

The  other  findings  of  fact,  of  which  we  have 
thought  it  proper  to  make  special  mention,  are  as 
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follows :  ^ '  During  the  time  said  firm  was  conducting^ 
their  said  business  large  sums  were  borrowed  by  note 
of  Cass  County  Bank,  upon  which  usurious  rates  of 
interest  were  charged  and  paid;  and  I  further  find  that 
the  money  paid  to  said  Cass  County  Bank  by  said  firm 
prior  to  its  dissolution  was  voluntarily  paid,  and  with 
the  knowledge  and  acquiescence  of  all  parties  to  this 
action.  Ninth.  It  does  not  appear  from  the  evidence 
what  amount  of  usurious  interest  was  paid  by  said  firm 
to  Cass  County  Bank  prior  to  the  dissolution  of  said 
firm.  Tenth.  At  time  of  dissolution  of  said  firm  there 
was  no  indebtedness  against  said  firm  except  in  favor 
of  members  of  said  firm,  and  except,  further,  that  Cass 
County  Bank  held,  of  notes  executed  by  the  members 
of  said  firm  jointly,  of  date  of  November  30,  1881,  one 
of  ten  thousand  dollars,  one  of  five  thousand  dollars, 
and  one  of  six  thousand  dollars,  all  due  in  ninety  days, 
with  ten-per-cent.  interest  after  maturity;  also  note  for 
nine  hundred  and  twenty  dollars,  due  in  sixty  days, 
with  ten-per-cent.  interest  after  maturity.  Said  note 
for  nine  hundred  and  twenty  dollars  represented 
interest  at  ten  per  cent,  on  the  aforesaid  three  notes  to 
maturity,  and  accrued  interest  at  ten  per  cent,  on  past- 
due  notes  for  twenty-one  thousand  dollars,  of  which 
said  three  notes  were  renewals.  In  addition  to  said 
note  of  nine  hundred  ai^d  twenty  dollars,  there  had 
been  paid,  as  interest  on  notes,  of  which  notes  of  date 
November  30,  1881,  were  renewals,  to  the  sum  of 
seventeen  hundred,  eighty-nine  dollars  and  sixty-three 
cents.  Eleventh.  On  May  22, 1882,  the  notes  described 
in  the  tenth  clause  hereof,  of  date  November  30,  1881, 
with  the  accrued  interest  thereon  from  maturity,  to-wit, 
three  hundred  and  twenty-four  doUars  and  seventy- 
three  cents, — ^total,  twenty-two  thousand,  two  hundred 
and  forty-four  doUars  and  seventy-three  cents, — were 
credited  with  twenty-one  hundred  and  eighty  dollars 
and  ninety-six  cents,  balance  in  bank  to  credit  of  firm,. 
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and  with  sixty-three  dollars  and  fifty-nine  cents  interest 
allowed  on  such  balance ;  and  renewal  notes  were  made 
by  J.  C.  Yetzer,  W.  H.  Applegate  and  S.  J.  Applegate 
for  balance,  to-wit,  twenty  thousand  dollars  and 
eighteen  cents,  and  interest  thereon  for  ninety-three 
days  at  ten-per-cent.  interest,  to-wit,  for  two  hundred 
and  five  dollars  and  thirty  cents,  due  in  three  months, 
'  with  ten-per-cent.  interest  after  maturity.  Twelfth. 
That  said  notes  referred  to  in  the  tenth  and  eleventh 
findings  represented  hona  fide  indebtedness  from  said 
firm  to  the  Cass  County  Bank,  except  so  far  as  they 
were  tainted  with  usury,  as  hereinafter  described. 
Thirteenth.  On  April  13,  1883,  plaintiff,  J.  C.  Yetzer, 
took  up  the  notes  made  May  22, 1882,  and  paid  thereon 
the  sum  of  twenty-one  thousand,  five  hundred  and 
seventy-nine  dollars,  and  that  such  was  for  the  purpose  of 
avoiding  plea  of  usury.  Fourteenth.  That  prior  to  April 
13,  1883,  the  defendant,  W.  H.  Applegate,  informed 
said  J.  C.  Yetzer  that  there  was  usury  in  said  notes; 
that  he  desired  to  contest  said  notes  on  account  of 
usury,  and  he  protested  to  said  J.  C.  Yetzer  against 
the  payment  of  said  notes  by  said  Yetzer  on  the  firm's 
account.  Fifteenth.  That  at  the  time  the  money  was 
borrowed  from  said  bank,  and  notes  given,  of  which 
the  notes  described  in  the  tenth  and  eleventh  clauses 
hereof  were  in  the  series  of  renewals,  a  greater  rate  of 
interest  was  agreed  to  be  paid  than  ten  per  cent,  per 
annum.  Sixteenth.  That  the  entire  amount  of  interest 
paid  on  said  original  notes  and  their  renewals,  down  to 
April  13,  1883,  was  the  sum  of  forty-six  hundred 
and  thirteen  dollars  and  thirty-six  cents,  and  of  said 
amount  four  hundred  and  seventy-four  doUars  was  in 
excess  of  ten  per  cent,  per  annum.'' 

It  will  thus  be  seen  that  the  referee  in  his  findings 
upon  the  question  of  usury  did  not  go  back  of  the  notes 

of  which  those  held  by  the   bank  were 
'  usur>':  evi-       reucwals.     He  deducted  all  of  the  interest 

on  these  series  of  notes,  which  interest 
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amounted  to  forty-six  hundred  and  thirteen  dollars  and 
thirty-six  cents,  and  refused  to  allow  the  plaintiff  for 
that  much  of  the  debt  of  the  firm  which  he  had  paid. 
It  is  claimed  in  behalf  of  the  defendants  that  the  find-  " 
ing  that  the  evidence  does  not  show  what  amount  of 
usurious  interest  was  paid  by  the  firm  to  the  Cass 
county  bank  prior  to  the  time  these  notes  were  made  is 
not  correct.  We  are  content  with  this  finding.  It  is 
not  satisfactory  to  either  side  of  the  controversy,  and 
they  probably  never  will  be  satisfied  that  it  is  correct. 
The  defendants  claim  that  the  evidence  amounts  to  an 
absolute  demonstration  that  a  sum  equal  to  the  whole 
of  the  principal  of  the  notes  was  paid  upon  contracts 
into  which  usurious  interest  entered,  and  it  is  asked 
that  the  whole  amount  of  the  debt  be  wiped  out  as 
usurious.  There  can  be  no  real  dispute  that,  if  the 
renewals  of  the  indebtedness  to  the  bank  were  one  con- 
tinuous transaction,  all  connected  together,  and  at 
these  renewals  usurious  interest  was  charged  or' con- 
tracted for,  there  could  be  no  recovery  of  any  interest 
from  the  beginning ;  and  there  can  be  no  doubt  that 
the  evidence  shows  that  the  defendants  directed  the 
plaintiff  not  to  pay  the  notes  because  they  were  usu- 
rious. Under  such  circumstances,  it  is  very  plain  that 
the  plaintiff  could  not  defeat  the  plea  of  usury  by 
taking  up  the  notes.  But  while  the  law  denominates  a 
usurious  contract  as  corrupt  and  tainted,  yet  the  fact 
that  a  contract  is  usurious  should  not  be  left  to  conject- 
ure. Without  further  elaboration,  we  are  content  to 
say  that  it  does  not  appear  what  amount  of  usurious 
interest  was  paid  prior  to  the  two  series  of  notes  above 
mentioned. 

'  As  we  have  said,  there  is  no  other  objection  to  the 
report  of  the  referee  by  any  of  the  parties  which  we 
think  it  necessary  to  consider.  If  the  contention  of  the 
defendant,  W.  H.  Applegate,  should  prevail  in  this  case, 
we  should    reach  the    astounding  conclusion  that  a 
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packing-house  plant  of  the  mere  nominal  value  of  two 
thousand  dollars  could  be  built  up  in  a  short  time  by 
an  expenditure  of  some  twenty-seven  thousand  dollars 
in  buildings  and  improvements,  and  run  for  two  or 
three  years,  doing  but  a  small  business,  and  borrow 
every  dollar  of  money  to  make  the  improvements,  and 
carry  on  the  business  at  ten  per  cent,  per  annum 
interest,  and  wind  up  its  career  with  a  profit  of  sixty- 
fiive  thousand  dollars.  It  would  require  most  convinc- 
ing evidence  to  reach  any  such  conclusion,  because  it  is 
contrary  to  all  human  experience.  The  decree  of  the 
district  court  will  be  affibmbd. 
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William  Hines,  Appellee,  v.  Susan  Light  et  al.,  Appellants. 
Cancellation  of  Deed:  agreement  to  convey:  performance:  eyi- 

BENCE. 

Appeal  from  Page  District  Court. — Hon.  George  Carson,  Jadge. 

Tuesday,  May  26,  1891. 

This  is  an  action  in  equity  by  which  the  plaintiff  demands  a  decree 
canceling  a  deed  for  a  farm  made  by  the  defendant,  Susan  Light,  to  the 
defendant,  £.  H.  Light,  and  compelling  the  said  Susan  Light  to  convey  an 
undivided  one-half  of  said  farm  to  the  plaintiff.  The  ground  of  the 
plaintiff's  cltim  is  that  the  said  farm  was  bought  by  the  plaintiff  and 
Susan  Light,  jointly,  from  one  Beal,  and  that  by  agreement  the  convey- 
ance was  made  to  said  Susan  Light,  because  the  farm  was  mortgaged,  and 
that  by  conveying  to  one  of  the  joint  purchasers  it  would  be  more  conven- 
ient to  procure  a  renewal  of  the  mortgage  which  the  said  purchasers 
agreed  to  pay.  There  was  a  decree  for  the  plaintiff,  and  the  defendants 
appeal . — Affirmed. 

Clark  4-  Hillf  for  appellants. 

TT.  W,  MoTsman  and  Raymond  JLoram,  for  appellee. 

KoTHROCK,  J. — The  following  facts  appear  to  us  to  be  established  by 
the  admissions  of  the  parties,  or  by  a  fair  preponderance  of  the  evidence : 
In  the  month  of  December,  1888,  the  plaintiff  and  the  defendant,  Susan 
Light,  made  a  joint  purchase  of  a  farm  of  about  one  hundred  and  sixty 
acres.  The  land  was  incumbered  with  a  mortgage  of  eighteen  hundred 
dollars,  which  the  purchasers  agreed  to  pay.  The  whole  consideration 
agreed  to  be  paid  for  the  land  was  about  forty-eight  hundred  dollars.  Of 
this  amount  two  thousand  and  ninety  dollars  was  paid  by  the  plaintiff,  and 
about  nine  hundred  dollars  was  paid  by  Susan  Light.  These  sums,  with 
the  amount  of  the  mortgage,  made  up  the  whole  of  the  purchase  money. 
When  the  time  came  to  make  the  conveyance  it  was  agreed  that  the  title* 
should  be  taken  in  the  name  of  Susan  Light,  and,  after  a  renewal  of  the 
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mortgage,  she  should  convey  to  the  plaintiff  one-half  of  the  land.  The 
loan  was  renewed,  but  no  oonveyanoe  was  made  to  the  plaintiff,  and 
the  said  Susan  Light  conveyed  the  land  to  her  son,  E.  H.  Light.  We 
have  said  that  these  facts  are  established  by  a  preponderance  of  the 
evidence.  It  is  true  that  it  is  denied  by  the  defendants  that  any  agree- 
ment was  made  to  convey  any  interest  in  the  land  to  the  plaintiff.  They 
contend  that  the  plaintiff  paid  the  two  thousand  and  ninety  dollars  of  the 
purchase  money  as  a  gratuity  or  favor  to  Susan  Light,  or  as  an  ante- 
nuptial provision  for  her  as  they  were  then  under  contract  of  marriage. 
But  we  do  not  think  this  claim  finds  sufficient  support  in  the  evidence  to 
justify  it  to  be  found  as  a  fact. 

The  main  defense  to  the  action,  and  that  upon  which  the  decree  ia 
founded,  is  the  claim  made  by  the  defendant  that  she  repaid  to  the  plain- 
tiff the  said  sum  of  two  thousand  and  ninety  dollars  in  full  satisfaction 
for  all  demands.  This  the  plaintiff  denies.  A  large  amount  of  evidence 
was  taken  upon  this  question.  The  greater  part  was  taken  in  open  court, 
and  the  witnesses  were  under  the  immediate  observation  of  the  learned 
judge  who  presided  at  the  hearing.  It  appears  that  the  defendant,  Susan 
Light,  is  a  divorced  woman.  The  divorce  was  procured  upon  the  com- 
plaint of  her  husband.  After  the  separation  the  husband  went  to  the 
state  of  Texas.  He  is  a  lawyer,  and  is  practicing  his  profession  in  some 
village  in  Texas,  with  a  population  of  one  hundred  and  fifty  to  two  hun- 
dred inhabitants.  The  defendant,  E.  II.  Light,  is  a  son  of  the  said 
marriage.  He  is  a  young  man  of  about  twenty-one  years  of  age,  and  all 
the  evidence  is  to  the  effect  that  he  is  a  gambler  and  a  dissolute  character 
generally.  It  is  not  claimed  by  the  defendant  that  Mrs.  Light  had  the 
money  in  her  own  right  with  which  the  alleged  payment  of  two  thousand 
and  ninety  dollars  was  made  to  the  plaintiff.  It  is  claimed,  however,  that 
the  said  E.  H.  Light  went  to  Texas,  and  that  while  there  his  father  gave 
him  twenty-five  hundred  dollars  in  paper  money,  and  that  he  carried 
the  money  on  his  person  or  in  his  satchel  from  Texas  to  Page  county  in 
this  state,  and  X)aid  it  to  his  mother,  and  that  on  a  certain  day,  about 
noon,  Mrs.  Light  paid  out  of  said  money  the  sum  of  two  thousand  and 
ninety  dollars  to  the  plaintiff.  It  appears  that  after  the  purchase  the 
parties  took  possession  of  the  farm,  and  the  plaintiff  managed  it  and 
carried  on  the  farming  operations,  and  all  lived  in  one  house.  It  appears 
from  the  evidence  of  the  elder  Light,  and  from  that  of  the  son  and  another 
party  in  Texas,  that  the  money  was  paid  to  E.  H.  Light,  by  his  father. 
And  the  defendant,  Susan  Light,  and,E.  H.  Light  and  his  wife  all  testify 
that  the  money  due  the  plaintiff  was  paid  to  him.  The  plaintiff  in  his 
testimony  denied  that  any  payment  was  made  to  him  by  Mrs.  Light,  and 
he  is  to  some  extent  con'oborated  by  one  Ellison,  who  claims  that  he  was 
with  the  plaintiff  at  the  house  at  the  time  it  is  claimed  that  the  money 
was  paid.  This  is  about  the  substance  of  the  oral  evidence  ui>on  the 
question  of  payment.  There  may  be  one  or  two  other  circumstances 
which  tend  to  weaken  the  evidence  on  the  part  of  the  defendants.  There 
is  the  particulaiity  as  to  the  time,  place  and  circumstance  attending  the 
alleged   payment;    the    positiveness    with   which   one    or   two   of  the 
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witnesses  testified  to  the  denomination  of  the  paper  money,  and  the  fact 
that  no  receipt  was  taken,  which  rather  tend  to  weaken  the  confidence  in 
the  testimony  in  behalf  of  the  defendants.  But  we  think  if  this  were  all 
the  evidence  we  would  hold  that  the  fact  of  payment  was  established  by  a 
preponderance  of  the  evidence.  But  this  is  not  all  the  evidence.  It 
appears  that  the  father  of  the  defendant,  £.  H.  Light,  has  a  daughter,  who 
resides  at  Topeka,  Kansas.  This  daughter  wrote  a  letter  to  her  father,  in 
which  she  expressed  her  desire  to  have  the  son  go  home,  and  reform,  and 
quit  playing  cards.  The  father  answered  this  letter,  and,  as  it  is  an  impor- 
tant and,  as  we  think,  a  controlling  item  of  evidence,  we  set  it  out  in  full. 
It  is  as  follows: 

"Pontotoc,  Texas,  July  16,  1889. 
"JBw  and  Jack. 

"Mt  Dear  Children: — ^Your  letter  came  a  fQw  minutes  ago.  Van 
left  about  one  week  ago,  and  you  have  doubtless  seen  him  ere  this,  I  told 
him  to  see  you  before  he  left  Topeka.  I  talked  a  great  deal  to  Van,  tried 
hard  to  get  him  to  remain,  but  he  said  he  must  go  back.  I  gave  him  thirty 
dollars ;  he  said  he  would  arrange  to  come  back  to  Texas  and  go  into  my 
office  and  quit  gambling  and  never  touch  another  card.  Now,  Emma,  I 
find  Van  is  a  wild  and  reckless  boy,  given  to  gambling  as  you  say;  I've 
got  to  keep  close  watch  over  him,  your  suggestion  about  sending  for  Mary 
was  good,  I  talked  the  thing  to  Van,  he  was  of  the  opinion  that  he  must 
go  back  and  she  could  not  come  without  him,  he  seems  to  think  lots  of  her 
but  I'm  afraid  the  marriage  stands  as  you  say.  I  shall  send  whatever 
money  I  do  send  to  you,  and  you  can  get  their  effects  and  send  them  to 
Austin  and  I  can  go  to  Burnett  and  meet  them.  I  will  get  a  letter  from 
Van  soon.  I  thank  you  for  the  history  you  have  given  me,  it  will  enable 
me  to  act  advisably  with  him.  Emma,  I  shall  do  all  in  my  power  to  have 
Evander  do  right  and  make  a  man  of  himself,  ^ow  eady  it  would  be  for 
him  if  he  would  write  me  what  he  expected  to  do  about  coming.  I  told 
him  I  would  arrange  it  for  him,  and  he  should  live  on  my  place  of  one 
hundred  and  sixty  acres  just  south  of  the  old  place  or  build  him  a  little 
place  in  town.  I  want  him  to  do  and  live  a  different  life.  I  made  him 
promise  me  in  any  event  he  would  not  drink,  said  he  would  always  think 
of  that  when  tempted  to  drink." 

This  letter  was  written  on  the  very  day  that  it  is  claimed  that  the 
money  was  paid  by  Mrs.  Light  to  the  plaintiff.  It  shows  with  almost 
absolute  certainty  that  Light,  the  younger,  left  Texas  with  thirty  dollars 
paid  him  by  his  father,  and  not  with  twenty-five  hundred  dollars.  The 
attention  of  the  elder  Light  was  called  to  this  letter,  and  the  explanation 
he  makes  isj  not  at  all  satisfactory  to  any  trier  of  the  facts.  Indeed,  the 
letter  in  our  opinion  completely  explodes  the  claim  that  any  money  was 
paid  to  the  plaintiff. 

We  have  presented  such  of  the  evidence  in  detail  as  we  think  war- 
rants us  in  finding  that  the  decree  of  the  district  court  is  right.  We  do 
not  usually  set  out  the  evidence  in  equity  causes.  In  the  present  case  we 
have  done  so  because  of  the  peculiarities  attending  the  controversy 
between  the  parties.    The  plaintiff  is  not  a  man  of  exemplary  character 
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in  some  respects,  but  no  attack  was  made  upon  his  character  for  truth, 
and  we  are  of  the  opinion  that  the  court  rightly  decided  that  the  equities 
of  the  case  demanded  the  relief  which  he  prayed.  And  this  di8})08ition  of 
the  case  reDiders  it  unnecessary  to  determine  a  motion  filed  by  appellee. 
Affirmed. 


First  National  Bank  of  Grundy  Center,  Appellee,  v.  Richard  Moore, 

Appellant. 

Referee's  Findings:  construction:  usury:  forfeiture:   recovery 

BY  counterclaim. 

Appeal  from  Qrundy  District  Court.— Rots.  C.  P.  Ck)UCH,  Judge. 

Monday,  June  1,  1891. 

Action  on  two  promissory  notes.  There  was  a  judgment  for  the  plain- 
tiff, from  which  the  defendant  appeals. — Affirmed, 

M.  D.  Swift  and  Cummins  4"  Wright,  for  appellant. 

Bea  f  Says  and  Boies,  Husted  4f  Boies,  for  appellee. 

Granger,  J. — The  execution  of  the  notes  is  admitted  by  the  answer. 
The  defendant  and  one  Mc Wharton  were  partners  in  buying  and  selling 
hogs,  and  in  the  conduct  of  such  business  a  large  amountf  of  money  was 
obtained  from  the  plaintiff  bank.  By  the  partnership  agreement  the 
defendant  was  to  furnish  the  money,  and  Mc  Wharton  was  to  perform  the 
labor  of  buying  and  selling.  The  notes  in  suit,  aggregating  twenty-five 
hundred  dollars,  were  given  before  the  settlement  of  the  bank  account,  and 
to  change  the  debit  from  a  book  account  to  bills  receivable;  and  it  is 
claimed  by  the  appellant  that  his  deposits  exceed  the  amount  he  drew 
from  the  bank  in  the  sum  of  fifty-nine  hundred  and  thirteen  dollars  and 
seventy-two  cents,  and,  as  we  understand,  that  McWharton,  without 
authority  from  the  defendant,  used  his  name  to  checks  which  were  paid  by 
the  bank,  and  that  it  was  by  this  means  that  his  debit  exceeded  his  credit 
account  with  the  plaintiff,  and  that  in  reality  at  the  time  the  notes  were 
made  the  plaintiff  was  owing  him  fifty-nine  hundred  and  thirteen  dollars 
and  seventy-two  cents.  The  case  was,  by  consent  of  the  parties,  given  to 
Hon.  J.  H.  Bradley  as  a  referee,  who  found  the  facts  on  this  branch  of  the 
case  in  favor  of  the  plaintiff.  It  is  insisted  to  us  that  under  the 
evidence  as  a  matter  of  law  the  finding  should  be  for  the  defendant.  We 
think  not.  There  are  many  facts  and  circumstances  besides  the  testimony 
quoted  by  the  appellant  to  be  considered  in  finding  the  fact,  and  sufficient 
to  present  such  a  conflict  that  the  finding  of  the  referee,  having  the  force 
of  the  verdict  of  the  jury,  is  conclusive  of  the  question  on  appeal. ' 
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The  appellant  urges  that  the  referee  in  his  finding  of  fact  has  found 
that  the  defendant  is  estopped  to  dispute  the  authority  of  Mo  Wharton  to 
draw  the  money,  when  there  is  no  estoppel  pleaded;  and  that,  because  of 
such  finding,  there  is  error.  The  report  of  the  referee  is  made  up  of  his 
findings  of  fact  and  law,  and  also  contains  comments  and  reasons  for  his 
conclusions.  The  part  of  the  report  showing  the  finding  complained  of  is 
as  follows: 

''The  defendant  knew  of  the  drawing  of  the  Thomas  checks.  Had  he 
given  the  matter  any  attention  he  might  have  known  of  many  others  like 
them.  He  lived  within  five  miles  of  the  bank,  where  forty  thousand  dollars 
was  paid  out  for  him  to  some  one ;  also  lived  nearer  to  the  express  office, 
where  money  was  often  sent  for  him ;  and  he  must  have  supposed  some 
one  was  drawing  against  shipments.  He  knew  Mc Wharton  was  making 
shipments,  and  expected  to  profit  by  his  agency.  I  am  of  the  opinion  that 
either  by  negligent  silence  or  by  consent  he  was  allowing  Mc  Wharton  to 
do  that  which  he  is  not  now  in  a  position  to  object  to;  and,  while  there  is 
no  plea  of  estoppel,  I  think  the  evidence  justifies  the  finding  which  I  now 
make.  Finding:  That  Mc  Wharton  had  authority  to  draw  the  money  so 
as  to  bind  the  defendant  for  its  payment.'' 

The  appellant  quotes  the  part  where  the  referee  says:  "I  am  of  the 
opinion  that  either  by  negligent  silence  or  by  consent,"  etc.,  and  concludes 
therefrom  that  estoppel  was  found.  If  the  finding  was  based  alone  on  the 
fact  of  ''negligent  silence,"  its  effect  would  be  to  estop,  though  not  in 
terms  expressed;  but  the  expression  of  opinion  is  "either  by  negligent 
silence  or  by  consent."  If  the  finding  is  based  on  consent,  the  effect  would 
not  be  estoppel.  Independent  of  the  language  of  the  finding,  it  is  as  fair 
to  assume  the  latter  as  the  former.  It  appears  that  the  referee  had  in 
mind  that  there  was  no  plea  of  estoppel,  and  we  think  it  fair  to  assume 
that  he  used  the  language  to  indicate  a  bar  to  such  a  finding,  although 
there  is  some  obscurity  when  all  the  language  is  considered.  The 
"finding"  is  "that  McWharton  had  authority  to  draw  the  money,"  which 
is  not  the  usual  nor  technical  method  of  expressing  an  estoppel  where  it  is 
found  as  a  fact.  The  error  suggested  certainly  does  not  affirmatively 
appear. 

'  II.  The  defendant  pleaded  that  the  notes  contained  usury  to  the 
amount  of  two -hundred  and  twenty-one  dollars  and  three  cents  under  the 
law  of  Iowa,  and  that  the  plaintiff,  being  a  national  bank,  could  only 
"  charge,  demand  or  receive'  such  rate  as  was  so  permitted  by  the  laws  of 
the  state  of  Iowa,  viz.,  ten  per  cent,  per  annum."  The  defendant  further 
claims  that  by  the  laws  of  the  United  States  the  penalty  is  in  double  that 
amount,  and  asks  judgment  by  way  of  counterclaim  for  four  hundred  and 
forty-two  dollars  and  six  cents.  The  referee's  findings  upon  the  ques- 
tion of  usury  are  as  follows: 

"  The  plaintiff  is  and  was  during  the  time  covered  by  the  transactions 
a  corporation, — a  national  bank, — organized  and  doing  business  in  Grundy 
Center,  Iowa,  under  the  '  national  bank  act '  of  congress  of  June  3,  1864. 
I  find  that  when  the  notes  in  suit  were  made  the  defendant  owed  the  plain- 
tiff a  much  larger  amount  at  each  time  than  their  face  values.     They  were 
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made  to  change  the  debit  of  a  deposit  account  to  bills  receivable,  and  were 
discounted,  'A'  at  ten  per  cent.,  '  B '  at  eight  per  cent.,  and  the  proceeds  so 
ascertained  placed  to  the  credit  in  the  account.  There  was  no  settlement 
or  adjustment  of  the  account,  and  the  defendant  did  not  know  its  state- 
ment, except  that  he  knew  he  owed  more  than  the  notes.  When  the  last 
fifteen-hundred- dollar  note  was  made  a  shipment  of  stock  had  been  made 
to  defendant's  credit,  but  it  was  not  known  how  much  it  would  amount  to 
when  received.  As  the  account  then  stood,  i.  e.,  before  the  credit  from 
the  shipment  was  realized  by  the  bank,  with  item  of  interest  computed  as 
before  stated,  the  debit  balance  was  lour  hundred  and  fifty-nine  dollars 
and  sixty-three  cents,  The  shipment  when  received  amounted  to  seven 
hundred  and  forty-one  dollars  and  twenty-seven  cents.  It  was  the  under- 
standing  of  the  parties  then  (when  the  note  for  fifteen  hundred  dollars  was 
given)  that  the  account  should  be  adjusted  and  balanced  with  the  proceeds 
of  the  shipment.  If  more  than  the  excess  of  the  account,  it  should  be 
a  credit  upon  the  notes ;  but,  whether  more  or  less,  that  the  account  should 
be  truly  and  justly  stated.  No  agreement  would  be  implied  to  pay  more 
than  ten-per-cent.  interest,  and  none  was  expressed.  The  defendant  did 
not  know  that  interest  had  been  computed  at  a  higher  rate  and  charged  in 
the  account.  The  credit  of  the  shipment  changed  the  account  to  credit 
balance,  and  the  plaintiff,  without  defendant's  knowledge  or  consent, 
credited  the  first  note  with  ^two  hundred  and  eighty-one  dollars  and  sixty 
cents  on  that  day.  He  was  entitled  to  a  credit  of  three  himdred  and 
ninety-four  dollars  and  ninety-three  cents  instead,  and  with  that  credit  he 
has  paid  no  more  than  ten  per  cent.,  nor  agreed  to  do  so.  His  cause  for 
complaint  is  not  that  more  than  lawful  interest  was  contracted  or  paid,  but 
that  he  did  not  receive  the  proper  credit  for  the  shipment.  The  statute 
(U.  S.  Bevised  Statutes,  sec.  5197)  prevents  the  taking,  receiving,  reserving 
and  charging  a  rate  ♦  ♦  •  (ten  per  cent.)  on  any  loan  or  discount  made, 
upon  any  note  or  other  evidence  of  debt.  Sec.  5198.  That  the  taking  a 
greater  rate  knowingly  shall  forfeit  the  entire  interest  which  the  note  or 
other  evidence  of  debt  carries  with  it,  or  which  has  been  agreed  to  be  paid 
thereon.  And  in  case  the  greater  rate  of  interest  has  been  paid  it  may  be 
recovered  back  in  an  action,  etc.  I  find  that  the  notes  do  not  carry  with 
them  a  greater  rate  than  ten  per  cent. ;  hence,  there  is  no  forfeiture  of 
interest.  Also  I  find  that  defendant  has  not  paid  a  greater  rate,  and,  hence, 
cannot  recover  the  penalty  demanded." 

The  following  are  his  findings  under  the  heading,  ''Interests  on  over- 
drafts," etc.: 

"The  parties  agreed  to  the  rate  of  ten-per-cent.  interest,  but  not  in 
writing,  except  where  notes  were  made.  In  the  account  kept  in  the  bank 
the  defendant  was  charged  upon  the  books  interest  by  the  way  of  discount 
upon  the  memorandum  notes  and  upon  overdrafts  at  t>he  rate  of  one  per 
cent,  per  month.  The  amount,  so  charged,  up  to  the  giving  the  notes  in 
suit,  and  not  including  Interest  in  or  upon  them,  was  in  all  two  hundred 
and  twenty-one  dollars  and  three  cents.  The  defendant  did  not  know  of 
this  charge  of  extra  interest,  and  no  agreement  was  made  to  pay  more 
than  ten  per  cent,  per  annum.     This  amount  includes  discount  on  a  note 
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of  two  thousand  dollars,  whioh  was  paid,  and  now  lost  or  destroyed,  being 
forty-five  dollars ;  leaving  as  charged  upon  and  included  in  the  account 
the  sum  of  one  hundred  and  seventy-six  dollars  and  three  cents.  I  find 
the  amount  of  interest  included  in  this  account  for  overdrafts,  and  compute 
it  at  six  per  cent.,  and  it  is  sixty- two  dollars  and  seventy  cents,  which, 
deducted  from  the  (two  hundred  and  twenty-one  dollars  and  three  cents 
minus  forty-five  dollars)  one  hundred  and  seventy-six  dollars  and  three 
cents,  leaves  the  account  too  large  by  the  sum  of  one  hundred  and  thirteen 
dollars  and  thirty-three  cents." 

From  the  findings  it  clearly  appears  that  there  was  no  usurious  con- 
tract, so  as  to  induce  a  forfeiture  under  the  laws  of  Iowa,  and  none  is 
claimed.  The  notes  were  for  one  hundred  and  thirteen  dollars  and  thirty- 
three  cents  too  much,  and  that  amount  was  by  the  referee  credited  to  the 
defendant  in  determining  the  judgment,  which  is  in  conformity  to  the  law 
of  Iowa.  There  is  complaint  that  the  referee  neglected  to  give  the  defend- 
ant credit  under  the  plea  of  usury  for  the  item  of  forty-five  dollars  arising 
from  a  discount  on  a  two-thousand-dollar  note,  whioh  had  been  paid  and 
lost  or  destroyed.  The  referee,  in  fixing  the  excess,  included  in  the  notes 
of  one  hundred  and  thirteen  dollars  and  thii'ty- three  cents  deducted  from 
two  hundred  and  twenty-one  dollars  and  three  cents  this  item  of  forty-five 
dollars,  because  it  had  been  included  therein  as  interest  charged  to  the 
notes  in  suit,  when  in  fact  it  was,  as  it  appears  to  us,  another  and  inde- 
pendent transaction ;  and  we  do  not  think  the  referee  erred  in  so  doing. 

We  next  consider  the  question  of  a  forfeiture  under  the  laws  of  the 
United  States.  Conceding,  with  proper  facts,  the  authority  of  the  state 
courts  to  impose  the  forfeiture,  and  we  look  to  the  record  to  know  the 
facts.  The  referee  finds  that  there  had  been  charged  on  the  books  interest 
by  way  of  discount  upon  ''memorandum  notes  and  overdrafts"  at  the  rate 
of  one  per  cent,  per  month,  and  the  excess  over  six  per  cent,  per  annum 
was  one  hundred  and  thirteen  dollars  and  thirty-three  cents.  If  we  con- 
cede that  because  of  this  charge  of  excessive  interest  in  certain  particulars 
the  notes  were  so  affected  as  to  induce  a  forfeiture  under  the  laws  of  the 
United  States,  still  we  think  the  plaintiff  is  without  his  remedy  in  this 
suit.  The  defendant  seeks  by  his  pleading  to  recover  the  forfeiture  to 
himself  by  way  of  counterclaim.  Under  the  law  of  the  state  he  could  have 
no  such  relief.  If  he  appeals  to  the  federal  laws  therefor  they  must  be 
applied  as  construed  by  the  federal  courts.  In  Barnet  v.  National  Barikf 
98  U.  Sv  555,  where  a  like  claim  is  made  in  like  manner,  it  is  held  that 
such  recovery  must  be  in  a  separate  suit  ]  that  it  is  for  a  penalty ;  and  he 
"  can  have  redress  in  no  other  mode  or  form  of  procedure."  The  effect  of 
the  holding  is  that  the  statute  fixing  the  right  of  recovery  fixes  the  charac- 
ter of  the  proceeding  in  which  the  recovery  may  be  had.  The  case  further 
holds  that  the  state  statutes  in  such  cases  as  to  usury  ''may  be  laid  out  of 
view.  They  cannot  affect  the  case."  As  affecting  the  remedy  it  is 
further  said:  "Where  a  statute  creates  a  new  right  or  offense,  and  pro- 
vides a  specific  remedy  or  punishment,  they  alone  apply;  such  provisions 
are  exclusive."     See,  also,  Farmers  4"  -^f.  Nat.  Bank  v.  Dealing,  91  U.  S. 
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2d.  The  question  is  not  here  presented,  and  we  must  not  be  understood  as 
expressing  any  opinion  as  to  a  right  of  recovery  in  the  state  courts  for 
such  forfeitures. 

The  judgment  is  affirmed. 
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Mrs.  C.  a.  Davis,  Appellee,  v.  Chicago,  Rock  Island  &  Pacifio  Rail- 
way Company,  Appellant. 

Railroads:  loss  of  bagoaoe:  limitation  on  liability:  amendments  to 

PLEADINGS:  EVIDENCE. 

Appeal  from  Marion  District  Cowr^— Hon.  A.  W.  Wilkinson,  Judge. 

Monday,  Jxjne  1,'1891. 

Action  to  recover  the  value  of  certain  clothing  and  other  property 
taken  from  a  trunk  which  the  plaintiff  checked  from  Massillon,  Ohio,  to 
Enoxville,  in  this  state,  having  purchased  a  railroad  ticket  for  transporta- 
tion between  these  points  by  a  route  including  the  defendant's  railroad. 
A  judgment  was  rendered  upon  a  verdict  for  the  plaintiff.  The  defendant 
appeals. — Affirmed. 

T.  S.  Wright  and  Stone  ^  Gamhlej  for  appellant. 

No  appearance  for  appellee.  ' 

Beck,  C/  J. — ^I.  The  plaintiff's  original  petition  is  in  two  counts;  the 
first  alleging  the  purchase  of  a  through  ticket  from  Massillon,  Ohio,  over 
the  Wheoliug  &  Lake  Erie,  the  Baltimore  &  Ohio  and  the  Chicago,  Rock 
Island  &  Pacific  railroads,  and  that  the  defendant  issued  to  her  a  check 
for  her  trunk,  containing  the  property  taken  from  it,  which  secured  its 
transportation  over  the  route  contemplated  by  the  ticket.  This  count 
alleges  the  delivery  of  the  trunk  to  the  defendant  in  good  condition,  and 
the  receipt  from  the  defendant  of  the  check.  The  second  count  differs 
from  the  first  in  alleging  that  the  plaintiff  paid  the  defendant  for  her  ticket 
and  delivered  to  the  defendant  her  trunk,  which  it  accepted,  and  delivered 
to  her  the  check.  The  defendant  denies  the  allegations  of  the  petition, 
and,  as  a  further  defense  alleges,  that  under  the  conditions  of  the  ticket 
upon  which  the  plaintiff  traveled  the  liability  of  the  defendant  was  limited 
to  one  hundred  dollars  for  loss  of  wearing  apparel  from  her  trunk.  The 
•court  instructed  the  jury  in  effect  that  the  defendant  is  liable  in  this 
action  only  in  case  the  property  was  lost  while  it  was  in  the  possession  of 
the  defendant,  and  that  no  liability  attached  to  the  defendant  for  loss  of 
property  prior  to  its  receipt  by  the  defendant.  There  was  evidence  tend- 
ing to  show  that  when  the  trunk  was  received  by  the  defendant  at  Chicago 
it  was  in  good  condition,  and  the  loss  occurred  while  it  was  in  defendant's 
possession.    The  jury  found  for  the  plaintiff  thereon,  and  the  defendant 
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moved  in  arrest  of  judgment,  on  the  groonds,  among  others,  that  the  peti- 
tion does  not  allege  that  the  trunk,  when  it  came  into  the  possesaion  of 
the  defendant,  contained  the  property  alleged  to  have  been  lost,  nor  that 
the  property  was  lost  through  the  negligence  of  the  defendant,  its  servants 
or  agents,  while  the  tronk  was  in  transportation  on  the  defendant's  road. 
Therefore,  the  plaintiff,  with  leave  of  the  court,  amended  her  petition, 
supplying  allegations,  the  absence  of  which  are  the  grounds  of  the  motion 
in  arrest  just  stated.  The  court  overruled  a  motion  to  strike  this  amend- 
ment on  the  ground,  among  others,  that  it  was  not  filed  in  time,  but  after 
the  verdict.     This  motion  was  overruled. 

n.  The  instructions  of  the  court  to  the  jury  to  the  effeet  that  the 
defendant  is  not  liable  for  loss  happening  before  the  trunk  came  into  its 
hands  are  not  in  harmony  with  rulings  of  this  court.  See  Beard  v.  St. 
Louis,  A  4-  T.  By.  Co.,  79  Iowa,  528;  Peterson  v.  Chicago,  B.  I.  4-  P.  By. 
Co.,  80  Iowa,  92.  But  the  instruction  given  the  jury  is  the  law  of  the 
ease,  which  the  jury  wias  required  to  obey,  and  the  court  to  consistently 
follow.  Under  the  rules  of  these  instructions  the  verdict  cannot  be  sus 
tained,  for  it  was  not  supported  by  allegations  of  the  petition  showing 
liability  under  the  rules  of  the  instructions. 

Upon  the  issues  as  to  the  condition  of  the  trunk  when  it  was  received 
by  the  defendant  at  Chicago,  and  consequently  as  to  the  fault  and  negli- 
gence of  the  defendant  and  its  employes,  though  not  raised  by  the  plead- 
ings, there  was  evidence  introduced  by  both  parties.  Indeed,  it  was 
contested  as  though  it  had  been  raised  in  the  pleadings.  It  is  a  case 
where  the  evidence  does  not  conform  to  the  pleadings, — where  there  is  a 
variance  between  the  pleadings  and  the  proof.  Sections  2686,  2689  of  the 
Code  provide  that  in  such  case  the  pleadings  at  any  time  may  be  amended 
in  furtherance  of  justice,  in  conformity  with  the  proof.  Such  amendments 
may  be  after  the  verdict  and  judgment.  Thompson  v.  Wilson,  26  Iowa, 
120;  Smith  v.  Howard,  28  Iowa,  51;  Tegler  v.  Shipman,  33  Iowa,  195. 
Amendments  may  be  made  after  judgment.  O'  Connell  v.  Cotter,  44  Iowa, 
48.  Amendments  are  allowed  with  liberality.  ''The  rule  is  to  allow 
them;  to  refuse  them,  the  exception."  Pride  v.  Wormwood,  27  Iowa,  257; 
Mirikle  v.  Davenport,  38  Iowa,  355 ;  Miller  v.  Perry,  38  Iowa,  301.  Many 
other  decisions  of  this  court,  substantially  to  the  same  effect,  could  be 
cited.  Eihenherry  v.  Edwafds,  67  Iowa,  14,  cited  by  the  defendant's 
counsel,  is  not  in  conflict  with  the  doctrines  we  have  just  announced. 
The  amendment  in  that  case  was  held  not  to  be  allowable,  because  it 
presented  issues  upon  which  the  parties  had  not  been  heard.  In  our 
opinion,  the  amendment  was  rightly  permitted  by  the  district  court. 

in.  An  instruction  complained  of  by  the  defendant,  to  the  effect  that 
the  limitation  of  the  liability  of  the  defendant  authorizing  recovery  for 
wearing  apparel  to  the  extent  of  one  hundred  dollars,  and  no  more,  is  not 
effective,  is  correct.  Such  limitation  is  invalid  under  the  statutes  of 
this  state.  Code,  sees.  1308,  2184.  The  contract  under  which  the 
trunk  was  transported  was  made  in  Ohio,  to  be  performed  in  this  state. 
It  is  not  shown  that  the  statutes  of  Ohio  are  different  from  the  statutes 
ot  this  state  pertaining  to  this  subject.    In  the  absence  of  such  evi- 
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dence,  we  are  required  to  presume  that  they  are  to  the  same  purport 
and  effect  as  our  own  statutes.  Hadlcy  v.  Gregory ,  57  Iowa,  157 ;  Neese 
V,  Farmers*  Ins,  Co.,  55  Iowa,  604;  Church  v.  Crossman,  49  Iowa,  444; 
Leiber  v.  Union  Pac.  My.  Co.,  49  Iowa,  688;  Stephens  v.  Williams,  i& 
Iowa,  540;  Sayrev.  Wheeler,  32  Iowa,  559;  31  Iowa,  112;  Crafts  v.  ClarJc, 
31  Iowa,  77 ;  38  Iowa,  237 ;  Bean  v.  Briggs,  4  Iowa,  464. 

IV.  A  witness  testified  that  the  plaintiff  had,  about  two  years  before 
the  loss  of  the  property,  four  watches.  She  disposed  of  two,  and  retained 
two,  one  being  lost  from  the  trunk.  On  cross-examination  a  witness  was 
asked  to  state  the  differences  between  the  watch  lost  and  the  other 
watches.  An  objection  to  the  question  was  rightly  sustained.  We  dis- 
cover no  useful  purpose  in  pursuing  such  an  inquiry.  Counsel  insists 
that  a  description  of  the  lost  watch,  obtained  by  comparison  with  the 
others,  may  have  so  identified  it  as  to  show  that  the  plaintiff  still  had  it  in 
her  possession.  No  such  claim  was  made  upon  the  offer  of  evidence,  and 
we  cannot  think  that  a  description  of  the  watches  was  intended  in  the 
roundabout  and  indirect  way  of  showing  their  differences. 

Y.  The  same  witness  was  asked  to  describe  the  cohdition  of  the 
trunk  when  he  first  saw  it  at  the  plaintiffs  home,  after  her  return.  An 
objection  to  this  evidence  was  overruled.  Counsel  now  insist  that  it  ought 
not  to  have  been  admitted,  as  it  did  not  seem  to  show  the  condition  of  the 
trunk  when  the  plaintiff  received  it  from  the  defendant  at  its  depot.  But 
the  object  of  the  evidence  was  to  show  that  the  trunk  was  opened  by 
breaking  the  lock  and  fastening.  We  think  the  evidence  competent  for 
that  purpose. 

YI.  One  or  two  other  objections  to  rulings  on  the  evidence  are 
urged  upon  our  attention.  We  discover  no  error  in  them,  and  think  they 
demand  no  further  notice.  The  evidence,  while  conflicting,  sufficiently 
supported  the  verdict.  Surely  it  did  not  so  itM  to  support  the  verdict  a» 
to  require  us  to  interfere. 

We*  reach  the  conclusion  that  the  judgment  of  the  district  court  ought 

to  be  AFFIRMED. 


David  Utterson  v.  W.  F.  Conrad,  Judge. 

Intozicatlngr  Liquors:  violation  op  injunction:  pine:  constitu- 
tional LAW. 

Certioran  to  Polk  District  Court. 

Tuesday,  June  2,  1891. 

Certiorari  to  the  district  court  of  Polk  county  to  review  the  legality 
of  the  action  of  that  court  in  judging  the  petitioner  guilty  of  contempt  in 
violating  an  injunction,  and  in  entering  a  judgment  that  he  pay  a  fine  of 
five  hundred  dollars  and  costs,  and  that  he  be  imprisoned  in  the  jail  of  th& 
county  for  one  hundred  and  fifty  days,  unless  the  fine  be  paid. 


ir 
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W.  S.  Sickman,  for  petitioner. 

GiTEN,  J. — The  onljr  question  presented  is  the  constitutionality  of 
section  1543  of  the  Code  as  amended  "by  section  12,  chapter  143,  of  the 
Acts  of  the  Tw^entieth  General  Assembly.  It  is  contended  that  the  law,  so 
far  as  it  provides  a  fine  of  five  hundred  dollars  and  imprisonment,  is 
unconstitutional.  This  precise  question  was  settled  in  Jordan  v.  Circuit 
Court  of  Wapello  County ,  69  Iowa,  177,  and  has  been  uniformly  followed 
since.  We  think  the  action  of  the  district  court  was  in  all  respects  within 
its  jurisdiction,  and  legal,  and  the  judgment  is,  therefore^  affirmed,  and 
the  plaintilTs  petition  dismissed. 


The  State  op  Iowa,  Appellee,  v.  David  Davis,  Appellant. 

Grixninal  Law :  review  on  appeal. 

Appeal  from  Appanoose  District  Court. — Hon.  H.  C.  Traverse,  Judge. 

Wednesday,  October  7,  1891. 

Indictment  for  an  assault  with  intent  to  commit  murder.  There 
was  a  trial,  and  a  verdict  for  an  assault  with  Intent  to  inflict  great  bodily 
injury.  From  a-judgment  imposing  an  imprisonment  in  the  county  jail  at 
hard  labor  for  six  months  and  the  i>ayment  of  the  costs,  the  defendant 
appeals. — Affirmed, 

No  appearance  for  either  party. 

Granger,  J. — The  case  is  before  us  on  a  transcript  only,  showing  the 
indictment,  trial,  instructions,  verdict  and  judgment  of  the  court.  The 
evidence  is  not  in  the  record.  The  proceedings  seem  to  have  been  regu-' 
lar.  The  instructions,  in  so  far  as  we  can  determine  their  correctness,  in 
the  absence  of  the  evidence,  are  without  error,  and  seem  to  be  fair  to  the 
defendant. 

The  judgment  of  the  district  court  is  affirmed. 


J.  F.  Seiberling,  Appellee,  v.  Andrew  Schuster,  Appellant. 
Settingr  Aside  Judfirm^nt:  absence  op  defendant:  appeal. 

Appeal  from  Webster  District  Court. — Hon.  S.  M.  Weaver,  Judge. 

Wednesday^  October  7,  1891. 
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Action  upon  a  promissory  note.  The  defendant,  after  pleading  more 
than  one  defense  in  his  answer,  failed  to  be  present  when  the  case  was 
called  for  trial,  and,  thereupon,  a  judgment  was  entered  against  him  upon 
the  note.  A  motion  hj  the  defendant  to  set  aside  the  judgment,  and  per- 
mit  a  trial  of  the  case  on  the  merits,  was  overruled.  From  this  ruling  he 
appeals. — Affirmed. 

Albert  E.  Clark,  for  appellant. 

A.  W.  Botsfordf  for  appellee. 

Beck,  C.  J. — I.  The  defendant,  as  a  defense,  pleads  that  he  did  not 
execute  the  note,  and  that  it  is  forged;  that,  if  his  signature  was  affixed 
to  the  note,  it  was  procured  when  he  was  drunk,  and  incapable  of  making 
contracts,  and  that  he  received  no  consideration  for  the  note.  The  judg- 
ment in  the  case,  and  the  proceedings  preliminary  thereto,  are  shown  by 
the  abstract  in  the  following  language:  ''And  thereafter,  at  the  regular 
February,  1889,  term  of  said  court,  which  term  commenced  on  February 
25,  1889,  the  said  cause  was  assigned  for  trial  on  the  afternoon  of  Wednes- 
day, February  27,  that  being  the  first  day  of  the  term  upon  which  the  jury 
was  summoned  to  appear,  and  this  case  being  the  second  case  assigned 
for  that  afternoon.  On  the  afternoon  of  that  day,  the  first  case  assigned 
not  being  for  trial,  and  this  case  being  called,  the  defendant  not  being 
present,  judgment  was  rendered  against  him  on  the  note  in  suit.''  The 
abstract  shows  nothing  as  to  the  proceedings  and  trial  in  the  case.  What 
they  were,  we  cannot  presume,  other  or  further  than  that  they  were  in 
accord  with  the  law.  We  must  presume  the  judgment  was  regularly 
rendered  upon  pleadings  and  evidence,  or  admissions  authorizing  it.  The 
fact  that  the  defendant  was  not  present  at  the  trial,  without  more,  is  not  a 
ground  for  setting  aside  the  judgment  and  permitting  another  trial;  and 
yet  this  fact  is  the  only  ground  upon  which  the  motion  is  based.  The 
defendant  shows  that  he  was  absent  from  court  because  of  the  sickness  of 
his  wife.  But  it  is  not  shown  that  there  was  not  a  trial  had  upon  the 
pleadings,  evidence  or  admissions,  without  objections  on  account  of  the 
defendant's  absence,  which  must  be  presumed,  if  it  be  necessaiy  in  that 
way  to  support  the  ruling  of  the  court  in  overruling  the  motion. 

II.  The  abstract  does  not  show  that  the  judgment  was  entered  upon 
default,  and  that  the  motion  is  to  set  aside  the  default.  The  rules  appli- 
cable in  such  a  case  do  not  control  in  this.  As  the  abstract  fails  to 
show  error  in  the  order  of  the  district  court  OTermling  the  motion,  the 
decision  is  affirmed. 
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Thb  State  op  Iowa,  Appellee,  v.  Adelaid  Henderson,  Appellant. 
Appeals  in  Criminal  Gases:  submission  without  transcript  or 

ASSIGNMENTS  OF  ERROR. 

Appeal  from  Folk  District  Cow*.— Hon.  Marcus  Kavanagh,  iTudge. 

Wednesday,  October  7,  1891. 

The  defendant  was  indicted  December  14,  1889,  for  keeping  a  house 
of  ill  fame;  and,  having  been  tried  and  conyicted,  and  her  motion  for  a 
new  trial  overruled  on  September  8,  1890,  judgment  that'  she  be  impris- 
oned in  the  penitentiary  at  Anamosa  for  six  months  was  entered;  to  all  of 
which  the  defendant  excepted,  and  from  which  she  appeals. — Affirmed, 

McHenry  4f  McHenryf  for  appellant. 

John  Y.  Stone,  Attorney  General,  for  the  State. 

Given,  J. — I.  This  case  is  submitted  without  arguments  or  assign- 
ments of  error,  and  upon  a  partial  transcript  containing  only  a  copy  of 
the  indictment  and  its  indorsements,  and  the  journal  entry  showing  the 
overruling  of  the  defendant's  motion  for  anew  trial  and  the  judgment  of 
imprisonment.  The  proceedings  had  upon  the  trial  are  not  shown,  nor  is 
the  motion  for  new  trial,  nor  any  of  the  grounds  thereof.  The  indictment 
and  its  indorsements  are  in  due  form,  and  the  judgment  is  as  authorized 
by  statute.  No  errors  are  pointed  out  in  argument  or  otherwise,  and  we 
fail  to  discover  any  upon  a  careful  exunination  of  this  partial  transcript. 
Not  having  the  record  of  the  trial  before  us,  we  cannot  say  whether  there 
were  errors  in  the  trial  or  not ;  and,  not  having  the  motion  for  new  trial, 
we  cannot  say  whether  or  not  the  court  erred  in  overruling  the  same. 
Numerous  criminal  cases  have  recently  been  appealed  from  the  district 
court  of  Polk  county,  and  presented  to  this  court  in  the  same  imperfect 
and  unsatisfactory  way.  We  are  at  a  loss  to  know  why  such  appeals  are 
taken,  or,  when  taken,  why  they  are  not  prosecuted  in  the  usual  manner. 
Under  the  liberal  practice  of  this  court,  allowing  cases  to  be  submitted  in 
writing  when  the  party  is  unable  to  pay  for  printing,  there  would  seem  to 
be  no  excuse  for  not  fully  presenting  the  appeal.  If  there  be  any  grounds 
for  an  appeal,  counsel  who  have  undertaken  the  defense  of  an  accused 
certainly  owe  it  to  their  clients  to  faithfully  prosecute  the  appeal.  There 
may  be  sufficient  reason  why  this  appeal  has  not  been  prosecuted  in  the 
usual  way,  but  the  frequency  with  which  cases  have  been  submitted  as 
this  is  calls  for  disapproval  by  this  court. 

As  we  find  no  error  in  the  proceedings,  as  shown  by  the  partial 
transcript  before  us,  the  Judgment  of  the  district  court  is  affirmed. 


/ 
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The  State  of  Iowa,  Appellee,  v.  J.  T.  McIntosh,  Appellant. 

Appeal:  notice:  transcript. 

Appeal  from  Pottawattamie  District  Court. — Hon.  N.  W.  Mact,  Judge. 

Wednesday,  October  7,  1891. 

The  defendant  was  charged  with  the  crime  of  obtaining  property  hj 
means  of  false  pretenses,  tried  by  jury,  found  guilty,  and  adjudged  to  be 
imprisoned  in  the  penitentiary  at  Ft.  Madison,  at  hard  labor,  for  the  term 
of  one  year;  from  which  judgment  he  appeals. — Dismissed, 

No  appearance  for  either  party. 

Robinson,  J  — This  case  is  submitted  to  us  on  a  voluminous  tran- 
script of  the  record.  Wo  have  examined  it  with  care,  but  are  unable  to 
find  any  evidence  that  an  appeal  has  been  taken.     The  case  is,  therefore, 

DISMISSED. 


The  State  op  Iowa,  Appellee,  v.  B.  M.  Graves,  Appellant. 

Liquor  Nuisance :  verdict:  appeal. 

Ajypeal  from  Polk' District  Court. — Hon.  Marcus  Kavanagh,  Jr.,  Judge. 

Thursday,  October  8,  1891. 

Indictment  for  nuisance  in  maintaining  a  place  for  the  keeping  and 
selling  of  intoxicating  liquors  in  violation  of  law.  From  a  judgment 
imposing  a  fine  of  three  hundred  dollars  and  costs,  the  defendant  appeals. 
Affirmed. 

No  appearance  for  either  party. 

Granger,  J. — The  cause  is  submitted  on  a  partial  transcript,  which, 
upon  examination,  discloses  no  error  against  the  defendant,  and  the  judg- 
ment of  the  district  court  is  affirmed. 


J.  W.  Wright,  Appellant,  v.  R.  G.  Sauer  and  The  Siblet  Loanxno 

Company,  Intervener,  Appellees. 

Mortfiragre  on  Growing  Crops:  sale:  notice. 

Appeal  from  Lyon  District  C<n«r<.~HoN.  G.  W.  Wakefield,  Judge. 
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Friday,  October  9,  1891. 

Action  to  recover  the  value  of  certain  wheat  by  virtue  of  landlord's 
lien  thereon.    Judgment  for  the  intervener,  and  the  plaintiff  appealed. 

D.  D.  McCallum,  for  appellant. 

O.  J.  Clark,  for  intervener. 

Granger,  J. — The  facts  of  this  case,  and  the  law  applicable  thereto, 
are  substantially  like  those  in  Wright  v,  E.  M,  Dickey  Co,,  ante,  p.  332; 
and,  following  that  case,  the  judgment  in  this  is  affirmed. 


Carson  &  Band  Lumber  Company,  Appellee,  v.  George  W.  Bunker  c«  ah, 

Appellants. 

Unrecorded  Chattel  Mortgr&fire:  actual  notice:  burden  of  proof. 

Appeal  from  Keokuk  Superior  Court. — Hon.  Henry  Bank,  Jr.,  Judge. 

Tuesday,  October  13,  1891. 

This  is  an  action  in  equity  to  foreclose  a  chattel  mortgage  upqji 
certain  personal  property.  There  was  a  decree  for  the  plaintiff,  and  the 
defendant  Bunker  appeals. — Affirmed, 

Laughlin  4"  Campbell,  for  appellant. 

J.  F.  Smith,  for  appellee. 

RoTHROCK,  J. — The  evidence  shows  that  on  the  twentieth  day  of 
March,  1889,  Hhe  defendant  Embree  executed  and  delivered  a  chattel 
mortgage  to  the  plaintiff  upon  the  property  in  controversy.  The  said 
mortgage  was  filed  for  recorcj  in  the  recorder's  office  of  the  proper  county, 
on  tlie  twenty- second  day  of  the  same  month.  There  is  no  question  about 
the  validity  of  the  mortgage.  It  was  given  for  a  full  consideration;  and 
for  default  in  payment  of  the  debt,  or  for  any  attempt  to  remove  or  dis- 
pose of  the  property,  the  plaintiff  was,  by  the  terms  of  the  mortgage, 
authorized  to  take  possession  of  the  same,  and  remove  and  sell  it,  and  out 
of  the  proceeds  retain  the  amount  of  the  debt  and  expenses,  and  pay  the 
surplus,  if  any,  to  said  Embree.  These  provisions  of  the  mortgage  plainly 
implied  that  the  property  was  owned  absolutely  by  Embree.  The  fact 
appears  to  be  that  the  said  Embree  had  before  that,  and  on  the  twentieth 
day  or  February,  1889,  executed  and  delivered  to  the  defendant  Bunker  a 
chattel  mortgage  on  the  same  property.  But  the  last-named  mortgage 
was  not  filed  for  record  until  the  thirtieth  day  of  March,  1889,  some  eight 
days  after  the  filing  of  the  plaintiff's  mortgage.  The  only  question  to  be 
-determined  is,  which  of  the  mortgages  is  the  prior  lien  upon  the  property. 
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upon  the  face  of  the  record,  the  plaintiff's  mortgage  is  prior,  because  it 
was  first  filed  for  record.  But  the  appellant  contends  that  the  plaintiff 
had  notice,  when  the  mortgage  to  it  was  executed,  that  the  property  had 
before  that  been  mortgaged  to  Bunker.  The  burden  was  on  the  defendant 
Butiker  to  establish  this  alleged  fact  by  a  preponderance  of  evidence. 
The  court  below  was  of  the  opinion  that  the  defendant  failed  to  maintain 
the  issue.  We  have  carefully  examined  the  evidence,  and  reach  the  same 
conclusion.  We  need  not  set  out  the  testimony  of  the  witnesses,  nor 
further  elaborate  the  case. 

The  decree  of  the  superior  court  is  affirmed.  ^ 


Walter  Ordway,  Appellee,  v.  L.  D.  Kittle,  Appellant. 

Execution:  claims  of  third  parties:  chattel  mortgages:   uncer- 
tainty IN  description. 

Appeal  from  Monona  District  Court, — Hon.  C.  H.  Lewis,  Judge. 

Wednesday,  October  14,  1891. 

Replevin  to  recover  the  possession  of  certain  cattle.  There  was  & 
verdict,  and  a  judgment  thereon,  for  the  plaintiff.  The  defendant  appeals. 
Affirmed, 

M.  B.  Baity  and    Charles  MacKemie,  for  appellant. 

McMillan  j-  Kendal  and  L,  jK.  Bolter  ^  SonSj  for  appellee. 

Beck,  G.  J. — I.  The  plaintiff  held  a  chattel  mortgage  executed  by 
Wood  upon  certain  cattle  owned  by  him.  One  Jones  recovered  a  judg- 
ment against  Wood,  upon  which  an  execution  was  issued  and  delivered  to 
the  defendant,  the  sheriff  of  the  county,  who  levied  it  upon  the  cattle  in 
question.  Thereupon,  the  plaintiff  commenced  this  action  to  recover  the 
cattle,  claiming  the  right  to  hold  them  under  the  mortgage. 

II.  It  is  not  disputed  that  the  chattel  mortgage  is  void  for  uncertainty 
in  the  description  of  the  property.  But  the  plaintiff  herein  insists  that,  as 
the  plaintiff  in  execution,  Jones,  levied  upon  the  property,  and  his 
agent  and  attorney,  before  the  levy,  had  actual  notice  of  the  mortgage, 
and  that  the  plaintiff  claimed  to  hold  the  property  under  it,  the  instru- 
ment, though  uncertain  and  indefinite,  is  valid  as  between  the  parties, 
and  gives  to  the  plaintiff  the  right  to  the  property  as  against  the  execu- 
tion. Clapp  V.  Trowbridge,  74  Iowa,  550 ;  Piano  Mfg.  Go,  v.  Griffith,  75 
Iowa,  102.  Counsel  for  the  defendant  maintain  that  there  was  no  sui&- 
cient  evidence  to  authorize  the  jury  to  find  that  the  plaintiff  in  execution, 
or  his  agent,  had  notice  of  the  mortgage,  and  of  the  plaintiff's  claim  under 
it,  and  that  the  district  court  erred  in  overruling  a  motion  for  a  new  trial 
based  upon  that  ground.    We  think  the  evidence  on  this  point  sufficiently 
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supports  the  verdiet.  At  all  events,  it  eannot  be  said  that  there  was  such 
lack  of  evidence  as  to  authorize  the  conclusion  that  the  verdict  is  the 
result  of  passion  or  prejudice.  The  agent  of  the  plaintiff  in  execution  had 
in  his  possession  a  copy  of  the  mortgage,  and  claimed  that  it  was  insuffi- 
cient. It  sufficiently  appears  thac  he  knew  the  plaintiff  claimed  the  prop- 
erty under  that  mortgage. 

III.  The  district  court  admitted  the  mortgage  in  evidence  over  the 
objection  of  the  defendant's  counsel,  based  upon  its  uncertainty.  The 
abstract  shows  that  the  mortgage  was  admitted  '^subject  to  proof  of  actual 
notice.''  Actual  notice  being  shown,  the  moi-tgage  became  valid  between 
the  parties.  The  court  rightly  admitted  the  mortgage  in  evidence  upon 
the  offer  to  follow  it  with  proof  of  actual  notice,  which  was  doubtless 
made.  It  would  be  difficult  to  show  actual  notice  of  the  mortgage  until  it 
was  in  evidence.  At  all  events,  it  was  properly  admitted,  subject  to  proof 
showing  its  validity  as  between  the  parties. 

These  views  dispose  of  alLthe  questions  discussed  by  the  defendant's 
counsel.    The  judgment  of  the  district  court  is  affirmed. 


Theobold  Laprell,  Appellee,  v.  Anton  Jarosh,  Appellant*  1  g  '^ 
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Appeal :  notice  to  goparties  :  dismissal.  112  185 
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Appeal  from  Winneshiek  District  Court. — Hon.  L.  E.  Fellows,  Judge* 

Wednesday,  October  14,  1891. 

Action  in  equity  for  the  assignment  of  dower.    From  a  decree  for  the 
plaintiff,  the  defendant  appeals. — Dismissed, 

G,  W.  Adams,  for  appellant. 

J,  B.  Kaye,  for  appellee. 

Granger,  J. — The  defendants  are  four  in  number,  as  the  cause  was- 
tried  in  the  district  court.  The  plaintiff's  petition  represented  that  he 
was,  in  her  lifetime,  the  husband  of  Dorothea  Laprell,  who  died  seized 
of  certain  real  estate,  in  which  he  claimed  a  distributive  share  of  one- 
third.  The  defendants  joined  in  an  answer,  in  which  they  put  in  issue 
the  right  of  the  plaintiff  to  any  interest  in  the  land.  A  demurrer  to  the 
answer  •  was  sustained ;  and,  the  defendants  electing  to  stand  on  the 
answer,  judgment  was  entered  for  the  plaintiff  against  all  the  defendants. 
The  defendant,  Anton  Jarosh,  alone  appealed.  No  notice  of  appeal  was 
served  on  his  codefendants,  against  whom  the  judgment  was  rendered^ 
and  for  this  reason  the  plaintiff  moves  to  dismiss  the  appeal. 

Vol.  83—48 


754  Appendix. 

Code,  section  3174;  provides:  "A  part  of  several  coparties  msj 
appeal,  but  in  such  ease  they  mnst  serve  notice  of  the  appeal  upon  all  the 
other  coparties,  and  file  the  proof  thereof  with  the  clerk  of  the  supreme 
court."  The  legal  effect  of  this  action  is  the  partition  of  real  estate,  and 
it  does  not  appear  from  the  record  that  the  interests  of  the  appellant,  and 
of,  the  plaintiff,  can  be  adjudicated  without  affecting  the  interests  of  the 
other  defendants.  The  appeal  is,  therefore,  invalid.  Hunt  v,  Hawlerff  70 
Iowa,  183.  It  may  farther  be  said  that  no  resistance  is  made  to  the 
motion. 

The  appeal  is  dismissed. 


The  State  of  Iowa,  Appellee,  y.  Thomas  Brooks,  Appellant. 

Api>eal :  want  op  notice  :  dismissal. 

Appeal  from  Pottawattamie  District  Court. — Hon.  N.  W.  Mact,  Judge. 

Friday,  October  16,  1891. 

No  appearance  for  either  party. 

Beck,  0.  J. — The  defendant  was  indicted  and  convicted  of  murder  in 
the  first  degree,  and  sentenced  to  imprisonment  for  life  in  the  state  peni- 
tentiary. As  it  is  not  shown  an  appeal  has  been  taken,  for  the  reason  that 
no  notice  of  appeal  is  shown  to  have  been  made,  served  upon  the  attorneys 
who  acted  as  the  attorneys  of  record  in  the  district  court  at  the  time  of  the 
rendition  of  the  judgment,  as  required  by  Code,  section  4523,  we  cannot 
take  jurisdiction  of  the  case.    It  is,  therefore,  stricken  from  the  docket. 


The  State  op  Iowa,  Appellee,  v.  William  Henderson,  Appellant. 

Assault:  verdict:  appeal. 

Appeal  from  Polk  District  Court. — ^^on.  A.  W.  Wilkinson,  Jijdge. 

Friday,  October  16, 1891. 

John  Y.  Stone,  Attorney  General,  for  the  State. 

No  appearance  for  appellant. 

Beck,   C.  J. — The  defendant  was    indicted  and  convicted  for  an 
assault  with  intent  to  commit  murder,  and  sentenced  to  the  state  peniten- 
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tiary  for  three  years,  and  now  appeals  to  this  court.  The  transcript  of  the 
record  before  us  shows  no  other  .proceedings  in  the  case,  except  the  indict- 
ment and  record  entry  of  judgment^  in  which  no  irregularities  or  errors 
appear.    The  judgment,  tllerefore,  must  be  affirmed. 


JjXTSD  &  Smith  Bros.,  Appellees,  v.  E.  H.  McCutchen,  Appellant. 

Contract:  construction. 

Ajppeal  fr<ym  Ida  District  Court. — Hon.  James  H.  Macomber,  Judge. 

Monday,  October  19,  1891. 

This  is  an  action  for  an  amount  claimed  to  be  due  upon  a  written 
contract  between  the  parties  by  which  the  plaintiffs  sold  to  the  defendant, 
a  stock  of  hardware  and  machinery.     There  was  a    demurrer  to  the 
petition,  which  was  overruled.     The  defendant  excepted  to  the  ruling 
and  stood  upon  his  demurrer,  and  from  a  judgment  rendered  against  hii 
he  appeals. — Reversed. 

Warren  ^  Buchanan^  for  appellant. 

B.  H.  Smith  and  Bradshaw  f  McQ^iffin,  for  appellees. 

RoTHROCK,  J. — The  question  involved  in  this  appeal  arises  upon  th> 
construction  which  the  respective  parties  claim  should  be  given  to  th4 
written  contract.  It  appears  from  the  contract  that  the  terms  of  the  saU 
were  fixed  thereby,  so  far  as  they  could  be,  without  an  invoice.  It  waa 
provided,  first,  that  all  the  goods  in  the  front  room  of  the  hardware  store 
.should  be  invoiced  to  the  defendant  at  cost  price,  to  be  determined  by  the 
original  bills  of  said  goods  and  by  invoice.  Tinware  was  to  be  invoiced 
at  regular  list  price  and  discounts.  All  wagons  not  held  on  commission 
were  to  be  taken  by  the  defendant  at  cost.  The  tinner's  tools  were  to  be 
taken  at  the  sum  of  two  hundred  dollars.  The  furniture  and  fixtures  of 
the  store,  which  were  in  good  condition,  were  to  be  taken  at  cost,  without 
freight.  The  contract  then  provides  as  follows:  ''All  other  stock,  being 
the  balance  of  stock  on  hand  at  time  of  invoice,  to  be  invoiced,  where  in 
a  salable  condition,  at  cost  price  to  party  of  the  first  part,  with  eight  per 
cent,  on  net  cost  price  added  for  freight  on  same,  except  such  goods  as  are 
bought  free  of  freight." 

This  action  is  founded  upon  the  claim  that,  under  the  written  contract, 
the  defendant  was  bound  to  pay  eight  per  cent,  on  the  net  cost  price,  as 
provided  in  the  extract  from  the  contract  above  set  out.  The  part  of  the 
contract  relating  to  binding  twine  is  as  follows : 

*'  PaHy  of  the  second  part  agrees  to  take  all  the  binding  twine  in  store 
belonging  to  party  of  the  first  part  at  date  of  invoice,  the  same  to  be 
receipted  for  by  party  of  the  second  part  at  the  date  of  invoice;  the  price 
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and  terms  of  payment  of  said  twine  to  be  determined  by  the  price  at 
which  the  Deering  Machine  Company  and  the  MeCormiek  Machine  Com- 
pany shall  sell  twine  of  the  same  quality  to  dealers  for  the  year  1889 ; 
price  to  be  fixed  on  or  about  February  1,  1889".  Party  of  the  first  part 
agrees  to  pay  party  of  the  second  part  the  amount  of  premiums  of  insur- 
ance on  said  twine,  same  to  be  computed  pro  rata  with  annual  premiums 
on  other  stock  at  same  rate,  and  to  begin  on  completion  of  invoice  and 
continue  till  June  1,  1889.'' 

The  contract  was  entered  into  on  the  twentieth  day  of  September, 
1888,  and  it  appears  from  the  averments  of  the  petition  that  at  that  time 
the  plaintiff  had  in  stock  about  nine  thousand  pounds  of  binding  twine, 
and  that  the  price  of  the  same,  when  ascertained  in  the  manner  fixed  by 
the  contract,  amouuted  to  fourteen  hundred  and  thirty-three  dollars  and 
forty  cents.  The  plalntiiTs  claim  that  they  are  entitled  to  eight  per  cent, 
on  this  amount  for  freight.  This  claim  is  founded  on  that  provision  of  the 
contract  providiug  for  eight  per  cent,  to  be  added  for  freight  on  all  stock 
other  than  that  previously  enumerated.  If  there  were  nothing  in  the  con- 
tract qualifying  this  stipulation,  the  plaintiffs  would  be  entitled  to  the 
eight  per  cent,  on  the  cost  price  *'to  party  of  the  first  part."  This  clause 
of  the  contract  expressly  provides  that  the  eight  per  cent,  shall  be  added 
to  the  cost  price  of  that  part  of  the  stock  referred  to,  and  it  also  contem- 
plates that  said  stock  shall  then  be  invoiced.  But  the  stipulation  which 
follows  in  regard  to  the  binding  twine  is  manifestly  a  special  provision, 
having  no  reference  to  the  net  cost  of  the  twine  when  it  was  purchased  by 
the  plaintiffs.  The  price  to  be  paid  for  it  wks  to  bo  ascertained  in  an 
entirely  different  manner.  The  price  and  terms  of  payment,  as  between 
the  parties  to  the  contract,  were  to  be  determined  by  the  price  at  which 
the  machine  companies  named  should  sell  twine  of  the  same  quality  to 
dealers  for  the  year  1889,  to  be  fixed  on  or  about  February  1  of  that  year. 
This  is  a  specific  means  by  which  the  price  is  to  be  ascertained.  It  has  no 
reference  to  freight  to  be  added,  nor  to  the  price  which  the  plaintiffs  paid 
for  the  twine.  It  was  their  property, — stock  on  hand, — and  presumably 
paid  for,  and  the  price  paid  was  not  the  standard  by  which  it  was  sold  to 
the  defendant.  It  appears  to  us  very  plain  that  the  clause  of  the  contract 
providing  for  eight  per  cent,  added  had  no  reference  to  the  binding  twine. 
It  applies  to  such  stock  only  for  which  the  defendant  was  to  pay  cost 
price. 

The  demurrer  to  the  petition  should  have  been  sustained.    Reversed. 


August  Zabel,  Appellee,  v.  Mrs.  J.  B.  Nyenhuis,  Appellant. 

Continuance:  absence  of  attorney:  policy  of  insurance  held  as 
security:  contracts  in  writing:  parol  evidence. 

Appeal  from  Muscatine  District  Court. — Hon.  C.  M.  Watermaj^',  Judge. 
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Monday,  October  19,  1891. 

Action  in  equity  for  an  accounting  and  the  specific  performance  of  an 
agreement  to  convey  real  estate.  There  was  a  hearing  on  the  merits,  and 
a  decree  in  favor  of  the  plaintiff.     The  defendant  appeals. — Affirmed, 

E.  F.  Bichman,  for  appellant. 

Jayne  ^  Hoffman^  for  appellee. 

Robinson,  J. — On  the  fourteenth  day  of  March,  1887,  the  parties  to 
this  action  entered  into  the  following  agreement: 

"This  indenture  and  agreement  made  this  fourteenth  day  of  March, 
by  and  between  Mrs.  J.  B.  Nyenhuis,  of  the  first  part,  and  August  Zabel, 
of  the  second  part,  for  the  sum  of  seven  hundred  and  thirty-five  dollars,  to 
be  paid  to  Mrs.  J.  B.  Nyenhuis,  of  the  first  part,  by  August  Zabel,  of  the 
second  part,  as  follows:  [Fifteen  notes  are  here  specified]  for  house  num- 
ber 1027,  on  Lucas  Grove  road,  opposite  the  cemetery,  adjoining  Exo,  on 
the  west,  leaving  twenty  feet  next  to  Exo  for  street,  and,  then,  the  lot  is 
to  be  forty  feet  wide  by  one  hundred  and  forty  feet  long;  and  said  August 
Zabel,  of  the  second  part,  is  entitled  to  a  clear  and  warranty  deed  of  the 
same  property  here  before  mentioned  as  soon  as  he  has  the  same  notes 
here  before  mentioned  in  hand. 

"[Signed]  Mrs.  J.  B.  Nyenhuis, 

"August  Isabel.'' 

When  this  agreement  was  made  the  plaintiff  paid  to  defendant  sixty- 
five  dollars  in  money,  and  delivered  to  her  the  notes  specified,  amounting 
to  seven  hundred  and  thirty-five  dollars .  He  afterwards  took  possession 
of  the  property,  made  some  improvements  on  it,  and  occupied  it  as  a  home 
for  himself  and  family  until  the  third  day  of  January,  1889,  when  the 
dwelling-house  was  destroyed  by  fire.  Before  that  time  the  plaintiff  paid 
two  of  the  notes  he  had  given  to  the  defendant,  amounting  to  eighty-five 
dollars,  and  interest  on  the  remaining  notes,  to  the  amount  of  forty-five  dol-  \ 

lars  and  fifty  cents .     When  the  agreement  was  made  the  defendant  held  a  ' 

policy  of  insurance  on  the  house  against  loss  by  fire  for  seven  hundred  and  .  j 

fifty  dollars,  which  had  been  issued  for  a  term  of  five  years,  commencing 
in  January,  1884.  After  the  house  was  destroyed  she  collected  on  the 
policy  the  sum  of  seven  hundred  and  thirty  dollars.  The  plaintiff  seeks  an 
accounting  for  the  money  so  collected ;  asks  to  have  it  applied  so  far  as 
required  to  the  payment  of  the  notes  given  by  him  to  the  defendant; 
demands  judgment  for  the  remainder  for  the  surrender  of  the  notes,  and 

» 

for  a  conveyance  of  the  property  to  him.  The  court  rendered  judgment 
in  favor  of  the  plaintiff  for  thirty-nine  dollars  and  fifty  cents,  and  interest 
thereon  at  six  per  cent,  per  annum,  from  March  14,  1889,  and  required  the 
defendant  to  surrender  the  thirteen  notes  in  her  hands,  and  to  execute  to 
the  plaintiff  a  warranty  deed  for  the  property,  subject  to  the  taxes  of  1889. 
The  petition  sets  out  a  copy  of  the  agreement,  and  alleges  that  the  policy  / 

'of  insurance,  by  arrangement  between  the  parties,  was  permitted  to  stand 


'k 


I 


758  Appendix. 

in  the  name  of  the  defendant,  as  further  security  for  the  payment  of  the 
notes  given  for  the  purchase  price  for  the  benefit  of  the  plaintiff,  and  when 
it  expired  the  property  was  to  be  reinsured  at  his  expense.  The  answer 
denies  that  any  arrangement  in  regard  to  the  insurance  was  made ;  denies 
that  the  plaintiff  had  any  interest  in  the  insurance  money  collected;  and 
denies  that  the  defendant  is  under  any  obligation  to  account  for  it.  She 
asks,  by  way  of  counterclaim,  for  judgment  for  so  much  of  the  notes  now 
held  by  her  as  is  due,  and  for  the  foreclosure  of  the  agreement.  By  an 
amendment  to  her  answer  the  defendant  claims  that,  since  the  filing  of  her 
original  answer,  she  and  the  plaintiff  have  settled  the  matter  in  litigation ; 
that  by  the  terms  of  the  settlement  the  plaintiff  executed  a«  deed  for  the 
property  to  her,  and  received  from  her  a  receipt  in  full  for  all  demands ; 
and  she  was  to  deliver  the  thirteen  notes  in  question  at  a  certain  office 
for  him,  which  she  has  done.  She  asks  that  the  settlement  be  enforced. 
The  alleged  settlement  is  denied  by  the  plaintiff. 

I.  This  cause  was  regularly  reached  for  trial  in  the  district  court  on 
the  eighth  day  of  May,  1890.  At  that  time  the  defendant  filed  an  applica- 
tion for  a  continuance  until  the  next  week,  on  the  ground  of  the  absence 
of  D.  M.  Lambert,  the  attorney  to  whom  the  care  of  the  case  on  her  part  had 
been  intrusted  from  its  commencement.  The  affidavit  alleged  that  Lam- 
bert had  a  more  particular  knowledge  of  the  facts  of  the  settlement  pleaded 
and  of  its  terms,  than  any  other  person ;  that  he  had  not  been  subpoenaed 
because  he  was  the  attorney  for  the  defendant,  and  it  was  supposed  would 
be  present  if  needed;  and  for  the  further  reason  that  she  relied  upon  the 
settlement,  and  had  no  reason  to  believe  that  it  would  be  denied.  The 
record  shows  that  this  cause  was  set  down  for  trial  on  the  eighth  day  of 
May,  1890,  under  a  rule  of  the  court  several  weeks  before  that  date.  The 
defendant,  therefore,  had  ample  time  in  which  to  prepare  for  trial,  but  she 
did  not  file  her  amendment,  pleading  the  settlement,  until  the  day  the  cause 
was  reached  for  trial,  and  shows  no  diligence  whatever  to  procure  the 
attendance  of  the  witness.  His  negligence  in  failing  to  appear,  under  the 
circumstances  of  the  case,  must  be  imputed  to  her.  It  was  his  duty,  as 
her  attorney,  to  have  himself  present  as  a  witness,  if  needed.  We  think 
the  application  for  a  continuance  was  properly  overruled. 

n.  The  evidence  as  to  the  alleged  settlement  shows  that  it  was 
attempted,  but  never  completed.  The  plaintiff  signed  a  quitclaim  deed  to 
the  defendant  for  the  premises,  and  it  was  understood  that  his  wife  would 
also  sign  it.  But  some  of  the  details  of  the  settlement  were  never  agreed 
upon,  and  the  defendant  did  not  comply  with  its  terms  on  her  part.  We 
do  not  think  it  was  so  far  effected  that  it  can  be  enforced. 

III.  When  the  agreement  of  sale  had  been  made,  the  defendant  had 
no  interest  in  the  property  sold,  excepting  the  right  to  have  it  treated  as 
security  for  the  payment  of  the  purchase  price.  That  interest  was  insura- 
ble, and  it  would  be  presumed,  in  the  absence  of  satisfactory  evidence  to 
the  contrary,  that  she  continued  to  hold  the  policy  to  protect  her  interest, 
and  not  for  speculative  purposes.  But  the  evidence  satisfies  us  that  it  was 
understood,  and  in  effect  agreed,  between  the  parties  t<>  the  agreement 
that  the  policy  of  insurance  should  be  permitted  to  remain  in  the  name  of;^ 
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the  defendant  as  security  for  the  notes  of  the  plaintiff  which  she  held,  and 
which  were  the  measure  of  her  interest  in  the  property. 

It  is  objected  that  the  agreement  is  silent  as  to  the  matter  of  insurance, 
and  that  parol  evidence  is  not  competent  to  vary  or  contradict  the  writing, 
but  that  it  must  be  presumed  to  contain  all  of  the  agreement  of  the  parties. 
In  answer  to  that,  it  may  be  said  that  the  petition  fully  disclosed  the  facts 
in  regard  to  the  agreement  as  claimed  by  the  plaintiff.  It  was  not  in  any 
manner  attacked,  the  defendant  contenting  herself  with  denying  its  aver- 
ments. The  evidence  submitted  to  show  that  the  policy  was  to  be  held  as 
security,  and  for  the  benefit  of  the  plaintiff,  was  verbal .  To  some  of  it 
the  objection  was  made  that  it  was  immaterial,  but  no  claim  was 
made  that  it  was  incompetent.  It  was  certainly  material  to  the  issues 
presented  by  the  pleadings,  and  the  defendant  cannot  be  permitted  to 
urge  in  this  court,  for  the  first  time,  that  it  was  incompetent.     Objections  .f* 

to  evidence  must  be  first  made  in  the  trial  court,  even  though  not  ruled  on 
there.  Dwaii  «.  Nolan,  49  Iowa,  686.  It  is  the  right  of  each  party  to  know 
what  objection,  if  any,  exists  to  his  evidence  when  offered,  that  he  may 
take  the  steps  necessary  to  cure  the  defect,  if  one  exists,  or  to  otherwise 
avoid  the  objection. 

The  findings  of  the  distiict  court  have  ample  support  in  the  evidence, 
and  the  decree  is,  therefore,  affirmed. 


W.  n.  Stivers,  Appellee,  v.  E.  L.  Carmichael,  Appellant. 

Corporations :  liabilities  op  stockholders. 

Ajppeal  from  Tama  JOistrict  Court. — Hon.  G.  M.  Gilchrist,  Judge. 

Tuesday,  October  20,  1891. 

^Action  against  an  incorporator  and  stockholder  of  a  corporation  to 
recover  for  a  debt  contracted  by  the  corporation,  on  the  ground  that  the 
provisions  of  the  statute  relating  to  the  organization  of  corporations,  and 
notice  thereof,  were  not  complied  with.  There  was  a  judgment  for  the 
plaintiff,  from  which  the  defendant  appeals. — Affirmed. 

StrubU  d^  Stiger,  for  appellant. 

W.  H.  Stivers f  pro  se. 

Beck,  0.  J. — The  facts  of  this  case  are  like  those  involved  in  Heuer 
V.  Carmicha^ly  82  Iowa,  288,  and  the  principles  of  law  arising  in  the  two 
cases  are 'identical.  This  is  admitted  by  counsel  for  the  defendant,  and 
it  is  conceded  that  the  conclusions  in  that  case  are  decisive  in  this.  The 
•decision  of  the  district  court  in  this  case  is  affirmed. 
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§•  JJg     Anheuser-Busch  Brewing  Association,  Appellee,  v.  Nixon  Pullerton, 

Sheriff,  Appellant. 

Intoxicating  Liquors :  interstate  commerce:  seizure  by  search- 
warrant:  justice  jurisdiction:  replevin. 

Appeal  from  Des  Moines  District  Court. — Hon.  Charles  H.  Phelps,  Judge. 

Thursday,  October  22,  1891. 

This  is  an  action  of  replevin  for  one  hundred  and  thirty-three  kegs 
of  beer.  There  was  a  trial  by  jury.  At  the  close  of  the  introduction  of 
the  evidence  the  defendant  made  a  motion  that  the  jury  be  instructed  to 
return  a  verdict  for  the  defendant.  This  motion  was  overruled,  and  a 
motion  of  the  plaintiff  to  instruct  the  jury  to  return  a  verdict  for  the 
plaintiff  was  sustained.     The  defendant  appeals. — Beversed, 

Newman  ^  Blake,  for  appellant. 

/ 


•  * 


A,  M.  Antrobus  and  Wm,  C.  McArthur,  for  appellee. 

Eothrock,  J. — This  case  presents  precisely  the  same  questions  which 
were  determined  by  this  court  in  the  case  of  Lernp  v.  Fullerton,  ante,  p. 
192.  We  need  not  set  out  the  facts  nor  reasoning  upon  which  that 
opinion  is  based.  Following  that  case  the  judgment  of  the  district  court 
will  be  reversed,  and  the  cause  remanded,  with  directions  to  enter  judg- 
ment for  the  defendant  for  the  value  of  the  beer  as  shown  by  the  petition, 
which  is  three  hundred  and  seventy  dollars.    Reversed. 


F.  J.  Smola,  Appellee,  v.  O.  H.  McCaffrey,  Sheriff,  Appellant. 

{"sab  760      .  - 
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Appeal  from  Jackson  District  Court. — Hon.  C.  M.  Waterman,  Judge. 


«3  760  Friday,  October  23,  1891. 

The  plaintiff  was  a  judgment  debtor,  the  head  of  a  family,  having  a 
wife  only,  and  the  occupant  of  a  homestead  which  was  sold  on  special 
execution  to  satisfy  a  judgment  lien  thereon.  After  the  satisfaction  of 
the  execution  there  remained  in  the  hands  of  the  sheriff,  the  defendant,  a 
surplus  which  he  applied  in  satisfaction  of  another  execution  in  his  hands 
against  the  plaintiff.  The  wife  of  the  plaintiff  had  previously  obtained  a 
divorce  from  him.  The  issues  involve  the  question  of  the  exemption  of 
the  surplus  from  execution  because  it  was  the  proceeds  of  the  homestead 
of  plaintiff.  Judgment  was  by  the  district  court  given  for  the  plaintiff, 
and  the  defendant  appeals. — Affirmed. 
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2).  A.  Fletcher,  for  appellant. 
Johnson  4'  Kelsey,  for  appellee. 

Granger.  J. — The  proceeding  is  at  law,  and  the  asBignments  of 
^rror  are  as  follows.  "Assignment  of  errors:  And  the  appellant  says 
there  is  manifest  error  on  the  face  of  the  record  in  this  cause  in  this: 
First.  The  judgment  of  the  court  in  finding  for  the  plaintiff  is  against  the 
evidence,  as  shown  by  the  agreed  statements  of  facts  submitted  by  the 
parties.     Second.     The  judgment  of  the  court  in  finding  for  the  plaintiff  is  j 

against  the  law  applicable  to  the  facts  shown  by  the  agreed  statement  of  ^ 

facts  submitted  by  the  parties.     Said  judgment  should  have  been  for  the  i 

defendant.     Third.     The  court  erred  in  rendering  judgment  for  the  plain-  f) 

tiff."     The  appellee  insists  that  the  assignments  are  too  general  to  entitle  * 

the  appellant  to  a  consideration  of  them,  and  the  point  must  be  sustained. 
With  these  assignments  it  is  impossible  to  know  the  error  relied  upon  to 
reverse  the  judgment,  except  by  a  resort  to  the  arguments.  Code,  sec- 
tion 3207,  provides  that  the  assignment  must  **  point  out  the  very  error 
objected  to,"  and  "in  a  way  as  specific  as  the  case  will  allow;"  and  by 
the  same  section  we  are  required  to  disregard  errors  not  "  assigned 
with  the  required  exactness."  If  we  are  to  resort  to  arguments  by 
counsel  to  show  the  questions  we  are  to  consider,  there  is  no  utility  in  the 
law  requiring  an  assignment  of  error  in  the  abstract.  We  are  aided 
•equally  as  much  by  the  third  assignment  in  this  case  as  by  the  others,  and 
such  an  assignment  has  been  held  insufficient  too  many  times  to  need  a 
new  citation  of  authority.  See,  however,  Tomhlin  v.  Ball,  46  Iowa,  190. 
The  appellee's  point  must  be  sustained,  and  because  of  a  failure  to  prop- 
erly  assign  errors  the  judgment  must  be  affirmed. 


Defective  Streets:  evid^ence:  damages*,  improper  remarks  in  argu- 
ment TO  jury:  costs  on  appeal. 

Appeal  from  Hardin  District  Court. — Hon.  J.  L.  Stevens,  Judge. 

*  Friday,  October  23,  1891. 

Action  to  recover  for  personal  injuries  incurred  from  a  fall  caused  by 
a  defective  sidewalk.  There  was  a  verdict  and  judgment  for  the  plaintiff. 
The  defendant  appeals. — Affirmed, 

C.  E.  Albrook,  for  appellant. 

J.  H.  Scales,  for  appellee. 

Beck,  C.  J. — The  objections  to  the  judgment  will  be  considered  in 
the  order  of  their  discussion  in  the  printed  argument  of  the  defendant's 
■counsel. 
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I.  It  is  insisted  that  the  evidence  does  not  suffieiently  esta'blish  the 
existence  of  a  defect  in  the  sidewalk,  which  is  the  ground  of  the  plaintifTs 
claim,  and  that  the  defendant  was  chargeable  with  notice  of  such  defect. 
The  sufficiency  of  the  evidence  is  discussed  in  two  or  three  divisions  of  th& 
argument.  In  our  opinion,  counsel's  position,  which  is  argued  at  con- 
siderable length,  is  not  sustained  by  the  abstract.  It  is  clearly  shown: 
that  the  sidewalk,  which  was  of  plank,  was  decayed  and  out  of  repair. 
The  accident  resulted  from  a  plank,  when  stepped  upon  by  one  walking 
with  the  plaintiff,  flying  up  and  tripping  him.  It  is  insisted  that  this* 
identical  plank  was  not  shown  to  have  been  loose  before  the  accident. 
This  may  be  admitted.  But  it  was  shown  that  the  planks  along  the  place 
of  that  accident  were  loose  and  decayed;  that  the  plank  causing  the  injury 
was  old  and  decayed;  and  the  stringers  upon  which  it  was  laid  were  not 
in  good  order.  The  nails  in  it  did  not  keep  it  in  place.  The  walk  had 
been  in  the  condition  indicated  by  the  fact  that  the  planks  were  partly 
loose  or  decayed  for  several  months,  and  a  member  of  the  city  council  had 
been  informed  of  the  insufficient  condition  of  the  sidewalk  about  the  place 
of  the  accident.  We  think  the  evidence  authorized  the  jury  to  find  that 
the  sidewalk  was  defective,  of  which  the  defendant  had  notice.  At  least 
it  cannot  be  said  that  the  verdict  is  so  without  the  support  of  evidence  aa 
to  authorize  the  conclusion  that  it  is  the  result  of  passion  or  prejudice,  and 
not  the  exercise  of  the  intelligent  and  honest  discretion  of  the  jury. 

II.  Counsel  seems  to  question  the  claim  of  the  plaintiff  made  as  to 
his  injuries.  They  were  about  the  face,  and,  while  not  permanent,  were 
severe. 

III.  Counsel  complained  of  the  rulings  upon  the  admission  of  evidence 
as  to  the  defective  sidewalk,  repairs  thereon,  and  the  like.  We  discover 
no  error  in  these  rulings,  and  think  the  objections  demand  no  further 
attention. 

IV.  Instructions  are  complained  of  on  the  ground  that  there  is  no 
evidence  to  which  they  are  applicable.  We  think  the  objections  are  not 
well  taken.  One  instruction  is  complained  of  on  account  of  language 
which  we  do  not  find  in  it.  We  think  the  instructions  are  unobjection- 
able. 

V.  It  is  urged  that  the  verdict  is  excessive.  The  plaintiff  had 
severe  injuries  to  his  face  and  head.  One  of  his  teeth  was  loosened  by 
the  fall.  The  verdict  was  for  three  hundred  dollars.  It  surely  is  not 
subject  to  the  objection  of  being  excessive. 

YI.  Counsel  for  the  defendant  upon  the  argument  was  proceeding  to 
comment  upon  an  amended  petition  as  to  the  construction  and  condition 
of  the  walk,  but  was  directed  by  the  court  to  suspend  his  comments.  An 
amended  abstract  of  the  appellee,  which  is  not  denied,  shows  that  this 
amendment  to  the  petition,  the  foundation  of  the  comments,  had  been 
withdrawn.  It  was  not  a  subject  for  discussion  by  counsel,  for  it  was  not 
a  pleading  in  the  case. 

VI.  The  defendant  files  a  motion  to  tax  the  costs  of  the  amended 
abstract  filed  by  the  plaintiff  to  him.     It  is  overruled.     We  think  the- 
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amendments. were  rightly  made,  in  order  to  present  with  sufficient  correct- 
ness   and  fulness  the  facts  of  the  case.    The  judgment  of  the  district 

court  is  AFFIRMED.       ^ 


Georqe  W.  FulliaM;  Appellant,  v.  Bobebt  Hagens,  Appellee. 

Replevin:  evidence:  instructions. 

Appeal  from  Muscatine  District  Court. — Hon.  C.  M.  Waterman,  Judge. 

Saturday,  October  24,  1891. 

Action  to  recover  possession  of  a  sorrel  pony  called  "  Dandy."  Each 
party  claims  to  be  the  absolute  owner,  and,  as  such,  entitled  to  the 
immediate  possession  of  the  pony.  The  case  was  tried  to  a  jury,  resulting 
in  a  verdict  and  judgment  for  the  defendant.  The  plaintiff  appeals. 
Affirmed. 

E.  F.  Richman,  for  appellant. 

Cloud  f  Doran^  for  appellee. 

Given,  J. — I.  The  right  to  the  possession  of  the  sorrel  pony  in  con- 
troversy rests  upon  the  ownership  thereof,  and  the  ownership  upon  a 
determination  of  the  terms  of  a  certain  contract  made  by  the  parties. 
They  made  an  exchange  of  horses,  the  defendant  giving  his  to  the  plaintiff 
for  five  dollars  and  a  certain  mare,  thereafter  to  be  delivered  to  the 
defendant,  and  which  he  had  never  seen.  The  defendant  alleges  that  the 
plaintiff  represented  that  the  mare  was  as  good  as  the  pony  ''Dandy," 
and  that  it  was  agreed  that  if  she  was  not  the  defendant  should  have  the 
right  to  take  the  pony.  He  alleges  that  the  mare  was  crippled  and 
worthless,  and  that  for. that  reason  he  did  take  the  pony  in  controversy. 
The  plaintiff  denies  these  allegations^^  The  appellant's  first  contention  is 
that  the  verdict  is  against,  and  not  supported  by,  the  evidence.  There  is 
a  marked  conflict  in  the  evidence  as  to  what  the  agreement  was.  Under 
the  uniform  rulings  of  this  court  the  verdict  will  not  be  disturbed  as  being 
against  or  not  supported  by  the  evidence  when  there  is  a  conflict  in  the 
evidence.  These  parties  testified  directly  opposite  as  to  what  the  agree- 
ment was.  It  was  for  the  jury  to  determine  to  what  extent  either  was 
corroborated  or  contradicted,  and  the  weight  to  be  given  to  the  testimony. 
We  cannot  say  that  the  verdict  is  not  supported  by  the  evidence. 

n.  The  appellant  complains  of  certain  rulings  of  the  court  in  admit- 
ting and  rejecting  testimony.  On  cross-examination  the  plaintiff  was 
permitted  to  state  that  the  defendant  had  never  got  back  the  horse  he 
gave  to  the  plaintiff.  There  was  no  error  in  this,  as  it  tended  to  show 
that  there  had  been  no  rescission  of  the  agreement.  On  cross-examina- 
tion the  plaintiff  stated  that  he  had  had  the  ui  a  of  the  horse  he  got  front 
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the  defendant.  ''He  is  a  horse  I  would  not  want  to  drive  after  dark;  a 
heavy  horse/'  In  view  of  the  contention,  as  to  what  the  a^eement  was  it 
was  proper  to  show  that  the  plaintiff  had  the  use  of  the  horse  whioh  he  got 
in  the  trade,  and  there  was  no  error  in  striking  out,  on  the  defendant's 
motion,  that  part  of  the  answer  quoted,  as  the  qualities  of  that  horse  were 
not  in  issue.  On  re-examination  the  plaintiff  was  not  permitted  to  state 
the  value  of  the  use  of  this  horse  if  he  had  had  no  other  horse  to  put  in  his 
place.  The  value  of  the  use  was  not  dependent  upon  whether  the  plaintiff 
had  other  horses  or  not.  The  defendant  wa^  permitted  to  state,  over  the 
plaintiff's  objection,  that  the  mare  never  came  into  his  possession.  If 
the  agreement  was  as  claimed  by  the  defendant,  it  was  certainly  compe- 
tent to  prove  that  he  never  received  the  mare. 

III.  Appellant  complains  of  the  fourth  paragraph  of  the  court's 
•charge  "as  inapplicable  to  any  material  testimony."  The  paragraph  sub- 
mits with  clearness  the  issue  joined  in  the  answer  and  reply,  and  instructs 
the  jury  that  the  burden  of  proving  that  the  mare  was  not  as  represented 
was  upon  the  defendant.  The  appellant  also  complains  of  the  refusal  to 
give  an  instruction  asked,  based  upon  the  theory  that  the  agreement  had 
been  rescinded.  There  was  no  such  issue  joined  in  the  pleadings,  and, 
therefore,  the  instruction  was  properly  refused.  We  find  no  error  in  either 
K)f  the  respects  assigned. 

The  judgment  of  the  district  court  is.  therefore,  affirmed. 


Daniel  Pierce,  Appellee,  v.  David  Herrold  et  ah,  Appellants. 

Appeal:  record:  RE\aEW. 

Appeal  from  Sac  District  Court. — Hon.  J.  P.  Connor,  Judge. 

Monday,  October  26,  1891. 

Action  to  foreclose  a  mort-gage.  The  petition,  in  substance,  shows 
that  the  defendant  Herrold  made  to  the  plaintiff  his  note  for  two  thousand 
dollars,  secured  by  mortgage  on  four  hundred  acres  of  land;  that  three 
hundred  and  twenty  acres  of  the  land  were  purchased  by  Herrold  of  the 
defendant  Early  under  a  deed  with  covenants  of  warranty.  Early's 
title  was  adjudged  void  in  a  proceeding  of  Barke  against  Early,  prior  to 
the  commencement  of  this  suit.  The  decree  in  the  suit  adjudging  the 
title  void  was  conditional  upon  the  repayment  to  Early  of  certain  taxes 
paid  by  him  on  the  land.  The  petition  in  this  case  asks  for  judgment  and 
decree  of  foreclosure  against  Herrold,  and  for  judgment  against  Early  for 
one  thousand  and  sixty  dollars,  actually  paid  by  Herrold  to  Early  as  a 
consideration  for  the  deed ;  and  also  for  the  amount  refunded  to  Early  as 
taxes  paid  by  him,  if  payment  thereof  shall  be  made,  and,  if  not,  that  he 
have  his  decree  against  the  land  conveyed  by  Early  to  Herrold.  The  dis- 
trict court  entered  a  decree  in  substantial  accord  with  the  prayer  of  the 
petition.    The  defendant  Early  appeals. — Ajffirmed, 
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James  H,  Tait,  for  appellants. 

No  appearance  for  appellee. 

Granger,  J. — The  specific  complaint  on  the  appeal  is  as  to  the  judg- 
ment of  the  court  granting  the  relief  to  the  plaintiff  against  the  money  to 
be  refunded  to  the  defendant  Early  because  of  taxes  paid  by  him.  The 
record  in  the  case  will  not  justify  our  consideration  of  the  question.  No 
answer  is  filed  in  the  case,  and,  hence,  no  issue  was  formed  for  trial.  The 
abstract  recites  by  agreement  that  it  "contains  all  the  pleadings  filed  in 
the  action,  and  also  all  the  evidence  offered  by  the  respective  parties  to 
said  cause,  or  received  by  the  court  on  the  trial  of  the  cause."  There  are 
other  defendants  than  those  named  in  the  title  above,  and  the  decree  of 
the  court  recites  that  the  defendant  Herrold  and  others  "are  adjudged  ta 
be  in  default  for  want  of  an  answer  or  appearance,"  and  as  to  the  defend- 
ant Early  and  others  it  recites  that,  they  "having  entered  their  personal 
appearance  herein,  ♦  *  *  the  court  proceeded  to  hear  the  evidence  in 
the  case,  from  which  it  found,"  etc.,  reciting  the  facts  upon  which  its 
judgment  is  based.  The  abstract,  notwithstanding  the  statements  as  to 
its  contents,  contains  only  the  petition,  decree  and  notice  of  appeal.  It 
fails  to  show  an  issue  joined.  By  the  terms  of  the  decree  the  facts  were 
found  from  "  the  evidence  in  the  case."  The  decree  recites  certain  facts, 
but  does  not  purport  to  recite  all  the  facts.  To  the  extent  of  the  facts 
found  no  evidence  was  necessary  with  no  issue,  for  the  facts  would  be 
admitted.  Code,  sec.  2712.  The  evidence,  if  in  the  record,  might  justify 
the  finding  of  other  facts  to  sustain  the  decree,  even  if  those  recited 
would  not.  The  defendant  Early  was  in  court,  but  made  no  objections  to 
the  procedure,  and  should  not  and  does  not  complain  of  that.  The  parties 
have  stipulated  as  to  the  record,  but  not  as  to  the  facts,  and,  in  the 
absence  of  the  evidence,  we  must  assume  facts  to  support  the  judgments 
The  case  in  principle  is  very  much  like  White  v.  Kelley,  23  Iowa,  275. 
The  judgment  is  affirmed. 


The  State  of  Iowa,  Appellee,  v.  Al.  Henderson,  Appellant. 

Appeal:  record:  error. 

Appeal  from  Polk  District  Court. — Hon.  8.  F.  Balliet,  Judge. 

Tuesday,  October  27,  1891. 

Indictment  for  burglary,  and  from  a  judgment  of  imprisonment  in  the- 
penitentiary  the  defendant  appealed. — Ajffirvied. 

No  appearance  for  either  party. 

Granger,  J. — The  case  is  before  us  on  a  partial  transcript  showing 
an  indictment  for  burglaiy,  a  verdict  and  judgment  of  imprisonment  for 
three  years  in  the  penitentiary.  The  record  of  the  trial  is  not  before  us, 
except  as  to  a  motion  to  set  aside  the  verdict,  and  for  a  new  trial,  which 
was  overruled.  An  examination  of  the  record  before  us  shows  no  error,, 
and  the  judgment  of  the  district  court  is  affirmed. 


f 


INDEX. 


ACCOUNTING. 

Statute  of  limitation. 

Chtardian  and  ward — laeTies.  "Where  a  ward  delayed  for  more  than 
twenty  years  after  attaining  her  majority  to  ask  an  accounting  with 
her  guardian,  and  the  evidence  showed  that  the  latter  had  made  a  set- 
tlement with  the  court,  though  the  record  thereof  was  informal,  held, 
that  the  ward's  action  for  an  accounting  was  barred  by  the  statute  of 
limitations.    Heath  v.  Elliott,  S67. 

Between  pabtness.    See  Partnership,  4,  5j  6. 

ACTION. 

Eight  op. 

1.  Void  contract— deposits  in  lieu  of  hail— payment  to  sheriff.  An 
agreement  by  a  sheriff  to  accept  a  sum  of  money  in  lieu  of  bail  from 
a  prisoner  in  his  custody,  and  deposit  the  same  with  the  clerk  of  the 
district  court,  is  invalid,  and  no  right  of  action  can  accrue  thereon  to 
either  the  state  or  county  for  the  recovery  of  said  money.  State  v. 
Farrell,  661, 

2.  Damages — conversion  of  crops  hy  lessee — liability  to  grantee 
under  sheriff* s  deed.  A  lessee  of  land  is  not  entitled  to  the  protection 
of  the  provisions  of  section  3264  of  the  Code  as  against  an  action  to 
recover  damages  for  the  wrongful  conversion  of  pasturage  and  crops 
raised  upon  the  demised  premises  after  the  execution  and  delivery  of 
a  sheriff's  deed  to  the  plaintiff  in  said  foreclosure  proceeding,  and  an 
action  for  damages  based  upon  such  conversion  may  be  maintained  by 
the  owner  of  the  premises  under  sheriff's  deed  while  the  lessee  is  in 
I>o8session,  and  before  an  action  to  recover  the  demised  premises  has 
been  commenced.    Stanbrough  v.  Cook,  705, 

3.  Railroads— occupation  of  city  streets — damage  to  abutting  prop- 
erty.  "Where  under  authority  from  a  city  council  a  railway  company 
lays  its  track  in  one  of  the  streets  of  the  city,  the  fee-simple  title  to 
which  is  in  the  public,  no  cause  of  action  for  damages  accrues  to  the 
owner  of  abutting  property  under  section  464  of  the  Code,  because  of 
such  occupation  of  the  street,  unless  his  property  has  been  actually 
•damaged  thereby.     Cook  v.  Chicago,  M,  f  St,  P.  By,  Co.,  278, 
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ACTION.    Right  of.     Contimted. 

4.  Quieting  title — sale  of  county  lands — board  of  supervisors.  It 
appearing  that  the  sale  of  the  lands  in  controversy  was  duly  made  by 
the  board  of  supervisors  to  the  plaintiff,  held,  that  the  title  of  the 
plaintiff  was  sufficient  as  a  basis  of  recovery  against  the  defendant, 
though  the  deed  received  from  the  board  was  defective.  Hays  v. 
McCormickj  89, 

5.  Quieting  title — homestead — conveyance  by  husband — adverse  pos- 
session.  Ten  years  of  continuous,  open,  notorious  and  adverse  pos- 
sessioil  of  real  estate  under  a  claim  of  right  based  upon  a  contract  for 
a  deed  to  apart  of  a  homestead,  executed  by  the  husband  alone,  is  suffi- 
cient to  entitle  the  holder  to  maintain  an  action  to  quiet  his  title  as 
against  the  homestead  interests  of  the  wife.     Baling  v.  Clarke  481. 

6.  Warranty  of  title — sale  of  land  for  taxes.  After  an  adjudication 
that  the  plaintiff  had  no  title  to  certain  lands  under  a  deed  from 
the  defendant  the  same  was  sold  for  taxes,  and  subsequently  a  tax 
deed  issued.  Held,  that  the  right  of  action  upon  the  defendant's 
covenant  of  warranty  was  not  thereby  lost  to  the  plaintiff.  Bcllows^ 
V.  Litchfield,  36. 

See  Contracts,  16 ;  Mistake,  1,  2,  3 ;  Slander,  1,  2 ;  Sales,  8. 
Necessary  parties. 

7.  Garnishment — attacking  title  of  garnishee.  In  a  'garnishment 
proceeding  wherein  it  was  sought  to  charge  the  garnishee  with  the 
possession  of  notes  and  bonds  belonging  to  the  judgment  debtor,  and 
alleged  to  have  been  transferred  to  him  to  hinder  and  delay  the 
creditors  of  the  latter,  but  which  the  garnishee  claimed  to  have  pur- 
chased of  P.  and  W.  through  the  judgment  debtor  as  agent  for  the 
assignors,  held,  that  P.  and  W.  were  not  necessary  parties.  Capital 
City  Bank  v.  Wakefield,  46, 

When  deemed  commenced. 

8.  Limitation  of  actions — construction  of  statute.  In  an  action  upon 
a  promissory  note  properly  commenced  in  a  county  other  than  that 
in  which  the  defendant  resides,  as.  in  the  county  where  the  note  is,  by 
its  terms,  made  payable,  the  delivery  of  an  original  notice  to  the 
sheriff  of  such  county,  with  the  intention  that  it  be  served  immedi- 
ately, will  be  sufficient  to  stop  the  running  of  the  statute  of  limitation 
as  to  said  action,  although  the  service  of  such  notice  was  made  upon  the 
defendant  in  the  county  of  his  residence,  after  the  action  had  become 
barred.     Bracken  v.  McAlvey,  421. 

Prematurely  brought. 

9.  Abatemeyit.  A  provision  in  an  insurance  policy  (gainst  fire, 
that  in  case  of  loss  the  amount  thereof  shall  be  payable  within  sixty 
days  after  notice  and  proofs  of  loss  have  been  received  at  the  office  of 
the  company,  will  not  entitle  the  insured  to  commence  an  action  on 
such  policy  before  the  expiration  of  ninety  days  after  giving  notice  of 
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ACTION.    Prematurely  brought.     Continued, 

the  loss,  as  provided  by  section  3,  of  chapter  211,  of  the  Acts  of  the 
Eighteenth  Oeneral  Assembly,  and  an  action  brought  upon  a  policy 
before  .the  expiration  of  such  time  may  be  abated  by  a  motion  in 
arrest  of  judgment.     Taylor  v.  Merchants  f  Bank4;r8'  Ins.  Co.,  402. 

AGENCY. 

Authority  op  agent. 

1.  Acts  in  excess  of  authority — hnotcledge  of  principal.  Where  an 
agent  acts  in  excess  of  his  authority  with  the  knowledge  of  his  principal, 
and  the  latter  remains  silent  while  third  persons  are  influenced 
thereby,  the  acts  of  the  agent  will  be  binding  upon  the  principal. 
First  Nat.  Bank  v.  Moore,  740, 

2.  F^re  insurance — representations  of  applicant.  Where  an  applicant 
for  fire  insurance  truthfully  answered  all  material  inquiries  in  regard  to 
the  property  he  desired  to  have  insured,  but  the  agent  of  the  insurer 
incorrectly  recorded  such  answers  in  the  written  application,  and  the 
same  was  signed  by  the  applicant  without  reading,  and  without  knowl- 
edge that  his  answers  had  not  been  correctly  recorded,  held,  that  the 
insurer  was  bound  by  the  acts  of  its  agent,  and  that  it  could  not 
escape  liability  upon  the  policy  of  insurance  issued  upon  such  applica- 
tion on  account  of  the  apparent  mis-statements  therein.  McComb  v. 
Council  Bluffs  Ins.  Co.,  £47. 

3.  Lease  of  lands — validity.  The  mother  of  H.,  being  the  owner  of 
the  forty  acres  of  land  in  question,  the  taxes  upon  which  had  been 
paid  by  the  latter,  authorized  H.  to  lease  the  land,  or  sell  the  grass 
thereon,  and  thereby  reimburse  himself  for  the  payment  of  taxes 
thereon,  but  stated  that  she  would  rather  pay  the  taxes  herself  than 
to  have  the  land  so  leased  as  to  prevent  a  sale  of  the  land.  In  pur- 
suance of  such  authority  p.  leased  the  land  to  plaintiff  in  March  for 
one  year,  making  the  lease  in  his  own  name,  and  in  the  following: 
May  his  mother  made  a  contract  for  the  sale  of  the  land  and  agreed  to 
convey  all  her  right,  title  and  interest  therein.  Held,  that  H.  had  a 
right  to  make  a  lease  in  his  own  name,  and  on  his  own  behalf,  and 
that  the  plaintiff  was  entitled  thereunder  to  the  use  and  occupation  of 
the  land  for  the  term  of  the  lease.    Ridgley  v.  DeBough,  100. 

Commission. 

4.  Contract — construction.  Under  a  contract  by  which  an  agent 
agreed  to  solicit  orders  for  a  machine  in  consideration  of  the  payment 
of  a  certain  percentage  of  the  amount  for  which  he  obtained  purchasers 
for  such  machine,  payable  when  the  orders  were  received,  the  principal 
is  not  liable  for  the  payment  of  commissions  upon  verbal  promises, 
obtained  by  the  agent,  to  purchase  such  machine  if,  upon  a  demon- 
stration to  be  made,  the  same  would  accomplish  what  was  claimed  for 
it.    Sanderson  v.  Tinkham  Smoke-Consumer  Co.,  446, 
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AGENCY.    Commission.     Continued. 

5.  Orders — acceptance  by  principal— powers  of  officers  of  corporation. 
The  plaintiff  having  admitted  in  his  testimony  that  his  commissions 
were  payable  only  when  the  orders  obtained  by  him  were  accepted  by 
the  principal,  which  was  a  corporation,  held,  that  a  mere  mental 
acceptance  of  orders  by  the  president  of  the  company  would  not  render 
the  principal  liable  for  commissions  upon  orders  which  were  of  a 
character  that  the  company  was  not  bound  to  accept,  and  which  were 
rejected  by  its  officers  when  acting  together.    Id. 

APPEAL. 

Notice  op. 

1.  Service  upon  coparti^s— jurisdiction.  Where  a  part  only  of 
several  coparties  appeal,  the  failure  of  the  appellant  to  serve  notice  of 
the  appeal  upon  the  other  coparties,  as  provided  by  section  3174,  of  the 
Code,  will  not  affect  the  jurisdiction  of  the  court  to  determine  such 
questions  as  affect  only  the  appellant  and  the  adverse  party.  Kellogg 
V.  Colby f  61$, 

2.  Notice  to  coparties.  Where  a  part  only  of  several  coparties 
appeal,  and  the  interests  of  the  other  copaities  not  appealing  will  be 
affected  by  such  appeal,  notice  of  appeal  must  be  served  upon  such 
other  coparties,  or  the  appeal  will  be  dismissed.  Laprell  v.  Jarosh, 
753. 

3.  Service  of— dismissal.  Where  the  record  in  a  cause  upon  appeal 
to  the  supreme  court  fails  to  show  service  of  a  notice  of  appeal  as 
required  by  law,  the  case  will  be  dismissed  for  want  of  jurisdietion. 
State  V.  Brooks,  754. 

ASSIGNMENT  FOE  BENEFIT  OF  CREDITORS. 

Preferences. 

1.  Attachment — collusion.  An  insolvent  firm  having  determined  to 
make  a  general  assignment  of  its  property  for  the  benefit  of  its 
creditors,  without  preferences,  employed  an  attorney  to  draw  up  a 
deed  in  accordance  with  that  purpose,  but  before  said  deed  was  com- 
pleted, and  before  the  delivery  thereof  to  the  assignee,  a  creditor, 
:  learning  of  the  purpose  of  the  firm,  caused  an  attachment  to  be  levied 
upon  the  firm  property;  thereupon,  the  said  debtors  and  their  assignee, 
to  obtain  the  release  of  th^e  attached  property,  executed  a  mortgage 
thereon  to  the  attaching  creditor;  held,  that  there  being  no  evidence  of 
collusion  between  said  debtors  and  the  attaching  creditor  in  the  levy 
of  said  attachment,  nor  of  any  intention  on  the  part  of  the  debtors  to 
prefer  any  creditor  when  they  determined  to  make  an  assignment,  the 
said  deed  of  assignment  and  mortgage  were  not  parts  of  the  same 
transaction,  and,  therefore,  were  not  to  be  construed  together  as  a 
general  assignment  with  preferences.  Bock  Island  Flow  Co.  v.  Broe$€ 
^  Breese,  55S, 
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ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS.    Preferences.     Can- 
tinued. 

2.  Mortgages — insolvency.  Where  an  insolvent  debtor,  at  the 
instance  of  an»  attorney  for  a  mercantile  agency,  executed  several 
mortgages  upon  his  stock  of  merchandise  to  as  many  different  creditors, 
without  their  knowledge,  and  upon  the  same  day,  for  the  purpose  of 
securing  a  bona  fide  indebtedness,  and  such  creditors  upon  being  noti- 
fied of  the  debtor's  action  by  telegraph  immediately  accepted  the 
security,  and  the  attorney  thereupon  entered  into  possession  of  the 
property  on  behalf  of  such  mortgagees,  held,  that  the  mortgages  did 
not  constitute  a  ^neral  assignment  for  the  benefit  of  creditors,  and, 
therefore,  void  because  of  preferences.    Butler  Bros.  v.  Didley,  SS3. 

3.  Mortgages — intention  of  mortgagor.  The  defendant  firm,  being 
insolvent,  executed  to  one  of  its  creditors  a  chattel  mortgage  upon  a 
part  of  its  property  to  secure  a  bona  fide  indebtedness,  and  on  the 
next  day  executed  four  other  mortgages  to  creditors  of  the  firm, 
without  their  knowledge,  upon  a  part  of  the  same  property,  and  there- 
after the  mortgagees  under  the  first  mortgage  took  possession  of  the 
property  and  disposed  of  the  same.  At  the  time  the  first  mortgage 
was  given  the  mortgagors  had  no  thought  of  giving  the  four  mortgages 
subsequently  executed.  Held,  that  the  mortgages,  being  separate  in 
point  of  time,  and  not  connected  by  intention  or  circumstance,  they 
could  not  be  construed  as  a  general  assignment  with  preferences,  and, 
therefore,  void.     Letts,  Fletcher  f  Co.  v.  McMaster  ^  Dryden,  446. 

Powers  of  assignee. 

4.  Execution  of  mortgage  on  assigned  property.  Where  an  attach- 
ment was  levied  before  the  completion  of  the  assignment,  held,  that 
the  assignee  took  the  property  under  said  deed  subject  to  said  lien,  and 
it  was  competent  for  the  assignors  and  assignee,  for  the  purpose  of 
getting  the  assigned  property  into  the  custody  of  the  assignee,  to  exe- 
cute a  mortgage  thereon  to  the  attaching  creditor.  Bock  Island  Flow 
Co.  V.  Brcese  4"  Breese,  653. 

Proof  of  claims. 

5.  Partnership  assets — debt  of  individual  partner.  Where  a  copart- 
nership made  a  general  assignment  of  the  firm  and  individual  property 
for  the  benefit  of  both  partnership  and  individual  creditors,  held,  that 
a  claim  against  one  of  the  partners  which  was  not  filed  with  the 
assignee  until  more  than  three  months  after  the  publication  of  notice 
of  the  assignment,  would  not  be  entitled  to  payment  out  of  the  assets 
of  the  individual  partner  in  preference  to  the  claims  of  the  partnership 
creditors  of  which  proof  had  been  duly  made,  though  the  assets  of  such 
partner  were  more  than  sufficient  to  pay  his  individual  indebtedness. 
Budd  V.  King,  97. 
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attachment. 

The  writ. 

1.  Amendment — validity  of  levy.  Where  a  writ  of  attachment  issued 
under  the  seal  of  the  district  court,  by  the  clerk  of  that  court,  and 
upon  a  petition  filed  in  said  court,  recited  that  the  petition  was  filed 
in  the  circuit  court,  and  directed  the  sheriff  to  make  return  to  the 
circuit  court,  held,  that  such  defects  were  amendable  at  any  time 
upon  objection  being  made  thereto,  and  did  not  affect  the  validity  of 
the  levy.    Bock  Island  Flow  Co.  v,  Breese  jr  Breese,  65$, 

2.  Against  partnership  property — gamishmettt  of  debt  due  individual 
partner.  In  an  action  against  the  firm  of  S.  Bros,  the  plaintiffs  filed 
an  attachment  bond  payable  to  said  firm,  and  caused*  a  w^rit  of  attach- 
ment to  issue  against  the  property  of  the  firm  alone,  under  which  was 
garnished  a  debt  due  to  S.  S.  &  Co.,- a  partnership  composed  of  two 
of  the  members  of  the  firm  of  S.  Bros.  Subsequently,  the  plaintiffs 
amended  their  petition  making  the  individual  members  of  the  firm  of 
S.  Bros,  parties,  and  praying  a  personal  judgment  against  them,  but  no 
attachment  was  issued  against  their  property,  and  before  such  amend- 
ment was  filed  the  garnishee  had,  with  the  consent  of  8.  8.  &  Co.,  paid 
the  amount  for  which  he  was  indebted  to  one  of  the  creditors  of  that 
firm.  Seld,  that  the  writ  of  attachment  authorized  the  attachment  of 
the  propierty  of  8.  Bros,  only,  and  that  the  garnishment  did  not  entitle 
the  plaintiffs  to  money  due  from  the  garnishee  to  8.  8.  &  Co.  Brum- 
well  f  CO'  V*  Stehbins  Bros,,  4S5, 

Levy. 

3.  Mortgaged  chattels — tender  to  mortgagee.  A  tender  to  the  mort- 
gagee of  the  amount  due  under  a  chattel  mortgage,  or  the  deposit  of 
such  sum  with  the  clerk  of  the  district  court,  by  an  attachment  or 
execution  creditor  after  the  levy  of  his  attachment  or  execution  upon 
the  mortgaged  chattels,  will  not  make  such  levy  valid.  Blotchy 
Bros.  V,  O'Neill,  674. 

Abandonment  of  levy.    See  Execution,  6. 

Use  of  property  pending  attachment  proceedings. 

4.  Conversion — landlord's  attachment.  Where  under  a  landlord's 
attachment  a  sheriff  levied  upon  the  furniture  and  effects  of  the 
lessees  of  a  hotel  building,  and,  instead  of  removing  said  property, 
took  a  receipt  therefor  of  one  D.,  who,  as  agent  for  the  owner  of  the 
hotel,  kept  the  same  open,  and  used  the  attached  property  for  about 
sixty  days,  when  it  was  sold  under  the  attachment,  held,  that  in  the 
absence  of  evidence  of  any  damage  to  the  furniture  by  reason  of  its 
use  pending  the  attachment  proceedings,  and  it  appearing  that  its 
removal  from  the  hotel  would  have  been  attended  with  great  expense, 
and  with  damage  to  the  property,  a  judgment  against  the  sheriff  and 
the  agent,  B.,  for  the  conversion  of  the  attached  property  was  errone- 
ous.    Etterv.  (/Neil,  666. 
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ATTACHMENT.     Continued, 
Belease  of  attached  property. 

5.  Writ  wrongfully  issued — damages — delivery  Iwnd.  Where  in  an 
action  aided  by  attachment  a  levy  was  made  upon  certain  personal 
property,  for  the  release  of  which  the  defendant  gave  a  delivery  bond 
conditioned  for  the  delivery  of  said  property,  or  its  estimated  value, 
to  satisfy  any  judgment  that  might  be  rendered  against  the  defendant 
in  said  action  and  upon  the  trial  of  said  cause  the  jury  found  specially 
that  the  defendant  was  entitled  to  recover  upon  his  counterclaim  for 
damages  for  the  wrongful  suing  out  of  said  attachment  in  a  sum 
named,  but  returned  a  general  verdict  in  favor  of  the  plaintiff  for  the 
amount  of  his  Maim  less  the  amount  of  damages  found  for  the  defend- 
ant, lield,  that  the  plaintiff  was  entitled  to  have  the  attached  property 
subjected  to  the  payment  of  his  judgment,  and  that  its  release  by  the 
court  upon  the  motion  of  the  defendant  upon  the  ground  that  the 
attachment  had  been  wrongfully  sued, out  was  erroneous.  Cole  v. 
Smith,  679. 

Action  on  bond.  \ 

6.  Damages— dep^eiation  in  value  of  property.  Under  an  attach- 
ment bond  conditioned  that  the  plaintiff  will  pay  all  damages  which 
the  defendant  may  sustain  by  reason  of  the  wrongful  suing  out  of  the 
attachment,  the  plaintiff  is  liable  for  any  depreciation  in  the  value  of 
the  attached  property  pending  the  attachment  proceeding,  even  though 
such  depreciation  be  due  to  the  negligence  of  the  sheriff  in  not  prop- 
erly caring  for  the  property  while  in  his  hands.  [Given,  J.,  dissent- 
ing.'\    Blaul  4-  Sons  v.  Tharp  ^  Co.,  666, 

See  Garnishment,  1. 

ATTORNEY  AND  CLIENT. 

Contracts  op  attorney  binding  on  client. 

Authority  to  waive  appeal.  Where,  in  a  proceeding  for  the  probate 
of  a  will,  such  instrument  was,  upon  a  trial  to  a  jury,  declared  to  be 
invalid  because  of  the  mental  incapacity  of  the  testator,  and  because 
of  the  execution  thereof  under  undue  influence,  and  the  attorney  for 
the  proponent,  pending  a  motion  for  a  new  trial,  in  the  belief  that  said 
motion  would  not  be  sustained,  and  that  no  relief  could  be  obtained 
by  an  appeal  to  the  supreme  court,  and  after  the  proponent  had  told 
him  that  she  could  not  raise  the  money  necessary  for  an  appeal, 
entered  into  an  agreement  with  the  attorneys  for  the  contestants, 
whereby  the  motion  for  a  new  trial  was  to  be  withdrawn,  all  excep- 
tions and  the  right  of  appeal  were  to  be  waived  by  the  proponent, 'and 
her  motion  for  the  allowance  of  an  attorney's  fee  and  costs  was  to  be 
sustained,  held,  that  the  agreement  was  one  within  the  scope  of  the 
authority  of  the  attorney  to  make,  and  the  latter  having  acted  in  good 
faith  the  judgment  entered  in  pursuance  thereof  would  not  be  vacated 
upon  the  ground  that  said  agreement  was  made  without  the  consent  of 
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CLIENT.     Continued. 

the  proponent,  and  that  her  ignorance  of  the  English  language  pre- 
vented  her  from  properly  watching  the  conduct  of  her  case,  and  from 
understanding  the  suggestions  of  her  attorney.  In  re  Will  of  Heath, 
215. 

ATTORNEY  FEES. 

Judgment  by  confession. 

Cannot  he  taxed.  A  judgment  by  confession  is  one  entered  without 
action,  and  such  a  judgment  entered  upon  a  promissory  note  provid- 
ing for  a  ''reasonable  attorney's  fee,  if  sued,''  will  not  authorize  the 
taxation  of  an  attorney's  fee  therein,  either  under  said  clause  or  the 
provisions  of  chapter  185  of  Acts  of  the  Eighteenth  General  Assembly. 
DuUard  v,  Phelan,  471. 

BAIL. 

Deposit  of  money  in  lieu  of.    See  Criminal  Law,  0. 
BAILMENTS. 

Sale  by  bailee. 

Title — obtained  hy  purchaser.  In  an  action  of  replevin  to  recover 
certain  diamonds  it  appeared  that  the  defendant  was  an  innocent  pur- 
chaser thereof  for  value  from  one  B.,  who  represented  that  he  was  the 
owner  of  the  same,  but  who  in  fact  had  obtained  possession  of  them 
from  the  plaintiff  under  the  representation  that  he  had  a  customer  for 
the  same,  and  was  permitted  to  take  them  from  the  plaintiff's  store 
under  promise  that  he  would  return  with  the  diamonds  or  the  price 
in  about  an  hour.  Eeld,  that  the  defendant  obtained  no  title  by  his 
purchase,  and  that  the  plaintiff  was  entitled  to  recover.  Baehr  v. 
Clark,  SIS. 

BANKS  AND  BANKING. 

Funds  of  another  deposited  to  personal  account. 

Implied  trusia — rights  of  beneficiary.  The  deceased,  having  obtained 
the  release  of  a  mortgage  on  real  estate  given  to  secure  an  indebt- 
edness to  his  mother,  sold  the  real  estate,  and,  with  the  consent  of  hie 
mother,  retained  the  amount  of  the  mortgage  out  of  the  proceeds  of 
said  sale  to  reinvest  for  her,  she  holding  the  note  previously  secured  by 
said  mortgage.  The  amount  so  retained  was  deposited  in  bank  to  the 
personal  account  of  the  deceased,  and  so  remained  at  the  time  of  his 
death  except  a  portion  thereof  that  he  had  invested  in  certain  real 
estate,  taking  the  title  thereto  in  the  name  of  his  mother.  Heldy  that 
the  agreement  between  the  deceased  and  his  mother  for  the  retention 
of  said  fund  constituted  the  former  a  trustee  for  his  mother  in  relation 
to  said  fund,  and  that  the  mother  was  entitled  to  payment  of  the 
amount  not  invested  out  of  the  funds  in  bank  to  the  personal  account 
of  the  deceased.    In  re  Estate  of  Maxwell,  &B0. 
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BILL  OF  EXCEPTIONS.     See  Practice  and  Procedure,  4. 
BILLS  AND  NOTES. 
Negotiabiuty. 

1.  Certainty  of  payee.  A  promissory  note  payable  to  a  person 
named  therein,  *'et  al.  ar  order/'  is  not  negotiable  either  at  common 
law  or  under  section  2085  of  the  Code.     Gordon  v.  Anderson,  Sid. 

Indorsement. 

2.  In  hlanh — liaUlity  of  indorser — instructions  to  jury.  The  court 
instructed  the  jury  that  the  law  presumed  from  the  defendant' ft 
indorsement,  that  he  guaranteed  the  payment  of  the  note,  and  that 
the  burden  of  proof  was  upon  the  defendant  to  show  that  when  he 
indorsed  said  note  he  did  not  intendto  guarantee  the  payment  thereof. 
Held,  that  in  view  of  other  instructions  given  by  the  court,  and  the 
fact  that  the  jury  found  specially  that  there  was  an  agreement  that 
the  plaintiff  should  take  the  note  without  recourse,  the  error  in  the 
instruction  was  without  prejudice  to  the  plaintiff.  Truman  v.  Bishop, 
697, 

3.  Blank  indorsement— parol  evidence  to  explain,  A  written 
contract  made  pending  the  consummation  of  the  transaction  in 
question  recited,  that  the  defendant  S.  had  "indorsed  and  deposited" 
with  one  D.  the  note  sued  upon,  and  the  plaintiff  asked  the  court  to 
instruct  the  jury  that,  if  they  found  that  the  defendant  S.  signed  said 
agreement,  then  they  should  not  consider  the  testimony  of  Raid 
defendant  respecting  the  agreement  under  which  said  note  was  taken 
by  the  plainti^.  Held,  that  the  indorsement  on  the  note  was  a  part 
of  the  contract,  and  that  being  in  blank,  and  the  character  of 
the  indorsement  not  being  defined  by  the  contract,  it  was  competent 
to  show  by  parol  that  it  was  to  be  without  recourse,  and,  therefore,  the 
instruction  was  properly  refused.     Id. 

Construction. 

4.  What  law  goveims— place  of  payment — usury.  Where  a  promis- 
sory note  purported  on  its  face  to  have  been  made  in  Iowa,  but  the 
evidence  showed  that  it  was  in  fact  made  and  delivered  in  the  state 
of  New  York,  where  the  payee  resided,  held,  that  in  the  absence 
of  evidence  as  to  where  the  indebtedness  for  which  the  note  was 
given  was  incurred,  or  where  the  consideration  therefor  was  deliv- 
ered, or  of  any  agreement  as  to  the  place  of  payment,  it  must  bo  pre- 
sumed to  be  payable  in  Iowa,  and,  being  valid  under  the  laws  of  that 
state,  it  would  not  be  held  void  because  the  rate  of  interest  provided 
therein  is  usurious  under  the  laws  of  the  state  of  New  York.  Bigelow 
V.  Bumham,  ISO. 

Defenses. 

5.  Alteratrnn  by  payee — validity.  Where  a  promissory  note  was  made 
by  filling  printed  blanks  prepared  for  that  purpose,  and  the  blank 
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designed  for  the  insertion  of  the  rate  of  interest  was  by  agreement  left 
without  any  rate  being  inserted,  and  the  blank  filled  by  a  line  or 
dash,  and  after  delivery  of  the  note  the  line  or  dash  was  erased,  and 
the  figure  ''8"  inserted  in  its  stead,  held,  the  alteration  was  suffloient 
to  render  the  notes  invalid.    First  Nat.  BHnk  v.  Hall,  646, 

BOND. 

Action  upon.    See  Injunction,  ?• 
BOUNDARIES. 

Proceedings  to  establish. 

Appointment  of  commission— jurisdiction.  Under  the  provisions  of 
section  2,  of  chapter  8,  of  the  Acts  of  the  Fifteenth  General  Assembly, 
providing  for  the  cppoint'inent  of  a  commission  of  one  or  more  sur- 
veyors to  make  a  survey  of  and  permanently  establish  comers  and 
boundaries  of  land  in  this  state,  where  the  same  are  lost  or  in 
dispute,  the  district  «ourt  has  jurisdiction,  upon  the  application  of 
'  one  owning  land  within  the  county,  to  appoint  such  commission, 
where  the  adjacent  tract  of  land  to  be  affected  lies  in  another 
county,  and  the  line  which  it  is  sought  to  have  changed  is  the  bound- 
ary line  between  the  two  counties.     Tooman  v,  Hidlehaughf  ISO, 

CHATTEL  MORTGAGES.     See  Mortgages  of  Personal  Property. 

COMMISSIONS. 

On  sales  op  property.     See  Agency,  4,  5;  Equity,  4,  6. 

COMMON  CARRIERS.     See  Contracts,  15;  Railroads. 

CONFLICT  OF  LAWS.     See  Bills  and  Notes,  4. 

CONSTITUTIONAL  LAW. 

Judicial  powers. 

1.  Executive  council — designation  of  penitentiary.  Section  1,  chap- 
ter  43,  of  the  Acts  of  the  Fourteenth  General  Assembly,  and  section 
8,  chapter  40,  of  the  Acts  of  the  Sixteenth  General  Assembly,  estab- 
lishing a  penitentiary  at  Anamosa,  and  providing  that  such  convicts 
shall  be  confined  therein  as  may  be  designated  by  the  executive 
council  of  the  state,  are  not  in  conflict  with  section  1  of  article  5  of 
the  constitution  of  this  state,  vesting  the  judicial  power  of  the  state 
in  a  supreme  and  district  courts.     O'Brien  v.  Barr,  61. 

2.  Executive  council — designation  of  penitentiary.  Under  the  above 
statutes  the  executive  council  may  order  the  removal  from  the  peni- 
tentiary at  Ft.  Madison  to  that  at  Anamosa  of  all  convicts  of  a  class 
described,  without  naming  the  particular  convicts  so  to  be  transferred, 
but  leaving  the  selection  of  those  falling  within  such  class  to  be  made 
by  the  warden.     Id, 
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Excessive  fines. 

3.  Intoxicating  liquors — injunction — violation.  Section  1543  of  the 
Code,  as  amended  by  section  12  of  chapter  143  of  the  Acts  of  Twentieth 
Greneral  Assembly,  providing  for  a  fine  of  five  hundred  dollars,  and 
imprisonment,  for  the  violation  of  an  injunction  against  the  sale  of 
intoxicating  liquors  is  not  unconstitutional.     Utterson  v,  Conrad,  746. 

•CONTRACTS. 

Consideration. 

1.  Agreement  for  future  support.  At  the  time  of  a  conveyance  of 
real  estate  by  a  widow,  she  was  sixty-five  years  of  age,  and  the  same , 
was  made  in  consideration  of  an  agreement  for  support  and  mainten- 
ance during  her  life,  including  board,  clothing  and  all  other  things 
necessary  for  her  comfort  and  happiness,  which  was  secured  by 
bond.  It  was  then  uncertain  how  long  the  widow  would  live,  and  the 
daughter  was  the  only  one  of  her  children  residing  near  her.  Held, 
that  the  consideration  was  sufficient.    Pellizzarro  v,  Beppert,  497, 

Construction. 

2.  Agency — commissions.  Under  a  contract  by  which  an  agent 
agreed  to  solicit  orders  for  a  machine  in  consideration  of  the  payment 
of  a  certain  percentage  of  the  amount  for  which  he  obtained  purchas- 
ers for  such  machine,  payable  when  the  orders  were  received,  the 
principal  is  not  liable  for  the  payment  of  commissions  upon  verbal 
promises,  obtained  by  the  agent,  to  purchase  such  machines,  if,  upon 
a  demonstration  to  be  made,  the  same  would  accomplish  what  was 
claimed  for  it.     Sanderson  v.  Tinkham  Smoke- Consumer  Co.,  446. 

3.  Compromise — consideration.  A  rule  of  a  fair  association  pe  init- 
ted  the  officers,  in  case  of  unfavorable  weather,  to  reduce  or  scale 
down  the  premiums,  and  the  court  had  instructed  the  jury  that  if  the 
conditions  were  such  that  the  officers  might  scale  down  the  premiums 
the  association  would  only  be  liable  for  the  reduced  amount.  There 
was  evidence  of  an  offer  on  the  part  of  the  association  to  pay  less 
than  the  full  amount  of  the  premiums,  and  of  the  acceptance  by  some 
of  such  offer.  Held,  that  the  court  properly  instructed  the  jury  that 
no  agreement  of  the  exhibitors  to  accept  a  less  sum  than  what  was 
due,  without  other  consideration  than  the  payment  of  such  less  sum, 
would  be  binding.    Murray  v.  Walker ^  £0$. 

4.  lire  insurance  policy — conditions — change  of  ownership — chattel 
mwtgage.  A  stipulation  in  afire  insurance  policy  upon  personal  prop- 
erty, that  the  policy  should  become  void  in  the  event  of  any  change  in 
the  title,  ownership  or  possession  of  the  property  insured,  is  not  vio- 
lated by  the  execution  of  a  mortgage  upon  such  property  to  one  who 
had  an  insurable  interest  in  the  property  at  the  time  the  policy  was 
issued.     Taylor  V.  Merchants  4r  Bankers'  Ins.  Co.,  40S, 
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5.  Unforeseen  drcwnstanees.  One  of  the  specifi cations  in  a  con- 
tract for  building  a  sewer  being  that  whatever  precaution  unforeseeiir 
circumstances  may  render  necessary,  in  the  judgment  of  the  engi- 
neer, in  order  to  make  the  sewer  both  unyielding  and  imperyious,  shall 
be  taken;  and  that  all  extra  work  or  materials  rendered  necessary 
thereby,  which  may  be  ordered  by  the  engineer,  should  be  paid  for 
on  his  estimate ;  held,  that  the  specification  had  no  reference  to  the 
excavation.    MeCauley  v.  City  of  Des  Moines,  21$. 

6.  Patent  ambiguity — evidence.  An  agreement  for  the  purchase 
of  cattle,  then  being  fed  by  the  vendor,  dated  September  26,  1888, 
and  providing  for  the  delivery  of  "two  loads  now,  two  loads  in  two 
weeks,  one  hundred  head  in  October  next,  and  the  remainder  by  the 
twenty-fifth  of  November,''  presents  no  ambiguity  as  to  the  time 
when  the  last  of  the  cattle  were  to  be  delivered.  Ingram  v.  Waeker- 
nagelf  82. 

7.  Place  of  performa/nce — 1>reaeh — damages.  The  market  price  in 
M.  where  said  cattle  were  kept,  being  controlled  by  the  market  price 
in  C,  and  it  not  appearing  that  a  better  price  could  have  been 
obtained  in  M.,  held,  that  the  vendor  had  a  right  to  ship  the  cattle  to 
C,  and  that  if  he  did  so  in  good  faith,  and  sold  them  for  the  best 
market  price  he  could  procure,  he  was  entitled  to  recover  of  the  vendee 
the  difference  between  the  contract  price  and  the  price  received,  with 
interest,  deducting  the  necessary  expenses  for  shipping;  and  that 
evidence  was  admissible  as  to  prices  in  C.  from  November  26,  to  the- 
date  of  sale.    Id, 

8.  Guarantee  as  to  payment   of  purchase  price.    By  a  contract 
between  the  plaintiff  and  the  defendant  and  a  certain  construction 
company,  the  plaintiff  undertook  to  furnish  the  construction  company 
with  certain  materials  in  installments,  and  at  prices  named,  which  the 
construction  company  agreed  to  pay  for  weekly  to  the  extent  of  ninety 
per  cent,  of  the  value  of  the  materials  received  and  to  make  monthly 
payments  in  full  for  all  materials  received  in  the  month  preced- 
ing; such  payments  to  be  made  upon  drafts  drawn  at  three  days^ 
sight  by  the  plaintiff.  ^  The  faithful  performance  of  all  the  obligations 
of  this  contract  by  the  construction  company  was  guaranteed  by  the 
defendant,  and  to  such  end  agreed  to  deposit  as  security  for  the  full 
performance  of  said  obligations  the  sum  of  ten  thousand  dollars  with 
a  bank  named,  the  same  to  be  applied  to  the  payment  of  any  sum 
which  the  said  construction  company  might  fail  to  pay  in  the  manner 
set  forth  in  said  contract.     Held,  that  the  guaranty  of  the  defendant 
was  not  special,  as  applying  only  to  dishonored  or  repudiated  drafts 
drawn  upon  the  construction  company,  but  was  general,  and  that  the 
defendant  was  liable  to  the  plaintiff  thereon  for  the  amount  of  the 
unpaid  balance  due  from  the  construction  company  for  materials  fur- 
nished under  said  contract,  whether  drafts  had  been  drawn  therefoc 
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upon  the  construction  company  or  not.    Shickle,  Harrison^  Howard 
Iron  Co.  V.  Council  Bluffs  Waterworks  Co.,  396, 

See  Bills  and  Notes,  4. 

Performanoe. 

9.  By  party  seeking  damages — date  falling  on  Sunday.  A  contract 
for  the  purchase  of  cattle  provided  that  the  cattle  should  be  yarded 
at  the  vendor's  shrink  lot  for  twelve  hours  at  night  before  shipment. 
The  date  provided  for  the  last  shipment  fell  on  Sunday,  and  on  that 
account  the  cattle  were  not  put  into  the  shrink  lot  until  the  night  of 
the  twenty-sixth .  Heldf  that  the  vendor  sufficiently  complied  with 
the  contract .     Ingram  v.  Wackemagelf  8$. 

10.  Sales  of  personal  property — breach — remedy  of  vendor.  On  the 
evening  of  November  26  the  vendor  telegraphed  the  vendee  that 
he  would  hold  the  cattle  until  the  next  day  subject  to  his  order, 
and' that  if  the  same  were  not  then  received  by  the  vendee  he  would 
take  steps  d^uthorized  by  law  to  protect  himself.  Seld,  that,  conced- 
ing such  a  notice  was  necessary,  the  vendor  was  not  obliged  to  state 
what  action  he  would  take  to  indemnify  himself  against  loss.     Id. 

11.  Sales— future  delivery — agreement  as  to  quality — evidence.  A 
contract  for  the  sale  and  future  delivery  of  granite  blocks  for  paving 
the  streets  of  a  city  contained  certain  specifications,  desiguating  the 
quality  and  dimensions  of  the  blocks  to  be  used  by  the  paving  con- 
tractor, and  providing  that  in  no  case  would  the  contractor  be  allowed 
to  use  blocks  other  than  those  described  in  the  specifications,  or  which 
should  be  approved  by  the  .city  engineer.  Some  of  the  blocks  shipped 
by  the  plaintiff  to  the  defendants  under  said  contract  having  been 
objected  to  by  the  city  officials,  the  defendants  refused  to  receive  any 
of  the  blocks  shipped.  Held,  in  an  action  by  the  vendor  against  the 
vendee  for  the  breach  of  said  contract,  that  the  plaintiff  was  properly 
permitted  to  show  that  the  blocks  furnished  by  him  were  alB  good  as 
those  laid  by  the  defendants,  and  accepted  by  the  city.  Loftus  v, 
Riley  ^  Co.,  60S. 

12.  Sale — refusal  of  vendee  to  accept — remedy  of  vendor — tender. 
The  defendants  having,  by  their  contract,  placed  it  out  of  their  power 
to  accept  the  blocks  contracted  for,  lieldf  that  the  plaintiff  was  justi- 
fied in  relying  upon  their  action  as  a  waiver  of  a  tender  of  the  balance 
of  the  contract  number  of  blocks  not  shipped,  and  was  entitled  to 
recover  damages  for  that  portion  of  which  no  tender  of  the  actual 
material  was  ma<le.     Id. 

13.  Substantial  performance  only  required.  The  court  instructed  the 
jury  that  the  defendants  were  liable  for  the  carloads  of  blocks  not 
inspected  by  them,  unless  they  did  not  conform  substantially  to  the 
specifications.  Bcld,  that  the  use  of  the  word  substantially  in  such 
connection  was  not  en'oneous.    Id. 
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CONTRACTS..     Continued. 
Alteration  of. 

14.  Landlord  and  tenant — alteration  of  lease  hy  lessee.  Where  a  lease 
of  lands  is  made  to  commence  at  a  future  date  by  one  already  in  i>os- 
session  thereof,  the  subsequent  alteration  by  the  lessee  of  certain 
dates  in  said  lease,  referring  to  the  time  when  the  lease  was  made, 
will  not  affect  the  lessee's  right  to  the  possession  of  said  premises. 
Lee  V.  Lee,  665, 

Validity. 

15.  Telegraph  companies — contracts  limiting  liability — damages.  The 
failure  of  a  telegraph  company  to  send  a  night  message  delivered  to 
it  under  an  agreement  that  the  sender  would  not  claim  damages  for 
errors  or  delays,  or  for  non- delivery  of  such  message,  happening  from 
any  cause,  beyond  a  sum  equal  to  ten  times  the  sum  paid  for  trans- 
mission, will,  notwithstanding  such  agreement,  render  the  telegraph 
company  liable  for  the  actual  damages  sustained.  Garrett  v.  W,  V. 
Tel.  Co.,  267, 

16.  Bestraint  of  trade — consideration.  The  grocerymen  of  a  town 
entered  into  an  agreement  with  the  plaintiffs  not  to  buy  any  butter 
nor  to  take  any  in  trade,  except  for  the  use  of  their  families ;  providing 
that  such  agreement  should  not  prevent  any  merchant  from  buying 
butter  to  retail  from  any  regular  butter  buyer  who  bought  all  the  butter 
he  handled  in  the  town  for  cash.  The  contract  recited  as  occasion 
for  its  execution  that  the  grocerymen  found  the  business  of  purchasing 
butter  of  the  farmers,  and  handling  the  same,  very  burdensome,  and 
they  believed  the  same  could  be  better  handled  as  an  exclusive  busi- 
ness. The  plaintiffs  in  said  agreement  undertook  to  open  rooms  con- 
veniently located  for  buving  butter,  to  keep  a  man  in  attendance 
thereat,  to  accept  all  butter  offered,  and  to  pay  as  high  a  price 
therefor  in  cash,  as  the  merchants  or  butter  buyers  in  the  town  of  N., 
in  the  srme  county,  were  at  the  time  paying.  The  contract  was  to 
continue  for  two  years  unless  sooner  dissolved,  and  it  might  be  ter- 
minated at  any  time  whenever  the  majority  of  the  grocerymen  were 
dissatisfied  with  the  agreement  or  with  the  manner  in  which  it  was 
carried  out.  This  action  having  been  brought  to  enjoin  one  of  the 
grocerymen  from  engaging  in  the  business  of  buying  and  selling  butter 
in  said  town,  held,  that  said  contract  was  without  consideration,  and 
was,  therefore,  invalid.     Chapin  v.  Brown  Bros.,  166. 

17.  Bestraint  of  trade.  Such  contract  is  also  invalid  as  being  in 
restraint  of  trade,  and,  therefore,  against  public  policy.    Id, 

See  Bills  and  Notes,  4.  ' 

Injunction  to  prevent  breach. 

18.  Irreparable  injury.  The  defendant,  by  a  resolution  of  its  board 
of  directoi's,  agreed  that  gas  for  all  ordinary  purposes,  including 
gaslog  in  the  library,  thereafter  used  in  the  then  residence  of  plaintiff. 
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and  iiioludlng  two  street  lamps  in  front  of  said  residence  in  a  street 
named  in  the  city  of  Dubuque,  shoold  be  free  of  cost  for  a  period  not 
exceeding  twenty  years.  Held,  that  said  contract  was  not  void  for 
uncertainty ;  and  that  upon  the  petition  of  the  plaintiff  alleging  that 
the  defendant  threatened  to  disconnect  the  gas  pipes,  so  as  to  wholly 
out  off  the  supply  of  gas  to  which  the  plaintiff  was  entitled  under  said 
contract,  a  temporary  injunction  should  have  issued  restraining 
the  defendant  from  said  action,  notwithstanding  the  financial  respon- 
sibility of  said  defendant  for  the  payment  of  any  damages  sustained 
by  the  plaintiff.     Graves  v.  Key  City  Oas  Co.,  714. 

19.  Previous  breach  "by  plaintiff.  Conceding  that  the  plaintiff  waa 
using  an  excessive  quantity  of  gas  in  violation  of  said  contract,  and 
that  the  defendant  might  be  entitled  to  relief  against  the  plaintiff  on 
that  account,  held,  that  such  fact  would  not  excuse  the  threatened 
action  of  the  defendant,  nor  constitute  sufficient  ground  ior  the  denial 
of  an  injunction.    Id, 

Rescission. 

20.  Contracts  made  on  Sunday,  A  party  is  not  entitled  to  the 
rescission  of  a  contract  of  exchange  of  personal  property  upon  the 
ground  that  it  was  made  on  Sunday,  where  it  appears  that  no  advan- 
tage has  been  taken  by  either  party,  and  neither  has  suffered  loss  by 
the  transaction.    Kelley  v.  Cosffrove,  iii9, 

21.  Refusal  to  perform — subsequent  tender.    The  defendants  were 
employed  by  the  plaintiff  to  sell  for  him  a  lot  for  two  hundred  and 
seventy-five  dollars,  one-third  of  which  was  to  be  paid  in  cash  and  » 
note  to  be  given  for  the  balance  payable  in  one  year  with  interest  at 
eight  per  cent.     They  afterwards  notified  the  plaintiff  that  they  had 
found  a  purchaser,  and  that  the  cash  payment  and  note  were  ready  to 
be  delivered  to  him.     Thereupon  the  plaintiff  executed  a  title  bond, 
with  the  place  for  the  grantee  left  blank,  and  upon  the  delivery  of  the 
same  to  the  defendants  they  offered  him,  instead  of  the  money  and 
note  as  aforesaid,  ^ye  or  ten  dollars  for  an  option  on  the  purchase  of 
the  lot.     The  plaintiff  then  demanded  the  return  of  the  bond  or  a  com- 
pliance with  the  contract,  but  the  defendants  refused  to  do  either,  but 
filled  up  the  bond  with  the  name  of  one  G.,  who  assigned  it  to  S. 
Held,  that  the  rights  of  the  parties  were  fixed  when  the  defendants 
refused  to  pay  the  money  and  deliver  the  note  in  accordance  with  the 
contract,  and  were  not  affected  by  a  subsequent  tender  by  the  defend- 
ants, and  that  the  plaintiff  was  entitled  to  a  cancellation  of  the  bond. 
Paiton  V.  Cook  ^  Morgan,  71, 

22.  CorporaUons — suhscnpiion  to  stock— fraud — laches — relief.  The 
defendants  were  induced,  through  the  misrepresentations  of  the 
general  agent  of  the  plaintiff  company,  to  purchase  certain  shares  of 
its  stock.  Soon  after  the  defendants  acquired  knowledge  of  the 
fraudulent  character  of  the  representations  made  to  them^  the  com- 
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pany  decided  to  reinsure  its  risks,  aad  retire  from  business,  and  the 
defendants  allowed  the  settlement  of  the  company's  business  to 
proceed  for  nearly  four  years  with  the  knowledge  that  they  appeared 
to  be  stockholders,  and  that  a  note  and  mortgtige  given  in  considera- 
tion of  their  stock  were  apparently  valid  obligations.  They  expressed 
dissatisfaction  with  the  manner  in  which  they  had  been  treated,  and  a 
desired  to  get  rid  of  their  stock,  and  secure  the  return  of  said  note  and 
mortgage,  but  at  no  time  made  an  unequivocal  attempt  to  rescind  their 
contract  of  membership  in  the  company.  Held,  in  an  action  brought 
by  the  company  upon  said  note  and  mortgage,  that  conceding  that  the 
representations  made  to  the  defentlants  would  have  entitled  them  to  a 
rescission  of  their  contract  of  purchase  had  they  acted  with  diligence, 
they  were  not  now  entitled  to  such  relief.  Cedar  Bapids  Ins,  Co.  v. 
Butler,  124. 

23.  rieading^practid^  in  supreme  court.  The  defense  of  laches 
was  not  interposed  to  the  defendants'  claim  for  a  rescission  of  their 
contract  by  reply  to  the  defendants'  answer,  but  no  objection  having 
been  raised  to  its  consideration  in  the  district  court,  held^  that  it  eould 
not  be  raised  for  the  first  time  in  the  supreme  court.     Id. 

Evidence. 

24.  Parol  testimony  to  vary.  The  plaintiff  undertook  by  a  contract 
in  writing  to  construct  a  brick  sewer  for  the  defendant  according  to 
written  plans  and  specifications  at  a  certain  price  per  lineal  foot.  By 
the  terms  of  the  contract  he  agreed  to  make  all  necessary  excavations, 
and  furnish,  at  his  own  expense,  all  necessary  materials  and  labor. 
In  making  the  excavation  the  plaintiff  found  it  necessary  to  remove  a 
large  quantity  of  rock  in  order  to  put  the  sewer  in  place,  which 
involved  an  expenditure  of  several  hundred  dollars  more  than  would 
have  been  incurred  if  the  excavation  had  been  composed  wholly  of 
earth.  Heldf  that  parol  evidence  was  inadmissible  to  show  that  when 
the  contract  was  made  the  parties  thereto  supposed  that  the  excava- 
tion would  be  of  earth  alone.    McCauley  v.  City  of  Des  Moines,  SIS. 

25.  Parol  testimony  to  vary.  Where  a  lease  for  a  hotel  provided  that 
the  lessee  should  make  all  improvements  he  might  deem  necessary  in 
the  house  at  his  own  expense,  but  that  all  outside  and  permanent 
improvements  were  to  be  done  at  the  expense  of  the  lessor,  and  the 
cost  thereof  deducted  from  the  rent,  held,  that  the  lessee  was  not 
entitled  under  such  provision  to  reimburse  himself  for  the  cost  of 
placing  a  heating  furnace  in  the  house,  and  that  evidence  of  a  verbal 
agreement  of  the  lessor  to  allow  the  lessee  for  the  cost  of  the  same 
was  inadmissible.     Smith  v.  Bess,  S38. 

26.  Parol  testimony  to  vary.  A  written  contract  made,  pending  the 
•consummation  of  the  transaction  m  question,  recited  that  the  defend- 
ant S.  had  ''indorsed  and  deposited"  with  one  D.  the  note  sued  upon, 
and  the  plaintiff  asked  the  court  to  instruct  the  jury  that  if  they  found 
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that  the  defendant  8.  signed  Baid  agreement  then  they  should  not 
consider  the  testimony  of  said  defendant  respecting  the  agreement 
under  which  said  note  was  taken  by  the  plaintiff.  Seld,  that  the 
indorsement  on  the  note  was  a  part  of  the  contract,  and  that  being  in 
blank,  and  the  character  of  the  indorsement  not  being  defined  by  the 
contract,  it  was  competent  to  show  by  parol  that  it  was  to  be  without 
recourse,  and,  therefore,  the  instruction  was  properly  refused. 
Truman  v.  Bishop^  ^97, 

27.  Breach  of  by  vendee — damages.  The  contract  between  the 
plaintiff  and  defendants  was  made  in  the  month  of  April,  and  was  for 
blocks  for  seventeen  hundred  and  fifty  yards  of  paving,  but  contained 
no  provision  fixing  time  for  delivery.  The  contract  for  paving 
between  the  defendants  and  the  city,  however,  provided  for  thirty- 
five  hundred  yards  of  granite  paving,  besides  a  quantity  of  brick 
paving,  and  that  work  thereon  should  commence  on  or  before  April 
15,  and  be  completed  on  or  before  August  15.  No  demand  was  made 
for  the  blocks  to  be  furnished  by  the  plaintiff  until  the  eighth  of  May, 
when  the  defendants  telegi'aphed  the  plaintiff  that  they  must  ship  the 
balance  of  blocks,  being  for  twelve  hundred  and  fifty  yards  of  paving, 
within  three  days.  Afterwards  the  defendants  examined  two  of  the 
ten  carloads  of  blocks  shipped  by  the  plaintiff,  and,  finding  some  of 
them  defective  in  quality  and  size,  refused  to  receive  them,  without 
giving  the  plaintiff  notice  of  their  defective  character  or  giving  him 
an  opportunity  to  furnish  blocks  that  would  conform  to  the  contract. 
Heldf  that  the  evidence  warranted  a  recovery  by  the  plaintiff  in 
damages  for  the  breach  of  the  contract.    Loftua  v.  Biley  f  Co.,  603, 

28.  To  show  contract  made  on  Sunday.  The  lease  in  question  pur- 
porting on  its  face  to  have  been  made  on  Monday,  and  no  issue  being 
raised  as  to  the  day  on  which  the  same  was  entered  into,  held  that 
the  court  properly  excluded  evidence  to  show  that  it  was  made  on 
Sunday.    Lee  v.  Lee,  565. 

-CONTRIBUTORY  NEGLIGENCE.    See  Negligence. 

-CONVEYANCER. 

Consideration. 

1.  Agreement  for  future  support.  At  the  time  of  the  conveyance 
of  certain  real  estate  by  a  widow  to  her  daughter  she  was  sixty-five 
years  of  age,  and  the  same  was  made  in  consideration  of  an  agree- 
ment for  support  and  maintenance  during  her  life,  including  board, 
clothing  and  all  other  things  necessary  for  her  comfort  and  happi- 
ness, which  was  secured  by  bond.  It  was  then  uncertain  how  long 
the  widow  would  live,  and  the  daughter  was  the  only  one  of  her  chil- 
dren residing  near  her.  Held,  that  the  consideration  was  sufficient. 
PellUszarro  v,  Beppert,  497, 
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2.  Mortgage— fraud.  Where  C,  having  land  mortgaged  to  8., 
employed  a  loan  agent  to  negotiate  for  him  another  mortgage  upoxt' 
the  same  land  with  which  to  pay  off  the  former  mortgage  indebt- 
edness, and  said  loan  agent  took  from  C.  his  note  and  mortgage  for 
the  required  sum  payable  to  the  order  of  K.,  and  promised  to  pay  the 
money  received  thereon  to  the  satisfaction  of  the  mortgage  to  S.,  and 
the  note  and  mortgage  given  by  C.  were  accepted  by  E.  under  the 
belief  that  certain  moneys  collected  by  the  loan  agent  for  him  had 
been  paid  to  C,  but  the  money  was  not  so  paid,  nor  was  it  applied 
upon  the  mortgage  to  S.,  and  had  in  fact  been  converted  by  said 
agent  to  his  own  use  before  the  execution  of  C.'s  note  and  mortgage 
to  K.,  held,  that  the  note  and  mortgage  to  K.  were  void  for  want  of 
consideration.    Security  Co.  v,  Kent,  SO. 

Delivery. 

3.  As  between  relatives — evidence.    Where    an    insolvent    debtor, 
about  ten  months  before  his  death,  executed  two  deeds,  the  one  to- 
his  wife  and  the  other  to  his  son,  conveying  to  each  an  undivided 
one-half  interest  in  certain  lands,  but  up  to  within  a  short  time  before 
his  death  continued  to  exercise  acts  of  ownership  over  such  land,  and 
such  ownership  was  admitted  by  said  grantees,  and  after  the  death  of 
said  grantor  the  deeds  were  found  in  his  dwelling-house  in  a  box 
where  his  private  papers  had  been  kept  for  many  years,  but  such  box 
had  no  lock  and  key,  and  the  son  had  access  thereto  as  a  place  of 
deposit  for  his  private  papers,  ana  a  few  days  after  his  father's  death 
the  son  took  the  deeds  from  the  box,  and  filed  them  for  record,  held, 
that  the  evidence  did  not  show  a  delivery  of  the  deeds,  and  that  a 
conveyance  by  the  son  of  his  interest  in  said  land,  made  after  his 
father's  death,  was  void  as  against  the  creditors  of  the  father's  estate. 
Beichart  v.  Wilhelm,  610. 

4.  Cancellationr— fraud.  The  plaintiff,  being  the  owner  of  a  house 
and  lot  worth  one  thousand  dollars,  and  occupied  by  him  as  a  home- 
stead, entered  into  a  written  agreement  with  the  defendant  to  trade 
the  same  for  eighty  acres  of  land,  which  the  defendant  said  be  had 
not  seen,  but  represented  that  it  was  worth  twenty-five  hundred 
dollars,  and  adapted  to  farming  and  suitable  for  a  home.  Under  the 
agreement  the  plaintiff  was  to  see  the  land  before  closing  the  deal, 
and  if  the  trade  was  made  he  was  to  assume  an  incumbrance  of 
one  thousand  and  fifty  dollars  against  the  land.  Subsequently  the 
parties  went  to  the  office  of  the  defendant's  lawyers,  executed  deeds 
to  their  respective  properties,  the  written  agreement  was  destroyed, 
the  recording  fees  for  the  two  deeds  were  paid  to  the  attorney,  and 
thereupon  the  plaintiff  left  the  office  to  go  to  see  the  defendant's  land. 
The  evidence  of  the  respective  parties  as  to  whether  a  delivery  of 
the  deeds  was  assented  to  at  this  time  was  confiicting,  but  the  attor- 
ney understood  that  the  deeds  were  to  be  recorded,  and  sent  them  to 
the  proper  office  for  that  purpose.    The  evidence  showed  that  the 
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plaintiff  was  inexperienced  in  business,  ignorant  and  confiding,  while 
the  defendant  was  capable  and  awake  to  his  own  interest.  The  land 
being  found  worth  not  over  five  hundred  dollars,  the  defendant  asks 
that  his  deed  be  canceled.  Held,  that  the  evidencie  did  not  show  that 
the  plaintiff  had  assented  to  a  delivery  of  his  deed,  and  as  the 
defendant  would  gain  an  unconscionable  advantage  over  the  plaintiff 
by  the  trade  if  enforced,  the  latter  was  entitled  to  the  relief  asked. 
Berkshire  v.  Petersan,  197, 

Construction  op. 

5.  Aid  of  plat.  Where  a  deed  conveyed  lots,  numbered  1,  2,  3  and 
4,  in  a  block  named,  which  were  all  of  the  lots  included  in  said  block, 
and  subsequently  by  a  new  plat  of  said  lots  and  other  property  a  lot 
numbered  5,  and  a  strip  of  land  fifty  feet  wide  without  nximber,  was 
added  to  the  block  in  which  the  lots  aforesaid  were  located,  held,  that 
the  grantees  under  said  deed  acquired  no  interest  in  the  strip  of  laud 
added  to  said  block,  and  not  designated  by  any  lot  number.  Young 
V.  Cosgrove,  68g. 

6.  Validity  of  plat.  The  invalidity  of  a  plat  filed  of  record  as  to 
certain  real  estate  will  not  affect  the  title  to  real  estate  conveyed  with 
reference  to  the  subdivisions  designated  therein,  nor  to  its  use  for  the 
purpose  of  ascertaining  the  property  intended  to  be  conveyed.     Id. 

7.  Easements.  Where  upon  the  same  day  with  a  conveyance  of 
certain  real  estate  the  grantor  granted  to  the  grantee,  "  his  heirs  and 
assigns"  and  '' tenants  and  occupiers"  the  right  to  pass  over  a  cer< 
tain  strip  of  land  adjoining  the  premises  conveyed  ''from  time  to 
time,  and  at  all  times  forever  hereafter,"  held,  that  the  right  of  way 
was  appurtenant  to  the  premises  conveyed,  and  passed  with  a  subse- 
quent conveyance  of  said  premises  which  described  said  property  by 
metes  and  bounds,  and  contained  no  reference  to  said  right  of  way» 
Moll  V.  McCauley,  677. 

See  Sales,  4. 

COSTS. 

Becovery. 

1.  Unnecessarily  incurred.  The  cost  of  publication  of  the  notice  of 
an  execution  sale  having  been  incurred  for  various  pieces  of  land,  and 
it  not  appearing  what  part  of  such  expense  was  on  account  of  the 
lands  in  controversy,  and  said  sale  as  to  the  latter  lands  being  unnec- 
essary, held,  that  the  plaintiff  was  not  entitled  to  recover  such  costs. 
Bullard  v.  Harkness,  373. 

Apportionment  op. 

2.  Defendant  unsuccessful  on  counterclaim.  The  defendant  admit- 
ted the  plaintiff's  claim,  and  the  amount  of  the  latter' s  recovery  was 

Vol.  83—50 
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reduced  somewhat  by  the  defendant's  oounterolaim,  but  nearly  the 
whole  cost  of  the  trial  resulted  from  one  counterclaim  of  the  defend- 
ant in  which  he  was  unsuccessful.  Held,  that  facts  did  not  warrant 
an  apportionment  of  the  costs.    Smith  v,  Hess,  238. 

COURTS. 

Jurisdiction  op. 

1.  Attachment — garnishment  of  nan-resident  debtor — garnishee  sued  in 
another  state — abatement.  A.,  a  corporation  organized  under  the  laws 
of  Pennsylvania,  and  doing  business  under  a  license  in  the  state  of 
Illinois,  and  also  in  this  state,  being  indebted  to  D.,  a  corporation 
organized  under  the  laws  of  this  state,  the  latter  assigned  its  claim 
against  A.  to  G.,  a  resident  of  this  state,  and  gave  notice  thereof  to 
A.  Afterwards  the  firm  of  G.  &  W.,  creditors  of  D.,  commenced  an 
action  against  D.,  aided  by  attachment,  in  the  state  of  Illinois,  and 
garnished  A.  The  latter  answered  as  to  the  assignment  to  G.,  and 
thereupon  G.,  being  served  with  notice  to  interplead,  appeared  and 
answered  in  the  case  in  Illinois,  submitting  itself  and  its  interests  in 
the  debt  garnished  to  the  jurisdiction  of  that  court.  Subsequently, 
and  while  the  action  in  Dlinois  was  still  pending,  G.  commenced  an 
action  upon  the  assigned  claim  against  A:  in  this  state.  Held,  upon 
demurrer  to  an  answer  by  A.  therein,  in  the  nature  of  a  plea  in  abate- 
ment, that  the  laws  of  Illinois  being  presumed  to  be  the  same  as  those 
of  this  state,  in  the  absence  of  a  showing  to  the  contrary,  A.  was 
liable  to  suit  upon  the  claim  of  D.  in  the  courts  of  Illinois,  in  all 
respects  as  a  resident  corporation  of  that  state  would  be,  and  likewise 
to  garnishment  therefor,  and,  therefore,  the  Illinois  court,  by  its  pro- 
cess of  garnishment,  and  the  appearance  of  G.  therein,  had  acquired 
jurisdiction  of  the  claim  in  controversy.  German  Bank  v.  American 
Fire  Ins.  Co.,  491. 

2.  Process — extra  territorial  service — voluntary  appearance — waiver 
of  jurisdiction.  The  Illinois  court  being  without  jurisdiction  to  require 
G.  to  interplead  in  the  garnishment  proceeding,  its  appearance  in 
response  to  the  process  of  that  court  is  to  be  regarded  as  voluntary, 
and  a  waiver  of  its  right  to  object  to  the  jurisdiction  of  the  court. 
Id. 

CRIMINAL  LAW. 

Indictment. 

1.  Certificate  of  evixience  on  preliminary  examination.  "Where  the 
stenographic  notes  of  the  evidence  of  witnesses  upon  the  preliminary 
examination  in  a  criminal  cause,  taken  by  one  not  under  oath,  were 
transcribed  by  the  stenographer  in  type- writing,  and  such  copy  was 
certified  to  by  the  justice,  and  returned  to  the  clerk  of  the  district 
court  as  the  minutes  of  testimony  taken  before  him  on  such  examina- 
tion, held,  that  such  cei-tified  titinscript  was  sufficiently  authenticated 
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to  authorize  the  grand  jury  to  act  upon  it,  an4  to  indorse  the  names 
of  the  witnesses  given  therein  upon  the  indictment.  State  v.  Wise, 
696. 

2.  Adultery — construction  of  statute.  In  a  prosecution  for  adultery 
committed  by  an  unmarried  man  with  a  married  woman,  it  is  compe- 
tent to  prove  that  the  prosecution  was  commenced  upon  the  complaint 
of  the  husband  of  such  woman,  though  there  be  no  allegation  of  that 
fact  in  the  indictment.  The  provision  of  section  4008  of  the  Code 
that  such  prosecution  can  be  commenced  only  on  the  complaint  of  the 
husband  or  wife  is  not  an  element  of  the  crime  of  adultery.  State  o. 
Maas,  469. 

3.  Liquor  nuisance — sufficiency  of  charge — second  conviction.  Where 
an  indictment  for  the  crime  of  nuisance,  as  defined  in  section  1543  of 
the  Code,  further  charged  that  the  defendant  ''was,  on  the  twenty- 
sixth  day  of  September,  1888,  convicted  of  the  crime  of  nuisance,  in 
the  district  court  of  Marshall  county,  Iowa,  held,  that  the  indictment 
sufficiently  alleged  a  former  conviction  of  the  same  kind  of  nuisance 
as  that  for  which  he  was  then  indicted;  and  that,  by  his  plea  of  guilty, 
the  defendant  not  only  confessed  himself  as  guilty  of  keeping  a  nui- 
sance, as  charged,  but  that  he  had  formerly  been  convicted  of  keeping 
the  same  kind  of  nuisance,  and  warranted  his  commitment  to  the 
county  jail,  as  provided  by  section  9,  chapter  66,  of  the  Acts  of  the 
Twenty-first  General  Assembly.    State  v,  Zimmerman^  118. 

4.  Arson — duplicity.  Where  an  indictment  charged  that  the 
defendant  caused  to  be  set  fire  to  and  burned  a  large  amount  of  com- 
bustible material,  with  the  intention  to  cause  a  certain  described 
store  building  to  be  burned,  and  did  then  and  there  in  the  manner  and 
at  the  time  and  place  aforesaid  set  fire  to,  and  cause  to  be  burned, 
in  the  night  time,  the  said  store  building,  heldj  that  the  charge  as  to 
the  actual  burning  must  be  regarded  as  an  allegation  of  evidence  to 
be  treated  as  surplusage,  and  that  the  indictment  was  not,  therefore, 
bad  for  duplicity.    State  v.  Hull,  IIB, 

Assault  with  intent  to  commit  manslaughter. 

5.  Evidence,  The  defendant,  while  assisting  a  husband  in  the 
forcible  abduction  of  his  wife  from  the  house  of  her  parents,  where 
she  was  residing,  became  engaged  in  a  conflict  with  the  wife's  father, 
and  in  the  course  thereof  a  revolver  held  by  the  defendant  in  his  hand 
was  discharged,  inflicting  a  wound  in  the  father's  knee.  The  defend- 
ant claimed  that  the  revolver  was  discharged  by  accident.  Held,  that 
evidence  was  sufficient  to  support  a  verdict  of  an  assault  with  intent 
to  commit  manslaughter.    State  v.  Postal,  460, 

Perjury. 

6.  Evidence — competency — error  without  prejudice.  The  defendant 
was  indicted  for  the  crime  of  perjury  alleged  to  have  been  com- 
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mitted  by  him  in  a  case  wherein  he  was  on  trial  for  the  crime  of 
receiving  a  bribe.  In  his  capacity  of  constable  the  defendant  had 
seized  certain  intoxicating  liqnors,  and  it  was  claimed  that  he  and 
another  constable  acting  with  him  agreed  with  the  owner  to  obtain 
the  release  of  the  liqnors  in  consideration  of  the  payment  of  one  hun- 
dred dollars.  The  liqnors  were  released  upon  the  recommendation  of 
one  or  the  other  of  the  of&ciers,  and  the  money,  it  was  alleged,  was 
paid  to  the  constable  acting  with  the  defendant  in  bills  of  the  denomi- 
nations of  fifty,  twenty  and  ten  dollars.  Before  the  payment  of  the 
money  the  bills  were  marked  by  the  owner  of  the  liquors,  and  a  mem- 
orandum describing  the  bills,  and  the  marks  upon  them,  was  made. 
Within  a  few  hours  after  the  payment  both  officers  were  arrested  and 
searched,  and  a  fifty-dollar  biU  found  upon  the  defendant,  and  bills 
of  the  other  denomiuations  were  found  upon  the  other  constable.  A 
memorandum  of  the  bills  so  found  was  made  by  the  justice  before 
whom  the  constables  were  searched,  and  that  justice  and  another 
together  made  a  second  memorandum.  The  witnesses  who  made  the 
above  memoranda  testified  positively  to  the  correspondence  of  the 
same  with  the  money  found  upon  the  defendant,  and  this  the  defend- 
ant, testifying  in  his  own  behalf,  did  not  deny,  but  claimed  that  the 
bill  found  upon  him  had  been  received  from  a  bank  some  days  prior 
to  his  arrest.  Held,  that  while  the  memoranda  were  not  competent 
as  original  evidence,  their  introduction  could  not  have  been  preju- 
dicial to  the  defendant.    State  v.  Potts,  S17. 

Bobbery. 

7.  Force  necessary — instructions.  The  defendant  was  indicted 
for  the  crime  of  robbery  by  means  of  putting  in  fear  one  G.,  and 
taking  with  force  and  violence,  while  armed  with  a  dangerous  and 
deadly  weapon,  a  jug  containing  whiskey  from  the  person  of  said  G. 
The  evidence  tended  to  show  that,  while  the  defendant  and  G.  were 
riding  together  in  a  hack,  with  a  jug  of  whiskey  belonging  to  G.  rest- 
ing on  the  floor  of  the  hack  near  them,  not  secured  in  any  manner, 
an(^  while  G.'s  attention  was  diverted,  and  without  any  resist-anoe 
from  him,  the  defendant  seized  the  jug,  leaped  with  it  from  the  hack, 
and  ran  back  towards  the  town  from  whence  the  hack  had  come.  He 
was  followed  by  G.,  and  was  overtaken  after  running  a  short  distand^, 
and  after  he  had  thrown  the  jug  over  a  fence.  The  evidence  was 
conflicting  as  to  what  then  took  place,  G.  claiming  tjiat  the  defend- 
ant, with  knife  in  hand,  compelled  him  to  surrender  the  jug  by 
threats  of  great  bodily  injury,  and  then  carried  it  away;  while  the 
defendant  claimed  that  while  the  jug  rested  on  the  fence  in  the  hands 
of  G.  the  latter  turned  to  look  to  see  some  one  who  had  called,  and 
released  his  hold,  and  at  that  moment  defendant  took  the  jug  and 
earned  it  away.  The  court  refused  to  instruct  the  jury,  at  the  request 
of  the  defendant,  that  "if,  at  the  time  the  defendant  took  the  jug,  the 
said  Graham  was  looking  out  of  the  hack  at  some  other  object,  and  did 
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not  have  hold  of  it,  and  it  was  setting  on  the  bottom  of  the  hack,  not 
attached  to  his  person,  and  no  other  force  or  violence  was  used  by  the 
defendant  than  merely  to  take  hold  of  the  jug  and  carry  it  away  with- 
out the  knowledge  of  said  Graham/'  this  would  not  constitute  the 
crime  of  robbery.  Held,  that  the  instruction  should  have  been  given. 
State  V.  Miller  J  S91. 

8.  Acts  ichich  are  parts  of  same  transaction.  The  acts  of  the  defend- 
ant at  the  hack  and  at  the  fence  being  so  closely  connected  as  to 
partake  of  the  nature  of  a  single  transaction,  held,  that  it  was  proper 
for  the  jury  to  consider  the  two  transactions  together  in  determining 
whether  the  defendant  was  guilty  as  charged.    Id. 

Bail. 

9.*  Deposit  of  money  in  lieu  of  bail-— payment  to  sheriff.  An  agree- 
ment by  a  sheriff  to  accept  a  sum  of  money  in  lieu  of  bail  from  a 
prisoner  in  his  custody,  and  deposit  the  same  with  the  clerk  of  the 
district  court,  is  invalid,  and  no  right  of  action  can  accrue  thereon  to 
either  the  state  or  county  for  the  recovery  of  said  money.  State  v, 
Farrell,  661. 

Sentence. 

10.  Grounds  for  reduction.  The  youth  and  previous  good  character 
of  a  defendant  in  such  case  will  not  be  deemed  sufficient  ground  for 
reducing  a  sentence  of  six  months  in  the  penitentiary.  State  v. 
Postal,  460. 

CUSTOM. 

Effect  on  contracts. 

1.  Knowledge  must  he  shown.  Where  in  an  action  by  a  broker  for 
commission  for  the  sale  of  real  estate,  mortgaged  for  nearly  its  full 
value,  which  mortgage  the  purchaser  assumed,  and  conveyed  to  the 
grantor  other  real  estate  for  the  equity  in  the  premises,  the  evidence 
was  uniform  as  to  the  customary  charges  of  agents  for  the  sale  of  real 
estate,  but  was  conflicting  as  to  what  sum  should  be  the  basis  upon 
which  to  compute  the  commission,  held,  that  under  the  circumstances 
the  court  properly  instructed  the  jury  that  if  they  found  a  custom 
existed  as  to  charges  for  such  services  it  must  be  shown  that  the  prin- 
cipal had  knowledge  of  its  existence.     Smith  v.  Hess,  £38, 

Beliance  on. 

2.  Negligence— justification.  One  who  turns  his  back  to  a  moving 
train,  while  standing  on  a  railway  track,  merely  to  satisfy  his  curi- 
osity, will  not  be  justified  in  relying  upon  a  custom  as  to  the  movement 
of  trains,  which,  if  observed,  would  have  rendered  his  action  safe. 
Collins  V,  Burlington,  C,  JS.  ^  N.  By.  Co.,  S46. 
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Contracts  limiting  liability. 

1.  Telegraph  companies — negligence.  The  failnre  of  a  telegraph 
company  to  send  a  night  message  delivered  to  it  under  an  agreement 
that  the  sender  would  not  claim  damages  for  errors  or  delays,  or  for 
non- delivery  of  such  message,  happening  from  any  cause,  beyond  a 
sum  equal  to  ten  times  the  sum  paid  for  transmission,  will,  notwith- 
standing such  agreement,  render  the  telegraph  company  liable  for  the 
actual  damages  sustained.     Garrett  v.  W,  U,  Teh  Co.,  S67. 

Profits. 

2.  Pfoximate  cause.  If  the  plaintiff  in  making  purchases  at  Kansas 
City  acted  upon  the  absence  of  any  reply  to  a  certain  telegram,  heldf 
that  the  damages  resulting  from  such  purchase,  through  ignorance  of 
the  decline  in  prices  at  Chicago,  were  direct  and  not  speculative.    Id, 

Double  damages. 

3.  Railroads — injury  to  stock — tender.  In  an  action  for  double 
damages  for  injuries  to  stock  caused  by  the  defendant,  the  latter 
admitted  the  killing  of  the  stock,  the  amount  of  actual  damages  sus- 
tained to  be  as  alleged  in  the  petition,  and  that  notice  thereof  had 
been  duly  served  as  provided  by  statute,  but  in  excuse  for  its  failure 
to  make  payment  thereof  pleaded  that,  before  the  expiration  of  the 
thirty  days  allowed  by  statute  after  receipt  of  said  notice,  the  defendant 
was  at  the  residence  of  the  plaintiff,  ready  to  pay  him  the  full  value  of 
the  stock  injured,  but  the  plaintiff  was  absent  from  home,  and  that 
the  defendant  was  still  ready  to  pay  the  amount  of  the  actual  damages 
sustained.  Held,  that  a  demurrer  to  the  defendant's  plea  was  prop- 
erly sustained.    Hammans  v,  Chicago,  B.  I,  f  P.  Ry,  Co,,  287, 

EXEMPLART. 

4.  Slander — malice— exemplary  damages.  In  an  action  for  slander 
proof  that  actionable  words  were  spoken  is  sufficient  evidence  of 
malice  to  warrant  an  instruction  to  the  jury  that  if  they  found  that* 
the  slander  in  question  was  uttered  by  the  defendant  with  actual 
malice  they  should  allow  the  plaintiff  exemplary  damages.  Blocker 
V,  Schoff,  266. 

Excessive. 

5.  Injury  caused  hy  trespass.  In  an  action  to  recover  damages  for 
an  alleged  trespass  upon  certain  lands  the  jury  found  that  the  defend- 
ant had  without  authority  taken  x>osse8sion  of  one-twelfth  of  an  acre 
of  the  plaintiff's  land,  of  the  value  of  fifty  dollars  per  acre,  that  no 
tlamage  had  been  done  to  the  land  itself,  and  that  the  plaintiff  was 
act  entitled  to  recover  anything  for  restoring  the  soil,  but  allowed  the 
plaintiff  the  sum  of  fifty  dollars  as  the  rental  value  of  the  land  occu- 
pied by  the  defendant  for  four  and  one-half  years.  Held,  that  the 
verdict  was  excessive.    Henderson  v,  Chicago,  B.  I,  f  ^'  ^tf-  Co,  2iU 
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Mitigation  op. 

6.  Slander — good  faith.  The  belief  that  a  slander  is  true,  and  the 
good  faith  of  the  person  uttering  the  same,  may  be  shown  in  mitiga< 
tion  of  damages,  but  will  not  prevent  the  reooyery  of  substantial 
damages  for  the  injury  sustained.    Blocker  v.  Sehoff,  266. 

Injury  common  with  that  of  public. 

7.  Instruction — construed.  An  Instruction,  in  an  action  for 
damages  on  account  of  the  laying  of  a  railroad  track  in  front 
of  premises,  that  the  abutting  property-owner  is  not  entitled  to 
recover  damages  which  his  tenants  may  have  sustained,  or  will 
sustain,  by  reason  of  any  annoyance,  inconvenience  or  loss  suffered 
by  them  in  common  with  the  rest  of  the  public,  by  reason  of  the  con- 
struction and  operation  of  railroad  track  in  front  of  his  premises,  heldf 
proper,  the  jury  being  also  instructed  that  depreciation  in  the  value  of 
the  plaintiff's  property  on  such  account  would  entitle  him  to  recover. 
Cook  V.  ChieagOf  M,  ^  St,  By.  Co,,  $78. 

Measure  of. 

8.  To  property  abutting  on  railroad.  The  measure  of  damages  in 
such  case  is  the  difference  between  the  fair  market  value  of  the  prop- 
erty immediately  before  laying  the  track  and  the  like  value  immedi- 
ately thereafter,  irrespective  of  the  benefit  that  may  have  resulted 
to  the  property  from  the  laying  down  of  such  track.    Id, 

9.  Destruction  of  growing  trees,  A  fire  set  by  defendant's  engine 
having  destroyed  two  acres  of  native  maple  and  box-elder  growing 
trees,  which  it  was  the  plaintiff's  intention  to  use  from  time  to  time 
for  wood  and  other  timber,  held,  that  the  plaintiff  was  entitled  to 
recover  the  difference  in  the  value  of  the  timber  just  before  and  its 
value  just  after  the  fire.     Greenfield  v,  Chicago  f  N.  W.  By,  Co.,  270, 

10.  Attachment — wrongful  levy.  Under  an  attachment  bond  con- 
ditioned that  the  plaintiff  will  pay  all  damages  which  the  defendant 
may  sustain  by  reason  of  the  wrongful  suing  out  of  the  attachment, 
the  plaintiff  is  liable  for  any  depreciation  in  the  value  of  the  attached 
property  pending  the  attachment  proceeding,  even  though  such  depre- 
ciation be  due  to  the  negligence  of  the  sheriff  in  not  properly  caring 
for  the  property  while  in  his  hands.  [Given,  J.,  dissenting."]  Blaul  ^ 
Sons  V,  Tharp  ^  Co.,  665, 

11.  Failure  to  send  telegram.  The  market  price  in  M.  where  certain 
cattle  had  been  sold  being  controlled  by  the  market  price  in  C,  and  it 
not  appearing  that  abetter  price  could  have  been  obtained  in  M.,  held, 
that  the  vendor  had  a  right  to  ship  the  cattle  to  C,  and  that  if  he  did 
so  in  good  faith,  and  sold  them  for  the  best  market  price  he  could 
procure,  he  was  entitled  to  recover  of  the  vendee  the  difference 
between  the  contract  price  and  the  price  received,  with  interest,  after 


792  Index. 

DAMAGES.    Measure  of.     Continued. 

deducting  the  necessary  expenses  for  shipping ;  and  that  evidence  was 
admissible  as  to  prices  in  C.  from  'November  26  to  the  date  of  sale. 
Ingram  v.  Wackemagel,  8B, 

12.  Breach  of  warranty— Joint  Uahility  of  htishand  and  wife.  Where 
before  the  enactment  of  section  1937  of  the  Code  a  husband  and  wife 
joined  in  a  conveyance  of  lands  containing  a  general  covenant  of 
warranty,  held,  that,  although  the  land  was  the  property  of  the  wife, 
the  husband  was  liable  thereon,  and  that  the  measure  of  damages  was 
the  amount  of  consideration  paid,  whether  as  principal  or  interest, 
together  with  interest  thereon  at  six  per  cent,  per  annum  from  the  dates 
of  payment.    Bellows  v,  Litchfield,  36. 

13.  Personal  injury — compensatory  damages — evidence — instructions. 
The  jury  were  instructed  that,  in  their  determination  of  the  amount  of 
compensatory  damages  to  be  recovered  by  the  plaintiff,  they  should 
allow  such  damages  as  would  "fairly  compensate''  the  plaintiff  "for 
what  he  paid  out  or  incurred  for  medical  attendance."  Held,  that  the 
instruction  being  in  the  alternative  as  to  the  allowance  of  such  expenses 
either  paid  or  incurred,  the  instruction  was  not  erroneous,  though 
the  evidence  failed  to  show  the  actual  payment  of  any  sum ;  and  that 
the  jury  must  have  understood  from  such  instruction  that  only  reason* 
able  and  necessary  expenditures  were  to  be  allowed.  Flanagan  o. 
Baltimore  ^  O.  By.  Co.,  639. 

14.  Injunction — bond — expenses.  In  an  action  brought  by  the 
defendant  to  enjoin  an  execution  sale  of  certain  lands  and  to  quiet  his 
title  thereto,  the  injunction  was,  upon  final  hearing,  dissolved,  and 
the  defendant  held  to  hold  the  land  in  trust  for  th^  plaintiff  herein. 
Held,  in  an  action  upon  the  injunction  bond  that  the  plaintiff  was  not 
entitled  to  recover  as  damages  the  costs  and  e^enses  incurred  in 
obtaining  the  dissolution  of  said  injunction.  Bullard  v.  Harkness, 
373. 

15.  Use  of  land.  The  value  of  the  use  of  the  land  in  such  case  for 
the  time  that  the  plaintiff  was  kept  out  of  possession  being  contingent 
upon  the  result  of  said  execution  sale,  held  not  to  be  recoverable  as 
damages.    Id. 

16.  Cost  of  publishing  notice  of  sale.  The  cost  of  publication  of  the 
notice  of  said  execution  sale  having  been  incurred  in  part  for  other 
lands,  and  it  not  appearing  what  part  of  such  expense  was  on  account 
of  the  lands  in  controversy,  and  said  sale  as  to  the  latter  lands  being 
unnecessary,  held  that  the  plaintiff  was  not  entitled  to  recover  such 
costs.    Id. 

In  cases  of  contract. 

17.  Injury  within  contemplation  of  parties.  A  cattle  buyer  on  his 
way  to  Kansas  City,  Missouri,  delivered  to  the  defendant  at  Columbus 
Junction,  Iowa,  to  be  sent  to  his  agents  at  Chicago,  the  following 
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message:  "Send  me  market  Kansas  City,  to-morrow  and  next  day." 
It  appeared  that,  under  the  arrangement  between  the  plaintiff  and  the 
agents  to  whom  said  message  was  addressed,  the  said  agents  were  not 
to  answer  if  there  was  no  ohange  in  the  market  since  their  last  report, 
but  if  there  was  a  change  they  were  to  answer  by  giving  him  the 
advance  or  decline.  The  plaintiff,  receiving  no  answer  to  his  telegram 
at  Kansas  City,  bought  a  large  number  of  cattle  in  the  belief  that  there 
was  no  change  in  the  market  at  Chicago,  when  in  fact  there  was  a 
decline  in  prices.  Held,  that  it  should  have  been  left  to  the  jury  to 
determine  whether,  under  all  the  facts  and  circumstances  of  the  case, 
the  damages  sustained  by  the  plaintiff  were  such  as  the  plaintiff  might 
reasonably  have  apprehended  would  result  from  a  failure  to  send 
the  plaintiff's  message.     Oarrett  v.  W.  U,  Tel.  Co,,  257. 

"When  avoidable. 

18.  Acts  necessary.  It  appeared  that  the  Chicago  market  for  cattle 
was  posted  on  the  bulletin  boards  of  the  stock  exchange  at  Kansas 
City,  and  that  if  the  plaintiff  had  consulted  these  he  would  have 

.  been  advised  of  the  decline  in  the  market  before  he  made  his  purchase. 
Held,  that  it  was  for  the  jury  to  determine,  whether  the  plaintiff,  as  a 
reasonably  prudent  man,  ought  not  to  have  relied  upon  his  message  to 
his  agents  at  Chicago  under  the  arrangement  above  referred  to.    Id, 

AWABD  OF  IN  CERTAIN  CASES. 

19.  Purchckse  of  lands— fravd — equitable  relief.  The  defendant  M., 
having  secured  an  option  for  the  purchase  of  certain  lands  from  one 
W.  at  a  price  named,  entered  into  an  agreement  with  the  plaintiffs 
and  his  codefendants  for  the  purchase  of  said  lands  jointly, 
wherein  the  defendant  G.  was  authorized,  as  trustee  for  the  other 
parties  to  the  contract,  to  take  the  title  to  said  lands  and  pay  W. 
therefor  a  sum  equal  to  twice  the  amount  agreed  to  be  paid  by  M.,  it 
being  represented  by  M.  and  G.  that  such  sum  was  the  price  asked  by 
W.  The  purchase  having  been  consummated  at  the  option  price 
made  to  M.,  and  the  difference  between  that  sum  and  the  price  which 
G.  was  authorized  to  pay  under  said  Contract  having  been  converted 
by  M.  and  G.  to  their  own  use,  the  plaintiffs  brought  this  action  to 
quiet  the  title  to  the  property  in  themselves.  Held,  that  the  court 
having  denied  the  specific  relief  asked  by  the  plaintiffs,  it  properly 
rendered  judgment  against  M.  and  G.  for  the  proportion  of  the  excess 
over  the  option  price  paid  by  the  plaintiffs.    Iler  v.  Griswold,  442, 

20.  Breach  of  contract  by  vendee.  The  contract  between  the  plaintiff 
and  defendants  was  made  in  the  month  of  April,  and  was  for  blocks  for 
seventeen  hundred  and  fifty  yards  of  paving,  but  contained  no  provis- 
ion fixing  time  for  delivery.  The  contract  for  paving  between  the 
defendants  and  the  city,  however,  provided  for  thirty-five  hundred 
yards  of  granite  paving,  besides  a  quantity  of  brick  paving,  and  that 
work  thereon  should  commence  on  or  before  April  15,  and  be  com- 
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pleted  on  or  before  August  15.  No  demand  was  made  for  the  blocks 
to  be  furnished  by  the  plaintiff  until  the  eighth  of  May,  when  the 
defendants  telegraphed  the  plaintiff  that  they  must  ship  the  balanoe 
of  blocks,  being  for  twelve  hundred  and  fifty  yards  of  paying,  within 
three  days.  Afterwards  the  defendants  examined  two  of  the  ten 
carloads  of  blocks  shipped  by  the  plaintiff,  and,  finding  some  of  them 
defective  in  quality  and  size,  refused  to  receive  them,  without  giving 
the  plaintiff  notice  of  their  defective  character,  or  giving  him  an 
opportunity  to  furnish  blocks  that  would  conform  i;o  the  contract. 
HelAj  that  the  evidence  warranted  a  recovery  by  the  plaintiff  in 
damages  for  the  breach  of  the  contract.    Loftus  v.  Eiley  f  Co.,  SOS, 

21.  When  of  both  public  and  private  nature.  One  may  recover  for 
damages  sustained  by  a  nuisance  though  the  damage  sustained  by 
him  be  of  the  same  character  as  that  sustained  by  the  public,  it 
the  private  damage  be  distinct  from  that  suffered  by  the  public. 
Barley  v.  Merrill  Brick  Co.,  73, 

22.  Liability  of  one  of  several  contributors.  It  appeared  from  the 
evidence  that  the  plaintiff's  dwelling  was  situated  about  six  hundred 
feet  from  certain  tile  works,  that  a  railway  was  operated  in  the 
Ticinity,  that  large  quantities  of  soft  coal  were  burned  in  the  city,  and 
that  the  smoke  from  the  tile  works,  from  the  railway  locomotives,  and 
perhaps  from  the  city  at  large,  contributed  to  the  injuries  of  which 
the  plaintiff  complained.  Held,  that  the  trial  court  erroneously 
instructed  the  jury  that  to  constitute  the  defendant's  works  a 
nuisance  the  operation  of  its  works  alone  could  be  considered,  and 
that  the  creation  of  a  nuisance  by  the  smoke,  soot  or  gas  given  off  by 
the  defendant's  works  being  combined  with  that  given  off  by  other 
industries  would  not  render  the  defendant  liable  in  an  action  against 
it  alone.  The  rule  being  that  each  person  who  acts  in  maintaining  a 
nuisance  is  liable  for  the  resulting  damage ;  such  liability,  however, 
being  limited  to  the  results  of  his  own  action  if  he  acts  independ- 
ently.   Id, 

Pleading. 

23.  Negligenee— personal  injury — loss  of  time.  Where  damages  for 
loss  of  time  are  claimed,  because  of  injuries  causing  permanent 
disability,  it  is  not  necessary  that  the  petition  allege  the  character  of 
the  plaintiff's  occupation,  and  the  amount  of  his  earnings,  to  author- 
ize proof  of  such  facts  upon  the  trial.  Flanagan  v,  Baltimore  f  0» 
By.  Co.,  6S9. 

Objections  to  eyidenob.    See  Practice  &  Procedure,  9. 
DECREE. 

Construction.    See  Words  and  Phrases,  2,  4. 
DSEDS.    See  Conveyances;  Mortgages  of  Beal  Property;  Sales* 
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district  court  rules. 

Trial  notices. 

FrMtice — causes  ccmtinued  before  answer.  District  court  rule  number 
2,  requiring  that  parties  desiring  to  bring  a  cause,  once  continued,  on 
for  trial,  shall  file  with  the  clerk  a  notice  of  trial  at  least  ten  days 
before  the  term,  is  not  applicable  to  oases  continued  before  answer 
is  filed.     EricJcson  v.  Barber  Bros.,  567, 

» 

DOWER.     See  Wills,  1. 

EASEMENTS.    See  Conveyances,  7. 

EJECTMENT. 

Of  lessee. 

Action  for  possession  of  leased  premises.  Where  one  has  come  right* 
folly  into  the  possession  of  leased  premises,  an  action  will  not  lie 
against  him  to  recover  possession  until  his  right  of  possession  has 
been  terminated  in  the  manner  provided  by  law.    Lee  v,  Lee,  665. 

See  Forcible  Entry  and  Detainer. 

EQUALIZATION,  BOARD  OF. 

Powers. 

General  increase  of  assessment  by  board.  Where,  pursuant  to  the 
order  of  the  board  of  supervisors,  the  different  classes  of  property  in 
a  county  have  been  assessed  at  a  valuation  of  a  uniform  per  centum 
of  the  actual  cash  value,  the  supervisors  cannot  afterwards,  when 
sitting  as  a  board  of  equalization,  make  a  general  increase  in  the 
assessment  of  a  particular  class  of  property,  so  as  to  make  the  per 
centum  of  the  valuation  of  such  class  greater  than  the  per  centum  of 
valuation  of  any  other  class.    Manson  Loanjr  Trust  Co,  v,  Heston,  377. 

EQUITY. 

Jurisdiction. 

1.  Practice — general  prayer.  A  prayer  for  general  equitable  relief 
in  an  equitable  action  will  not  authorize  a  decree  giving  affirmative 
relief  for  which  no  foundation  has  been  laid  in  the  pleadings.  Ameri- 
can Emigrant  CJo.  v.  Fuller,  699. 

2.  Quieting  title — identification  of  swamp  lands.  Where  the  secre- 
tary of  the  interior  has  failed  to  identify  any  swamp  lands  lying  within 
the  state,  the  question  whether  certain  lands  claimed  under  the 
swamp-land  act  of  congress  of  1850  are  of  the  character  described  in 
said  act  may  be  determined  by  courts  of  equity  in  actions  to  quiet 
title  thereto.     Id. 

3.  Practice — confession  of  judgment  attacked  for  fraud — equitable 
relief— motion.  A  confession  of  judgment  alleged  to  have  been  made 
through  collusion  between  the  pai-ties  thereto  for  the  purpose  of 
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defeating  the  claims  of  another  apon  the  property  of  the  jndgment 
debtor  cannot,  upon  such  grounds,  be  attacked  by  a  motion,  filed  as 
in  the  same  case  before  approval,  and  praying  that  the  judgment  of 
confession  be  held  to  be  collusive,  fraudulent  and  void,  that  the  same 
be  set  aside,  that  an  execution  issued  thereon  be  recalled,  and  for 
other  equitable  relief.     BuUard  v,  Phelan,  471. 

4.  Purchase  of  lands— fraud — damages.  The  defendant  M.,  having 
secured  an  option  for  the  purchase  of  certain  lands  from  one  W.  at  a 
price  named,  entered  into  an  agreement  with  the  plaintiffs  and  his 
codefendants  for  thejpurchase^of  said  lands  jointly  wherein  the  defend- 
ant G.  was  authorized  as  trustee  for  the  other  parties  to  the  contract, 
to  take  the  title  to  said  lands  and  pay  W.  therefor  a  sum  equal  to 
twice  the  amount  agreed  to  be  paid  by  M.,  it  being  represented  by  M. 
and  G.  that  such  sum  was  the  price  asked  by  W.  The  purchase 
having  been  consummated  at  the  option  price  made  to  M.,  and  the  dif- 
ference between  that  sum  and  the  price  which  Ot.  was  authorized  to 
pay  under  said  contract  having  been  converted  by  M.  and  G.  to  their 
own  use,  the  plaintiffs  brought  this  action  to  quiet  the  title  to  the 
property  in  themselves.  Held,  that  the  court  having  denied  the  spe- 
cific relief  asked  by  the  plaintiffs,  it  properly  rendered  judgment 
against  M.  and  G.  for  the  proportion  of  the  excess  over  the  option 
price  paid  by  the  plaintiffs,    ller  v.  Qriswold,  44$. 

5.  Award  of  damages.  Where,  in  an  equity  cause,  an  answer  is 
filed  by  the  defendant,  and  the  plaintiff  is  found  to  be  entitled  to 
equitable  relief,  but  the  rights  of  the  parties  can  be  more  definitely 
measured  by  an  award  of  damages,  the  court  may  grant  such  relief  as 
would  be  consistent  with  the  case  made  by  the  petition,  and  embraced 
within  the  issue,  were  the  action  at  law.    id. 

Fraud. 

6.  Deed — delivertf — cancellation.  The  plaintiff,  being  the  owner  of 
a  house  and  lot  worth  one  thousand  dollars,  and  occupied  by  him  as 
a  homestead,  entered  into  a  written  agreement  with  the  defendant  to 
trade  the  same  for  eighty  acres  of  land,  which  the  defendant  said  he 
had  not  seen,  but  represented  that  it  was  worth  twenty-five  hundred 
dollars,  and  adapted  to  farming  and  suitable  for  a  home.  Under  the 
agreement  the  plaintiff  was  to  see  the  land  before  closing  the  deal, 
and  if  the  trade  was  made  he  was  to  assume  an  incumbrance  of  one 
thousand  and  fifty  dollars  against  the  land.  Subsequently  the  parties 
went  to  the  office  of  the  defendant's  lavryers,  executed  deeds  to  their 
respective  properties,  the  written  agreement  was  destroyed,  the  record- 
ing fees  for  the  two  deeds  were  paid  to  the  attorney,  and  thereupon 
the  plaintiff  left  the  office  to  go  to  see  the  defendant's  land.  The  evi- 
dence of  the  respective  parties  as  to  whether  a  delivery  of  the  deeds 
was  assented  to  at  this  time  was  conflicting,  but  the  attorney  under- 
stood that  the  deeds  were  to  be  recorded,  and  sent  them  to  the  proper 
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office  for  that  purpose.  The  eyidence  showed  that  the  plaintiff  was 
inexperienced  in  business,  ignorant  and  confiding,  while  the  defend- 
ant was  capable  and  awake  to  his  own  interest.  The  land  being 
found  worth  not  over  five  hundred  dollars,  the  defendant  asks  that  his 
deed  be  canceled.  Jffeld,  that  the  evidence  did  not  show  that  the 
plaintiff  had  assented  to  a  delivery  of  his  deed,'  and  as  the  defendant 
would  gain  an  unconscionable  advantage  over  the  plaintiff  by  the 
trade  if  enforced,  the  latter  was  entitled  to  the  relief  asked.  Berk- 
shire V.  Peterson,  197. 

EVIDINCB. 

7.  Cancellation  of  deed — agreement  to  convey.  In  an  action  brought 
to  cancel  a  deed  to  certain  farm  lands,  and  to  compel  a  reconveyance 
of  an  undivided  one-half  interest  therein,  held,  that  upon  the  evidence 
introduced  the  equities  of  the  case  were  with  the  plaintiff^  and  he  was 
entitled  to  the  relief  demanded.     Hines  v.  Light ,  737. 

ESTATES  OF  DECEDENTS. 

Administrator's  sale. 

Jurisdiction  of  court — waiver  of  notice — collateral  attacJe,  Where 
about  four  years  after  the  issuance  of  letters  of  administration  in  this 
state,  upon  the  estate  of  a  deceased  non-resident,  during  which  time 
no  claims  had  been  filed  against  the  estate,  the  administrator  made 
application  for  permission  to  sell  certain  real  estate,  situated  in  the 
same  county,  for  the  payment  of  debts,  and  accompanying  said  appli- 
cation was  a  statement  of  account  in  favor  of  the  administrator  in  a 
sum  about  equal  to  the  value  of  said  real  estate,  upon  which  was 
indorsed  the  statement,  that  said  account  was  just  and  true,  and  that 
the  goods  and  estate  of  the  deceased  in  Iowa  ought  to  be  sold  for  the 
purpose  of  liquidating  the  same,  which  indorsement  was  signed  by 
the  administrator  of  the  same  estate  in  Massachusetts,  and  by  the 
widow  of  the  deceased,  also  a  resident  of  said  state,  on  behalf  of 
herself,  and  as  guardian  for  her  minor  children ;  held,  that  the  indorse- 
ment upon  said  account  operated  as  a  waiver  of  notice  by  the  widow 
of  the  application  to  sell,  and  that  the  court  having  jurisdiction  of  the 
subject-matter,  a  sale  of  said  real  estate  in  pursuance  of  an  order  of 
court  upon  said  application  was  valid  as  against  the  widow.  Bacon 
V.  Chase,  521, 

ESTOPPEL. 

Bt  deed. 

1.  Authority  to  lease.  One  who,  as  agent,  has  leased  lands  to 
another  for  a  term  of  years,  will  not  be  heard  upon  his  subsequently 
acquiring  title  to  the  demised  premises  to  claim  that  said  lease  was 
made  without  authority,  and  that  such  fact  was  known  to  the  lessee. 
Lee  V.  Lee,  665, 
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In  pais. 

2.  Acceptance  of  dues  by  mutual  benefit  association.  The  deceased 
had  become  delinquent  in  the  payment  of  his  dues  to  the  Evening 
Star  Lfodge,  but  -no  action  was  taken  by  the  lodge  suspending  him 
from  membership,  and  before  his  death  these  dues  were  paid.  After 
his  death  the  loss  was  reported,  and  an  assessment  made  to  pay  the 
same,  in  which  he  was  stated  to  be  entitled  to  all  the  benefits  of  the 
order.  Held,  that  notwithstanding  by  the  constitution  of  the  order 
the  deceased  was  suspended  from  membership  upon  his  default  in  the 
payment  of  dues  without  any  action  being  taken  thereon,  the  defend- 
ant was  estopped  by  its  action  from  claiming  that  the  deceased  was 
not  a  member  in  good  standing  at  the  time  of  his  death.  Wamebold 
V.  Grand  Lodge,  iS. 

3.  Silence  during  erection  of  nuisance^— conduct  not  inducing  action. 
One's  silence  during  the  construction  of  a  smokestack  and  brick  kiln 
in  the  vicinity  of  his  premises  will  not  estop  him  from  subsequently 
proceeding  against  the  same  as  a  nuisance,  if  the  erection  of  such 
works  was  not  induced  thereby.    Harley  v,  Merrill  Brick  Co.,  7S. 

4.  Silence  of  lienholder  during  sale  of  property — crops — innocent 
purchaser.  Where  a  landlord,  having  a  lien  for  the  rent  of  farm  lands 
upon  crops  grown  upon  the  premises,  permitted  the  crops  to  be  har- 
vested and  carried  to  market,  and  there  sold  to  a  purchaser  without 
notice  of  his  lien,  in  reliance  upon  the  tenant  paying  him  the  rent  out 
of  the  proceeds,  held,  that  the  landlord  was  estopped  from  asserting 
any  claim  to  the  crop  sold  as  against  such  purchaser.  Wright  v, 
Dickey  Co,,  464. 

5.  B^oi't  of  claim  by  administrator — limitation  of  actions — com- 
mencement  of  suit.  Where  a  claim  was  filed  in  proper  form  against 
the  estate  of  a  decedent,  of  which  no  notice  was  served  upon  the 
administrator,  but  upon  which  a  partial  payment  was  made  by  the 
administrator,  and  an  offer  made  for  the  payment  of  the  balance  in 
real  estate,  and  which,  in  a  petition  for  the  sale  of  real  estate,  was 
reported  by  the  administrator  to  the  court  as  a  valid  claim  against 
the  estate,  held,  that  the  filing  of  the  claim  was  the  commencement  of 
proceedings  for  its  allowance,  and  stopped  the  running  of  the  statute 
of  limitation ;  and  that  the  defendant  was  estopped  by  his  acts  from 
setting  up  the  statute  because  no  notice  was  served  as  provided  by 
section  2408  of  the  Code.     Wilson  v,  McElroy,  293. 

See  Limitation  of  Actions,  8,  9. 

EVIDENCE. 

Relevancy.  ^ 

1.  Nuisance— private  injury.  The  existence  of  an  alleged  nuisance 
cannot  be  shown  by  evidence  of  the  effect  of  the  operation  of  the 
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defendant's   works   upon   people  and  property  not  in   oontroTersj 
Barley  v,  Merrill  Brick  Co.,  7$. 

2.  Value  of  defendants  tcorks  as  evidence.  Under  the  issue  of 
estoppel  pleaded  by  the  defendant,  held,  that  evidence  of  the  value  of 
the  defendant's  works  was  properly  admitted.    Id. 

3.  Date  of  iTutrumeni,  '  The  lease  in  question  purporting  on  its 
face  to  have  been  made  on  Monday,  and  no  issue  being  raised  as  to 
the  day  on  which  the  same  was  entered  into,  the  court  properly 
excluded  evidence  to  show  that  it  was  made  on  Sunday.  Lee  v,  Lee, 
S66, 

4.  Forcible  entry  and  detainer— facts  explaining  possessUm.  In  an 
action  for  forcible  entry  and  detainer,  testimony  that  the  defendants 
had  been  in  possession  of  the  premises  in  question  under  a  lease  from 
a  person  named  for  a  term  of  two  years,  and  raised  crops  thereon; 
that  at  the  time  in  question  they  were  still  in  possession,  and  that 
they  had  leased  the  premises  for  the  succeeding  year,  is  admissible  to 
explain  the  possession  of  the  defendants,  and  to  disprove  that  they 
obtained  possession  through  force,  fraud  or  stealth.  Feddicord  v, 
Kile,  S4i, 

5.  Sales— future  delivery — agreement  as  to  quality— performance,  A 
contract  for  the  sale  and  future  delivery  of  granite  blocks  for  paving 
the  streets  of  a  city  contained  certain  specifications  designating  the 
quality  and  dimensions  of  the  blocks  to  be  used  by  the  paving  con- 
tractor, and  providing  that  in  no  case  would  the  contractor  be  allowed 
to  use  blocks  other  than  those  described  in  the  specifications,  or  which 
should  be  approved  by  the  city  engineer.  Some  of  the  blocks  shipped 
by  the  plaintiff  to  the  defendants  under  said  contract  having  been 
objected  to  by  the  city  officials,  the  defendants  refused  to  receive  any 
of  the  blocks  shipped.  Held,  in  an  action  by  the  vendor  against  the 
vendee  for  the  breach  of  said  contract,  that  the  plaintiff  was  properly 
pei-mitted  to  show  that  the  blocks  furnished  by  him  were  as  good  as 
those  laid  by  the  defendants  and  accepted  by  the  city.  Loftus  v, 
Filey  #  Co.,  SOS, 

6.  Liverymen — defective  appliances.  The  plaintiff  employed  the 
defendant,  who  was  a  liverymen,  to'convey  her  to  a  place  named,  and 
claimed  that  in  the  course  of  the  journey  she  was  thrown  from  the 
wagon  employed  for  that  purpose  by  reason  of  a  defective  fastening, 
which  was  designed  to  secure  the  seat  which  she  occupied  to  the  bed  of 
the  wagon.  Held,  that  witnesses  who  did  not  see  the  fastening  at  the 
time  of  the  accident,  but  who  saw  it  when  it  was  in  the  same  con- 
dition as  when  the  plaintiff  was  injured,  were  properly  allowed  to 
testify  as  toits  condition.    Erickson  v.  Barber  Bros.,  S67. 

7.  Action  on  insurance  policy— financial  condition  of  insured.  The 
premises  set  on  fire  being  the  property  of  the  defendant,  held,  that 
certain  drafts,  drawn  by  the  defendant  partly  before  and  in  part  after 
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the  fire,  and  evidencing  an  indebtedness  that  existed  mostly  at  th& 
time  of  the  fire,  were  properly  admitted  on  behalf  of  the  state  for  the 
purpose  of  showing  the  defendant's  financial  condition  at  the  time  of 
the  fire.     State  v,  Hull,  112. 

COMPETEKOT. 

8.  Parol  testimony  inadmissible  to  vary  written  contract.  The  plaintifF 
undertook  by  a  contract  in  writing  to  construct  a  brick  sewer  for  the 
defendant  according  to  written  plans  and  specifications  at  a  certain 
price  per  lineal  foot.  By  the  terms  of  the  contract  he  agreed  to  make 
all  necessary  excavations,  and  furnish,  at  his  own  expense,  all  neces- 
sary materials  and  labor.  In  making  the  excavation  the  plaintiff 
found  it  necessary  to  remove  a  large  quantity  of  rock  in  order  to  put 
the  sewer  in  place,  which  involved  an  expenditure  of  several  hundred 
dollars  more  than  would  have  been  incurred  if  the  excavation  had 
been  composed  wholly  of  earth.  Held,  that  parol  evidence  was 
inadmissible  to  show  that  when  the  contract  was  made  the  parties 
thereto  supposed  that  the  excavation  would  be  of  earth  alone. 
McCauley  v,  Des  Moines,  Sli. 

9.  Parol  testimony  inadmissible  to  vary  tcritten  contract.  Where  a 
lease[for  a  hotel  provided  that  the  lessee  should  make  all  improvements 
he  might  deem  necessary  in  the  house  at  his  own  expense,  but  that  all 
outside  and  permanent  improvements  were  to  be  done  at  the  expense 
of  the  lessor,  and  the  cost  thereof  deducted  from  the  rent,  held,  that 
the  lessee  was  not  entitled  under  such  provision  to  reimburse  himself 
for  the  cost  of  placing  a  heating  furnace  in  the  house,  and  that  evi- 
dence of  a  verbal  agreement  of  the  lessor  to  allow  the  lessee  for  the 
cost  of  the  same  was  Inadmissible.    Smith  v.  Hess,  £38. 

10.  Parol  evidence  competent  to  contradict  return  of  officer.  "Where 
it  appeared  that  the  return  of  the  ofiicer  upon  an  original  notice  had 
been  altered,  and  that  the  return  in  fact  made  by  him  was  not  in 
existence,  held,  that  it  was  competent  to  prove  the  date  of  the  service 
of  such  notice  by  parol  evidence.  McComb  v.  Council  Bluffs  Ins.  Co., 
£47. 

11.  Statute  of  frauds — contract  for  sale  of  real  estate— parol  evidence. 
Parol  evidence  of  an  agreement  to  sell  and  convey  real  estate,  where 
part  of  the  purchase  price  has  been  paid,  is  competent  under  section 
3665  of  the  Code.    Pressley  v.  Roe,  545. 

12.  Revenue  laws— deeds — secondary  evidence.  The  records  of  con- 
veyances of  real  estate,  executed  at  a  time  when  the  internal  revenue 
laws  required  that  stamps  be  attached  thereto  and  canceled,  are 
admissible  in  evidence  without  proof  that  stamps  were  afi^ed  to  the 
originals,  as  provided  by  law,  unless  it  appears  that  such  stamps  were 
omitted  with  the  purpose  to  defraud.    Mathews  v.  Culbertson,  434. 
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13.  Non-expert  testimony  as  to  physical  condition.  In  an  action  for 
damages  sustained  from  an  assault  made  upon  the  plaintiff  by  the 
defendant  the  plaintiff  claimed  that  at  the  time  of  the  assault  she  was 
pregnant;  and  that  the  abuse  of  the  defendant  produced  an  abortion,  and 
injured  her  health  to  such  a  degree  as  to  render  her  unable  to  perform 
the  labor  which  before  that  time  she  was  accustomed  to  do.  Held,  that 
a  non-expert  witness  for  the  plaintiff,  who  was  acquainted  with  her, 
and  saw  her  frequently,  was  properly  permitted  to  testify  that  the 
plaintiff's  physical  condition  was  one  of  feebleness  and  inability  to 
do  hard  work.     Stone  v.  Moore,  186. 

14.  Testimony  of  experts — christian  scientist,  A  female  physician 
who  has  attended  a  regular  medical  schoo],  and  has  practiced  her  pro- 
fession, but  who  had  since  abandoned  the  regular  practice  of  medicine 
and  adopted  Christian  Science  as  the  proper  method  of  healing  the 
sick,  heldf  to  be  competent  to  testify  as  an  expert  as  to  the  result  of  her 
examination  of  the  plaintiff,  and  to  state  the  symptoms  complained  of 
by  her.    Id. 

15.  Testimony  of  experts — physical  injuries.  In  an  action  to  recover 
damages,  on  account  of  injuries  sustained  through  the  negligence  of 
the  defendant,  it  is  competent  for  a  physician,  who  has  treated  the 
plaintiff  for  such  injuries,  to  testify  as  to  the  location  thereof,  whether 
they  have  been  recovered  from,  and,  if  not,  whether  that  fact  would 
indicate  that  the  injuries  were  permanent.  Erickson  v.  Barber  Bros., 
S67. 

16.  Testimony  of  experts^^oof  of  signature.  Where  the  signature 
to  an  assignment  of  an  account  by  a  partnership  was  disputed,  held, 
that  one  who  had  corresponded  with  the  firm,  and  knew  its  signature 
only  as  it  had  been  communicated  to  him  in  that  way,  might  testify 
that  the  signature  to  such  correspondence  was  the  same  as  that  afiSxed 
to  the  assignment.    Murray  v.  Walker,  iO£.     * 

17.  Opinions — negligence—personal  injury.  In  an  action  against  a 
railroad  company  to  recover  damages  for  the  death  of  one  of  the 
defendant's  engineers,  caused  by  the  derailment  of  the  train  upon 
which  such  engineer  was  employed,  it  appeared  that  the  ice  in  a  stream 
crossed  by  defendant's  road,  and  at  the  point  where  the  accident 
occurred,  had  so  lodged  against  the  bridge  crossing  said  stream,  and 
against  and  upon  the  approach  thereto,  as  that  when  struck  by  the 
engine  the  rails  on  the  approach  on  one  side  were  loosed  for  some 
distance,  and  the  engine  and  cars  were  derailed.  Held,  that  the 
question,  put  to  a  witness  who  visited  the  place  four  or  five  hours  after 
th,e  accident  occurred,  whether  any  ice  that  was  there  appeared  to 
have  been  struck  by  the  engine,  was  not  objectionable  as  calling  for 
an  opinion.        Scagel  v.  Chicago,  M.  4"  St.  F.  By.  Co.,  380. 

18.  Opinion  of  attorney.  Proof  of  the  expression  of  an  opinion  by 
an  attorney  as  to  the  law  applicable  to  a  case^  Jield,  competent  as  a 
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part  of  a  material  oonversation  between  the  plaintiff  and  the  testator's 
agent,  and  as  tending  to  explain  the  subsequent  conduct  of  the  parties. 
Bellows  t7.  Litchfield,  36. 

19.  Life  tables.  Johnson's  New  Universal  Encyclopedia,  being  a 
standard  work  upon  matters  of  science  and  art,  is  competent  as  evi- 
dence of  the  Northampton  and  American  life  tables,  for  the  purpose  of 
showing  the  expectation  of  life  of  an  individual.  Scagel  v,  Chicago, 
M.  4-  St.  P.  Ey.  Co.,  380. 

20.  Marlcet  value  of  property.  In  an  action  rrpon  an  insurance 
policy  to  recover  for  the  loss  of  personal  property  insured,  proof  of 
the  price  at  which  the  owner  offered  to  sell  the  property  within  two 
weeks  preceding  the  Are  is  competent  on  behalf  of  the  defendant  as 
tending  to  show  the  market  value  of  the  property  destroyed.  Joy, 
Wright  ^  Hudson  v.  Security  Fire  Ins.  Co.,  IS. 

21.  Affidavit  upon  which  search  warrant  was  issued  as  evidence.  A 
set  of  duplicate  keys  to  the  burnt  building,  which  were  missing, 
being  found  upon  search  in  the  vault  of  an  out-house,  the  state 
claimed  that  they  were  put  there  by  the  defendant,  while  the  defend- 
ant claimed  that  they  were  placed  there  by  a  detective  who  was  working 
against  him,  and  who  directed  the  search.  Held,  that  it  was  compe- 
tent to  rebut  the  defendant's  claim  by  the  introduction  in  evidence  of 
an  affidavit  of  the  county  attorney,  upon  which  a  search  warrant  was 
issued,  and  under  which  search  was  being  made  when  the  keys  were 
found.     State  v,  Hull,  112, 

22.  Ads  of  officer  of  unincorporated  assoiHation.  Where  it  is  sought 
to  subject  one  of  the  officers  of  an  unincorporated  association  to  lia- 
bility for  the  indebtedness  of  such  association,  held,  that  it  might  be 
shown  in  proof  of  such  person  being  an  officer  of  the  association  that 
others  who  were  advertised  as  officers  of  said  association,  as  was  the 
defendant,  acted  in  such  official  capacity  in  fact.  Murray  v.  Walker, 
202. 

23.  Negligence — municipal  corporations — defective  sidewalks— notice — 
personal  injury.  In  an  action  against  a  city  for  damages  on  account 
of  injuries  sustained  through  stepping  in  a  hole  in  the  sidewalk,  the 
plaintiff  was  inquired  of  as  to  what  was  the  condition  of  the  sidewalk 
between  her  house  and  the  comer,  that  being  the  place  where  the 
accident  occurred,  and  she  was  permitted  to  answer  that  the  walk 
was  rickety,  and  had  a  number  of  holes  in  it.  Held,  that  the  testi- 
mony was  competent  as  showing  the  general  defective  condition  of 
the  walk,  which  should  have  been  known  to  the  officers  of  the  city, 
and,  if  known  and  repaired,  would  have  included  the  defect  in 
question.     Munger  v.  City  of  Waterloo,  559. 

24.  Negligence — municipal  corporation — defective  sidewalk — size  of 
hole  in  walk.  The  size  of  the  hole  into  which  the  plaintiff  stepped 
being  in  evidence,  held,  that  evidence  as  to  whether  the  hole  was 
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large  enough  lengthwise  so  that  a  person  walking'  crosswise  of  the 
hole  could  have  put  his  foot  in  it,  was  properly  excluded,  as  the  ques- 
tion left  the  size  of  the  foot  entirely  to  inference.     Id, 

25.  Negligence — municipal  corporation — defective  sidewalk — condi- 
tion after  accident.  Evidence  of  the  condition  of  the  walk  in  such 
case  two  months  after  the  accident  may  be  properly  admitted  when 
it  is  shown  that  the  walk  was  in  a  like  bad  condition  since  long  prior 
to  the  date  of  the  injury.    Id. 

26.  Grade  of  railroad — recollection  of  witness.  A  witness  having 
testified  as  to  the  relative  height  of  the  defendant's  track  at  the  place 
of  the  accident,  and  on  the  main  bridge,  held,  that  for  the  purxtose  of 
showing  what  the  grade  was  at  the  time  of  the  accident,  and  the  judg- 
ment and  recollection  of  the  witness  concerning  it,  he  was  properly 
permitted  to  testify  that  since  the  accident  the  grade  of  the  defend- 
ant's road  at  that  point  had  been  raised  about  one  foot.  Scagel  v. 
€,,  M.  4-  St.  P.  By.  Co.,  S80. 

27.  Transactions  with  decedents.  In  an  action  based  upon  transac- 
tions between  a  father  and  his  son,  both  of  whom  were  deceased  at  the 
time  of  the  commencement  of  the  action,  one  interested  as  heir  to  the 
father's  estate  in  the  result  of  such  action  may  be  examined  as  a 
witness  concerning  the  contents  of  personal  communications  from  the 
father  to  the  son,  knowledge  of  which  was  acquired  without  personal 
communication  with  either  of  the  deceased  persons.  Cktble  v.  Sainer, 
457. 

28.  Perjury — error  without  prejudice.  The  defendant  was  indicted  for 
the  crime  of  perjury  alleged  to  have  been  committed  by  him  in  a  case 
wherein  he  was  on  trial  for  the  crime  of  receiving  a  bribe.  In  his 
capacity  of  constable  the  defendant  had  seized  certain  intoxicating 
liquors,  and  it  was  claimed  that  he  and  another  constable  acting  with 
him  agreed  with  the  owner  to  obtain  the  release  of  the  liquors  in  con- 
sideration of  the  payment  of  one  hundred  dollars.  The  liquors  were 
released  upon  the  recommendation  of  one  or  the  other  of  the  officers, 
and  the  money,  it  was  alleged,  was  p^id  to  the  constable  acting  with 
the  defendant  in  bills  of  the  denominations  of  fifty,  twenty  and  ten 
dollars.  Before  the  payment  of  the  money  the  bills  were  marked  by 
the  owner  of  the  liquors,  and  a  memorandum  describing  the  bills,  and 
the  marks  upon  them,  was  made.  Within  a  few  hours  after  the  pay- 
ment both  officers  were  arrested  and  searched,  and  a  fifty-doUar  bill 
found  upon  the  defendant,  and  bills  of  the  other  denominations 
were  found  upon  the  other  constable.  A  memorandum  of  the  bills  so 
found  was  made  by  the  justice  before  whom  the  constables  were 
searched,  and  that  justice  and  another  together  made  a  second  mem- 
orandum. The  witnesses  who  made  the  above  memoranda  testified 
positively  to  the  correspondence  of  the  same  with  the  money  found 
upon  the  defendant,  and  this  the  defendant,  testifying  in  his  own 
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behalf;  did  not  deny,  but  claimed  that  the  bill  found  upon  him  had 
been  received  from  a  bank  some  days  prior  to  his  arrest.  Held^  that 
while  the  memoranda  were  not  competent  as  original  evidence^ 
their  introduction  could  not  have  been  prejudicial  to  the  defendant. 
State  V.  Fotts,  S17. 

29.  Flea  of  former  odjtidicaHon — general  denial.  Where,  in  an 
action  to  quiet  title  to  land,  the  plaintiff  pleaded  a  certain  judgment 
as  a  final  adjudication  of  the  claims  of  the  defendant,  to  which  the 
defendant  answered  merely  by  general  denial,  held,  that  the  jurisdic- 
tion of  the  court  was  not  put  in  issue  by  the  answer,  and  that  the 
record  of  the  judgment  was  competent  evidence  in  support  of  the 
averments  of  the  petition  without  proof  of  the  service  of  process 
therein,  nor  of  the  pleadings.    American  Emigrant  Co.  v.  Fuller ,  599, 

30.  Court  files.  An  execution  found  with  the  papers  in  a  cause, 
and  purporting  to  have  been  issued  therein,  but  not  bearing  the 
clerk's  seal  nor  filing  mark,  is  not  admissible  in  evidence  in  another 

•  action  in  proof  of  its  having  been  issued  in  such  cause.    Benjamin  v. 

Shea,  S9t. 

31.  Attachment — officer's  return.  The  words,  "  duly  served,"  con- 
tained in  an  entry  upon  the  appearance  docket  of  the  district  court 
indicating  the  return  of  a  writ  of  attachment,  issued  in  the  cause,  are 
not  admissible  in  evidence  in  proof  of  the  service  of  such  writ.     Id. 

32.  Title  to  land.  The  testimony  of  an  alleged  owner  of  real  estate 
is  not  competent  in  proof  of  his  title.     Id. 

33.  Declarations  in  absence  of  interested  party.  The  defendant 
offered  to  show  that  a  delegate  from  the  Evening  Star  Lodge  to  the 
grand  lodge  at  the  time  a  certain  resolution  was   adopted  made  a 

^  verbal  report  of  said  resolution  at  a  meeting  of  the  former  lodge. 

Held,  that  it  appearing  that  the  deceased  was  not  present  at  such 
meeting  the  evidence  was  properly  excluded.  Wamehold  v.  Grand 
Lodge,  S3. 

See  Damages,  11. 

Proof  of  particular  issues. 

34.  Judgments — interpretation — extrinsic  evidence.  The  lands  in 
eontroversy  were  not  described  in  the  judgment,  but  it  was 
decreed  therein  that  the  county  of  C,  through  whom  the  defendants 
in  this  action  claim  title,  was  estopped  from  impea<!hing  the  title 
of  the  plaintiff  herein  to  the  lands  entered  in  the  name  of  said  county 
with  the  swamp  land  indemnity  scrip;  that  it  should  convey  said 
lands  to  the  plaintiff,  and  should  not  impeach  the  validity  of  the 
contract  in  relation  to  said  lands  between  said  county  and  the 
plaintiff,  dated  December  12, 1861.  To  show  that  the  decree  applied 
to  the  lands  in  controversy  the  plaintiff  offered  in  evidence  an  agree- 
ment which  recited  that  it  was  made  on  December  12,  1861,  but  pur- 
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ported  to  have  been  signed  December  18,  1861,  and  a  deed  which 
referred  to  the  contract  as  of  December,  1861.  Eeld,  that,  in  the 
absence  of  evidence  that  other  contracts  and  deeds  were  made  on  the 
dates  named,  said  instruments  were  sufficient  to  show  that  so  much  of 
the  land  in  controversy  as  is  swamp  land  was  a  part  of  that  referred 
to  in  the  above  judgment.    American  Emigrant  Co.  v,  Fallerj  699, 

35.  Partnership — accounting.  Where  in  an  action  for  an  accounting 
between  partners  it  appeared  that  an  agent  employed  to  make  pur* 
chases  of  live  stock  on  behalf  of  the  firm,  and  also  for  one  of  the  mem- 
bers of  the  firm  individually,  commingled  the  funds  of  the  |irm  and  of 
the  individual  partner  by  depositing  the  same  in  one  account  in 
his  own  name,  and  the  evidence  showed  that  some  of  the  money  of 
the  firm  was  invested  by  tne  agent  for  the  use,  and  benefit  of  the 
individual  partner,  and  had  not  been  accounted  for,  but  the  evidence 
as  to  the  amount  thereof  was  voluminous  and  conflicting,  yet  favored 
the  finding  of  the  referee  that  the  amount  so  appropriated  was  about 
thirteen  hundred  dollars,  held,  that  the  fact  that  the  copartner  charg- 
ing the  misappropriation  had  at  all  times  access  to  the  books  of  the 
firm,  and  was  capable  of  discovering  the  fraud  if  practiced,  was  con- 
trolling against  his  claim  that  the  amount  of  such  misappropriation 
was  as  great  as  seventeen  thousand  dollars.     Yetzer  v.  Applegate,  7i6, 

Sufficiency  to  sustain  verdict  in  particular  cases. 

36.  Bailroads — negligence— fire.  In  an  action  to  recover  damages 
sustained  by  the  destruction  of  certain  hay,  fence  posts  and  gp\>wing 
trees,  by  fire  alleged  to  have  been  set  by  sparks  from  the  defendant's 
engines,  it  appeared  that  the  fire  started  in  a  field  about  one  hundred 
and  sixteen  feet  from  the  defendant's  right  of  way,  and  several 
witnesses  testified  that  the  fire  was  first  seen  within  a  few  minutes  after 
the  passing  of  one  of  the  defendant's  trains,  and  that  no  fires  and  no 
person  setting  fires  had  been  seen  in  that  vicinity  that  day.  Seld, 
that,  notwithstanding  the  absence  of  all  evidence  as  to  the  extent  and 
course  of  the  wind  at  the  time  of  the  fire,  the  evidence  was  sufficient 
to  sustain  the  finding  that  the  fire  was  set  by  defendant's  eYigine. 
Greenfield  v.  Chicago  ^  N.  W.  By.  Co.,  £70. 

37.  Promissory  notes — indorsement  in  blank— parol  evidence.  Where 
in  an  action  against  one  upon  his  indorsement  in  blank  upon  a 
promissory  note  the  defendant  relied,  as  a  defense  thereto,  upon 
proof  of  an  oral  agreement,  alleged  to  have  been  made  at  the  time  of 
said  indorsement,  that  the  plaintiff  was  to  take  the  note  without 
recourse  on  the  defendant,  and  the  preponderance  of  the  direct  evi- 
dence to  the  fact  of  such  agreement  was  with  the  plaintiff,  but  it 
appeared  that  the  consideration  received  by  the  defendant  for  the 
transfer  of  said  note  was  considerably  less  than  the  face  value  thereof, 
heldf  that  a  verdict  for  the  defendant  would  not  be  set  aside  as  not 
being  supported  by  the  evidence.     Truman  v.  Bishop,  697. 
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38.  Verdict  of  assault  toith  intent  to  commit  manslaughter.  The 
defendant,  while  assisting  a  husband  in  the  forcible  abdnotion  of  his 
wife  from  the  house  of  her  parents,  where  she  was  residing,  became 
engaged  in  a  conflict  with  the  wife's  father,  and  in  the  course  thereof 
a  revolyer  held  by  the  defendant  in  his  hand  was  discharged,  inflicting 
a  wound  in  the  father's  knee.  The  defendant  claimed  that  the 
reyolver  was  discharged  by  accident.  Held,  that  evidence  was  suf- 
ficient  to  support  a  verdict  of  an  assault  with  intent  to  commit  man- 
slaughter.   State  V,  Postal,  460, 

39.  Railroads — defective  roadbed — negligence.  The  evidence  tended 
to  show  a  faulty  construction  of  the  defendant's  roadbed  at  the  place 
of  the  accident,  that  many  of  the  ties^were  in  bad  condition,  and  not 
suitable  for  use,  and  that  the  provision  for  the  passage  of  water  under 
the  bridge  was  insufficient ;  that  the  deceased  had  not  been  informed 
of  anything  that  required  unusual  care  at  the  place  of  the  accident, 
though  he  had  been  warned  to  guard  against  danger  at  two  other 
places ;  that  he  seemed  to  have  managed  his  engine  with  reasonable 
care ;  that  before  the  place  of  the  accident  was  reached  the  deceased 
had  applied  the  airbrakes,  but  had  released  them  when  the  level  track, 

/  within  a  short  distance  of  the  bridge,  was  reached;  that  he  was  in  his 
proper  place,  looking  ahead,  when  the  accident  occurred,  but  a  fog 
prevented  him  from  seeing  the  ice  on  the  track  until  too  late  to  check 
the  train,  and  avoid  the  collision  in  which  he  was  killed.  Held,  that 
the  jury  were  justified  in  returning  a  verdict  against  the  defendant  for 
damages  for  the  death  of  the  engineer.  Scagel  v.  Chicago,  M,  f  St,  P. 
£y.  Co,,  380, 

40.  Railroads — defective  roadbed — negligence.  There  being  evidence 
tending  to  show  that  a  large  part  of  the  railroad  ties  at  the  place  of 
the  accident  were  of  soft  wood,  and  broken  off  at  the  south  rail  of 
defendant's  road,  and  that  the  ends  of  others  were  "combed  out'*  by 
the  spikes  which  were  forced  through  them  by  lateral  pressure,  held, 
that  the  jury  was  warranted  in  finding  that  the  train  was  supposed  to 
have  been  derailed  by  coming  in  contact  with  ice,  and  the  giving 
away  of  the  ties,  and  that  the  use  of  the  word  supposed  was  not 
objectionable.    Id, 

41.  Railroad — defective  roadbed.  It  appearing  that  when  the 
defendant's  section  foreman  examined  the  bridges  a  few  hours  before 
the  accident  the  river  was  then  rising  rapidly,  that  the  stream  was 
accustomed  to  rise  rapidly,  and  had  been  as  high  several  times  before 
since  the  defendant's  railway  had  been  constructed,  and  that  twelve 
or  fifteen  years  before  the  track  at  the  same  point  had  been  washed 
out,  held,  that  the  finding  of  the  jury  that  the  defendant  was  guilty  of 
the  want  of  ordinary  care  in  patrolling  its  track  was  supported  by  the 
evidence.    Id. 
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42.  Bailroads — negligence.  The  only  eyidenoe  that  the  oar  com- 
plained  of  by  the  plaintiff  was  defective  was,  that  while  the  same  was 
hemg  moved  by  pushing  the  car  ahead  of  an  engine  over  the  def end- 
ant' s  track  it  was  derailed  on  a  curve.  On  the  other  hand  it  appeared 
that  the  car  was  carefully  examined  by  the  defendant's  car  inspector 
the  day  before  the  accident,  and  by  the  car  inspector  and  the  foreman 
of  the  engine  house  the  day  after  the  accident,  and  found  each  time  to 
be  in  perfect  order.  It  further  appeared  that  the  truck  used  with  the 
car  in  question  was  in  general  use  in  six  states,  and  is  used  by  many 
of  the  leading  railroads  of  the  country  acceptably.  Held,  that  a 
verdict  for  the  plaintiff  was  not  supported  by  the  evidence,  (y  Ckmner 
V.  Jlh  Cent.  By.  Co.,  106. 

43.  Agency.  In  an  action  upon  a  promissory  note  given  for  a 
eomsheller  the  defendants  claimed  that  the  sheller  was  sold  to  them 
by  one  L.  as  agent  for  the  plaintiff,  and  pleaded  a  breach  of  the 
warranty  made  by  L.  The  evidence  showed  that  the  sheller  was  sold 
by  L.  to  the  defendants,  but  there  was  no  direct  testimony  to  L.'s 
agency  for  the  plaintiff,  nor  that  L.  assumed  to  be  such  agent,  %nd  the 
manager  of  plaintiff's  business  testified  that  L.  was  not  its  agent. 
Held,  that  the  finding  of  the  jury  that  L.  was  the  agent  of  the  plaintiff 
was  not  supported  by  the  evidence.  [Robinson,  J.,  dissenting. '\ 
Sandusky  Machine  Works  v.  Hooks,  SOS, 

Burden  of  proof. 

44.  Fire  insurance — value  of  property.  The  provisions  of  section  3, 
chapter  211,  Acts  of  the  Eighteenth  General  Assembly,  that  in  any 
action  upon  a  policy  of  insurance  for  the  loss  of  any  building  insured 
"the  amount  stated  in  the  policy  shall  be  received  as  prima  facie 
evidence  of  the  insurable  value  of  the  property  at  the  date  of  the 
policy/'  have  no  application  to  cases  of  the  loss  of  personal  property. 
Joy,  Wright  4'  Hudson  v.  Security  Fire  Ins.  Co.,  IS. 

45.  When  assumed  "by  party  on  trial— practice  in  supreme  court. 
Where  the  title  to  real  estate  was  in  issue,  and  the  plaintiff  in  his 
pleadings  and  upon  the  trial  assumed  the  burden  of  proof  thereon, 
held,  that  upon  appeal  the  plaintiff  would  not  be  heard  to  claim  that 
the  burden  of  proof  as  to  such  issue  was  upon  the  defendant.  Benjamin 
V.  Shea,  S9S. 

Irresponsive  answers. 

46.  May  he  stricken  out  on  motion.  An  irresponsive  answer  by  a 
witness  may  be  stricken  out  on  motion  of  the  party  by  whom  the 
witness  was  called.    Muiray  v.  Walker,  tOi. 

EXECUTION. 

Property  liable  to. 

1.  Homestead — sale — investment  of  proceeds  in  another  state — exemp- 
tion.   Where  the  proceeds  from  a  sale  of  a  homestead  in  this  state  are 
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invested  in  the  purchase  of  a  homestead  in  another  state  they  no 
longer  possess  the  homestead  eharacter,  so  far  as  the  laws  of  this  state 
are  oonoemed,  and  in  the  event  of  a  resale  of  snoh  homestead  in  the 
foreign  state,  and  the  reinvestment  of  the  proceeds  in  a  homestead  in 
this  state,  the  latter  will  be  liable  for  debts  antedating  the  last  invest- 
ment.    DalUm  V.  Webbf  478, 

2.  Proceeds  of  fire  insurance  policy.    Where    personal  property 
'     exempt  from  execution,  under  section  3072  of  the  Code,  is  destroyed 

by  fire,  the  avails  of  an  insurance  policy  upon  such  property  is  like- 
wise exempt.     Reynolds  v.  Haynes,  S42. 

3.  Investment  of  pension  money — subsequent  exchange  of  property. 
Where  property  purchased  wholly  with  pension  money  was  exchanged 
by  tlie  pensioner  for  other  property  of  greater  value,  but  without  the 
investment  of  any  additional  sum  of  money,  heldf  that  the  property  so 
received  was  not  subject  to  execution  to  the  extent  of  its  excess  in 
value  over  the  property  given  in  exchange.      Smith  ^  Co.  v.  Hill,  684. 

4.  Pension  money — support  of  insane.  Pension  money  in  the  hands 
of  §  guardian  of  the  estate  of  an  insane  person,  which  was  received 
from  the  United  States  after  chapter  23  of  Acts  of  the  Twentieth  Gen- 
eral Assembly  took  effect,  is  not  liable  for  expenses  incurred  and  paid 
by  the  county  for  the  support  of  such  insane  person  after  the  receipt 
of  said  money  from  the  government,  and  before  an  order  appropriating 
out  of  said  estate  for  future  support  had  been  made.  Fayette  County 
V.  Hancock,  694. 

Property  exempt. 

5.  Construction  of  statute — team — laborer.  One  who  is  the  head  of 
a  family,  and  who  is  engaged  in  the  sale  of  oils  at  retail  from  a  tank 
wagon,  which  is  sometimes  driven  by  himself,  and  sometimes  by  his 
minor  son,  and  who  also  makes  sales  from  a  storeroom  where  his  oils 
are  stored,  but  who  makes  the  greater  part  of  his  sales  from  the 
wagon,  and  earns  his  living  thereby,  is  a  laborer,  who  habitually 
earns  his  living  by  the  use  of  a  team  and  wagon,  within  the  meaning 
of  section  3072  of  the  Code,  and  is  entitled  to  hold  such  team  and 
wagon  exempt  from  execution.  Consolidated  Tank-Line  Co.  v. 
Hunt,  6. 

See  Homestead,  1. 

Levy. 

6.  Abandonment  of.  After  acquiring  title  to  a  chattel  mortgage  the 
plaintiffs  caused  execution  to  issue  upon  a  judgment  held  by  them 
against  the  mortgagor,  and  had  the  same  levied  upon  the  mortgaged 
property.  Afterwards  they  served  notice  of  their  ownership  of  said 
property  under  said  mortgage,  and  demanded  the  possession  thereof, 
and  its  release  from  levies  of  execution  and  attachment  in  favor  of 
certain  other  creditors  of  the  mortgagor.    Held,  that  the  plaintiffs 
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were  entitled  to  the  possession  of  sai'i  property  by  virtue  of  said 
mortgage;  but  that  their  demand  upon  the  sheriff  for  possession  oper- 
ated as  an  abandonment  of  their  levy  upon  the  property  under  said 
execution,  and  left  the  property  freed  from  all  the  writs  in  the  sheriff's 
hands.     Blotchy  Bros.  v.  O'Neiilf  574. 

Levy  ok  mortgaged  property.    See  Attachment,  3. 

Redemption. 

7.  Decree — performance — extension  of  time  hy  appeal.  Where  in 
an  action  to  redeem  from  a  judicial  sale  the  plaintiff  was  awarded 

the  right  of  redemption  if  made  within  ninety  days  after  the  rendering 
of  the  decree;  but  redemption  within  such  time  was  prevented  by  the 
appeal  of  the  defendant  to  the  supreme  court,  held^  that  the  plaintiff 
was  entitled  to  ninety  days  after  the  affirmance  of  thk  judgment  in 
the  supreme  court  in  which  to  red^m.     Schlawig  v.  De  Peyster,  S2S. 

8.  Sale — inadequacy  of  consideraticn— fraud — redemption.  "Where 
in  an  action  against  the  occupants  of  a  building,  and  one  holding  a 
legal  title  to  the  real  estate,  to  abate  the  keeping  of  a  saloon  nuisancC; 
judgment  was  rendered  against  the  defendants  for  costs  including  an 
attorney's  feC;  to  the  amount  of  thirty-one  and  fifty-huudredths 
dollars,  and  under  a  general  execution  issued  thereon  real  estate  of 
the  value  of  ten  thousand  dollars  was  sold  for  the  amount  of  said 
judgment  to  the  attorney  for  the  plaintiff,  who  thereafter  assigned  the 
certificate  of  sale  to  the  sheriff  executing  said  writ,  to  whom  a  doed 
afterwards  issued,  and  it  appeared  that  no  lien  was  established  by  said 
decree  against  the  land,  heldf  in  view  of  the  inadequacy  of  the  consid- 
eration, that  one  who  took  a  conveyance  of  the  property  pending  the 
injunction  proceeding;,  and  who  was  not  a  party  to  such  proceeding, 
nor  had  actual  notice  thereof,  and  commenced  an  action  to  set  aside 
said  sale  and  deed  within  a  few  days  after  said  sale  was  made,  was 
properly  allowed  to  redeem  said  property  upon  the  payment  of  the 
iudgment  and  costs  down  to  the  time  execution  issued.  Lehnei*  v. 
Loomis,  416. 

9.  Foreclosure  of  mortgage — right  of  possession.  An  adjudication 
entitling  persons  interested  in  real  estate  to  redeem  from  a  fore- 
closure sale  thereof  after  the  expiration  of  the  statutory  period  for 
redemption  will  not  entitle  such  persons,  nor  those  claiming  under 
them,  to  the  possession  of  such  property  during  the  extension  of  time 
for  redemption,  and  after  the  delivery  of  a  sherilTs  deed  under  said 
sale.     Sianbrough  v.  Cook,  705. 

EXEMPTIONS. 

Op  property  exempt  prom  executoons.    See  Homesteads,  1,  2 ;  Exe- 
cution, 2,  3,  4,  5. 

FINES. 

Power  op  cities  and  towns  to  impose.    See  Nuisance,  1. 


POsaBLE  ENTRY  AND  DETAISSB. 
pyjpKSCE. 


Parlies  ioMiiff  «"«*»•  '"^-    ^,  *°  ^^twrs^  tor  forcible  mt™  .  ^ 
,e,Zer,  testimony  tLat  the  deteni^nU  had  been  in  posstssTo!!.,!?* 
%ses  in  question  under  a  lease  from  a  pe«on  nam^d  for  a  "^    ^ 
[,oye»rs,  and  raised  crops  thereon,  that  at  the  time  i„  „..    .*     "°  °' 
^r«  5«y  «  jK»«es«on,  and  that  they  had  leased  Z^  ^     '*'*""  *^"y 
;:<,«.<iin^rear /« •dmi^sible  to  explain  tuZTZ'Tlt'T *"" 
.,te,  «nd  to  di.p~re   that  they  obtained  poCll?  .k    *^'  "*"'*'"'- 
fraud  or  stea/ti.     Prddieord  v.  Kile,  642.      ^'*®^*'»'»   through  force, 

FOBECLOSt'BE-    See  Lis  Pendens;  Execution   7  o 

is  TO  VmAT  VATTERS  CONCLDSIVB. 

1.    D>*d-breaeh  of  warranty     -n,.  ^  , 
«..av.e  to  B^^  his  P^n^fs!  ^^^^  ^  ^^^Jatter  co^vtanrhTS^ 

the  property.     SuchTf  "*  "''^^^^  «l»i">ant  eSli^K  .     '**  "****  '"^ 

defend^t  Tnd  B    ^Tr   '*'*  "*^  ««t»Wiahedt  ^ "1    ""  i"'*""^  ^ 

defendant  alone  fo.^  ^'^'««'  "-d  B    in^„       ?     "  ''''*"*'^  t^e 

ered  the  amount' or.^*^'"^**"'  «'  the  warfantviJ^Th   f '""  '*»''«*  'he- 

tb«>nsh  thresLVr  K^^  ""*«  above  reC^^t  I^*  ^'"'^  **  ^'»' '^'ov- 

^Ti.e  Ceed  deriredt-rt'''r^'  •^'^^--Sj^^edr""'''^'' 
but  it  beiiiD-  f k  ^  ■"•  ^^  ^e  Dlainfiff  -,  relieved  from  paying 

--^.  t^eTlIJ^tiSrer  ^''-'^  ^^-^har  '^^^^'^^  ^^^S. 
the  adverse  «i   •        ^  action  a^ain«if  tj  ®  ®'  fireueral  war- 

valid,  andVhe 'fiw*'^*''*^  d««d.    S  Lr^^'"***  B-  to  execute 
*he  rights  Of  th^Jt'f'^  leaving  paid  tSS„^l,f  *>.  '*"*'  ''^^'^  "-^ 

=SS?^-"?rr'--    --time  Of  the 

''<'«««  thereof  to  d/'""  '*''''•«*  T  to  l?'  ^««"Pon  the  plai^ 
*PP^"  in  court  Ur'r'«  *««*atot  STh  *'!  '*"'^'  »°<'Ve 
possession.     Afte^lL'^'^''  °' «"«  necesT^  ?'  ''"'"""^  '!■•*  he 

aeatigatioawaspraotically^ 
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controlled  by  the  agent  of  the  defendant's  testator,  and  for  the  latter' » 
benefit.  Held,  that  under  the  circnmstanoes  the  testator  was  respon* 
sible  for  the  manner  in  which  the  case  was  conducted,  and  was  bound 
by  the  final  result  of  the  litigation.    Bellows  v.  Litc^fieldf  S6.  , 

3.  Tax  sale^urisdiciion — estoppel.  The  territory  comprising  the 
county  of  Sioux  being  attached  prior  to  the  year  1860  to  the  county  of 
Woodbury,  the  taxes  upon  lands  located  therein  were  assessed  and 
levied  for  the  years  1858  andnL859  by  the  proper  officers  of  Woodbury 
county.  After  the  organization  of  Sioux  county  in  1860,  in  an  aotion 
brought  by  Sioux  county  against  Woodbury  county  and  the  county 
judge  thereof,  it  was  determined  by  the  district  court  of  Wood- 
bury county  that  the  county  of  Si'oux  was  entitled  to  collect  and 
receive  the  taxes  levied  for  the  years  1858  and  1859,  upon  lands 
situated  in  that  county,  and  remaining  delinquent  April  28,  1860. 
The  plaintiff  having  brought  this  action  to  quiet  his  title  to  certain 
lands  in  Sioux  county  based  upon  a  tax  sale,  made  under  the  author- 
ity of  the  above  adjudication,  for  the  taxes  of  1858  and  1859,  held, 
that  such  adjudication  never  having  been  appealed  from  the  defend- 
ant was  estopped  from  denying  the  authority  of  Sioux  county  to  make 
said  sale.     Cannon  v.  Nelson,  £4£. 

FRAUD. 

See  Fraudulent  Conveyances;  Evidence,  35;  Conveyances,  2. 

FRAUDULENT  CONVEYANCES. 

Transactions  between  relatives. 

1.  Hu^hand  and  wife — consideration.  Where  a  wife  having  money 
of  her  own  gave  the  same  to  her  husband  for  general  use,  without  any 
agreement  or  expectation  for  repayment,  until,  in  later  years,  when 
the  husband  had  become  insolvent,  the  transaction  was  made  a  means 
of  protecting  the  husband's  property  against  his  creditors.  Held, 
that  under  the  evidence  the  trial  court  properly  found  that  the  con- 
veyance was  without  consideration,  and  made  for  the  purpose  of  hin* 
dering,  delaying  and  defrauding  creditors.    Cass  Co.  Bank  v.  Weber,  63, 

2.  Hushand  and  wife — mortgage  taken  in  part  to  hinder  creditors — 
general  verdict  inconsistent  with  special  finding  and  admissions  in  evi-^ 
dence.  The  plaintiff's  husband  being  the  owner  of  a  stock  of  mer- 
chandise, and  being  indebted  to  divers  persons,  gave  to  the  plaintiff 
a  mortgage  on  said  property  as  security  for  an  indebtedness  to  her 
originating  more  than  twenty  years  previous.  In  an  action  for  con- 
version against  the  defendant,  who  had  seized  the  mortgaged  property 
under  a  writ  of  attachment  in  favor  of  another  creditor  of  the  hus- 
band, the  plaintiff  testified  that  her  purpose  in  taking  the  mortgage 
was  partly  to  prevent  other  creditors  from  taking  the  goods.  The  jury 
returned .  special  findings  to  the  effect  that  the  mortgagor  was  insol- 
vent when  the  mortgage  was  executed;  that  he  was  being  pressed  by 
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creditors  at  the  time ;  that  it  was  because  he  was  so  pressed  that  he 
and  the  plaintiff  talked  of  putting  the  mortgage  on  the  property  in 
controversy ;  that  prior  to  this  time  the  plaintiff  had  never  made  any 
demand  of  her  husband  for  either  payment  or  security,  nor  had 
received  any  written  evidence  of  the  indebtedness.  Held,  that  these 
special  findings,  taken  in  connection  with  the  admissions  of  the  plain- 
tiff in  evidence,  showed  that  the  plaintiff's  mortgage  was  taken  in  part 
to  hinder  or  delay  creditors,  and  being  inconsistent  with  a  special 
^finding  that  the  mortgage  was  taken  without  any  'fraudulent  intent, 
and  a  general  verdict  in  favor  of  the  plaintiff,  the  defendant's  motion 
for  judgment,  notwithstanding  the  verdict  of  the  jury,  should  have 
been  sustained.    McCreary  v.  Skinner,  S6S. 

Secret  uen. 

3.  Effect  on  subsequent  conveyance.  Some  time  before  the  execution 
of  a  certain  mortgage  the  mortgagee  had  received  a  mortgage 
upon  the  firm's  property  to  secure  a  part  of  the  same  indebted- 
ness, but  the  same  was  never  recorded,  and  when  the  mortgage  in 
question  was  accepted,  the  indebtedness  under  the  former  mortgage 
was  included  therein,  a^  '  *^hat  mortgage  surrendered.  Held,  that  as 
the  mortgagees  were  cla^^iiig  nothing  by  virtue  of  the  former  mort- 
gage, the  secret  character  of  that  lien  could  not  affect  the  validity  of 
the  mortgage  last  executed.  Letts,  Fletcher  4"  ^o-  v«  McMaster  ^ 
Jh-yden,  449. 

4.  Failure  of  mortgagee  to  take  possessjon  of  portion  of  property.  A 
pirt  of  the  property  included  in  the  above  mortgage  consisted  of  forty 
hogs,  which  had  been  purchased  by  one  D.  with  money  borrowed  of 
C.  &  L.  for  that  purpose,  under  an  agreement  that  they  were  to  be 
shipped  to  Sioux  City,  sold,  and  the  profits  divided  between  said  D. 
and  the  defendant  firm.  The  hogs  having  sold  for  sufficient  only  to 
pay  the  loan,  the  entire  proceeds  were  paid  to  C.  &  L.  Held,  that  the 
mortgagees  were  not  accountable  for  the  value  of  the  hogs^  and  their 
action  was  no  evidence  of  fraud,     /di.* 

Sales  hastily  made.    See  Sales,  2. 

GARNISHMENT. 

Who  may  be  charged  as  garnishee. 

1.  Garnishment  of  non-resident  debtor — garnishee  sued  in  another 
state — abatement.  A.,  a  corporation  organized  under  the  laws  of  Penn- 
sylvania, and  doing  business  under  a  license  in  the  state  of  niinois, 
and  also  in  this  state,  being  indebted  to  D.,  a  corporation  organized 
under  the  laws  of  this  state,  the  latter  assigned  its  claim  against  A.  to 
G.,  a  resident  of  this  state,  and  gave  notice  thereof  to  A.  Afterwards 
the  firm  of  G.  &  W.,  creditors  of  D.,  commenced  an  action  against  D., 
aided  by  attachment,  in  the  state  of  Illinois,  and  garnished  A.  The  latter 
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answered  as  to  the  assignment  to  G.  and  thereupon  G.  ^being  served  with 
notice  to  interplead,  appeared  and  answered  in  the  case  in  Illinois,  sub- 
mitting itself  and  its  interests  in  the  debt  garnished  to  the  jurisdiction 
of  that  court.  Subsequently,  and  while  the  action  in  Illinois  was  still 
pending,  G.  commenced  an  action  upon  the  assigned  claim  against  A. 
in  this  state.  Held,  upon  demurrer  to  an  answer  by  A.  therein,  in 
the  nature  of  a  plea  in  abatement,  that  the  laws  of  Illinois  being  pre- 
sumed to  be  the  same  as  those  of  this  state,  in  the  absence  of  a  show- 
ing to  the  contrary,  A.  was  liable  to  suit  upon  the  claim  of  D.  in  the 
courts  of  Illinois,  in  all  respects  as  a  resident  corporation  of  that  state 
would  be,  and  likewise  to  garnishment  therefor,  and,  therefore,  the 
Illinois  court,  by  its  process  of  garnishment,  and  the  appearance  of 
G.  therein,  had  acquired  jurisdiction  of  the  claim  in  controversy. 
German  Bank  v.  American  Fire  Ins.  Co.,  491. 

2.  Process — extra-territorial  service — voluntary  appearance — waiver 
of  jurisdiction.  The  Illinois  court  being  without  jurisdiction  to  require 
G.  to  interplead  in  the  garnishment  proceeding,  its  appearance  in 
response  to  the  process  of  that  court  is  to  be  regarded  as  voluntary, 
and  a  waiver  of  its  right  to  object  to  the  jurisdiction  of  the  court.    Id. 

I  Proceedings  as  to  garnishee's  liability. 

[  3.    Attacking  title  of  garnishee — parties.    In  a  garnishment  proceed- 

ing wherein  it  was  sought  to  charge  the  garnishee  with  the  possession, 
of  notes  and  bonds  belonging  to  the  judgment  debtor,  and  alleged  to 
have  been  transferred  to  him  to  hinder  and  delay  the  creditors  of  the 
latter,  but  which  the  garnishee  claimed  to  have  purchased  of  P.  and 
W.  through  the  judgment  debtor  as  agent  for  the  assignors,  heldj  that 
P.  and  W»  were  not  necessary  parties.  Capital  City  Bank  v,  Wake- 
field, 46. 

4.  Judgment  against  garnishee — before  trial  of  principal  case— prac- 
tice. The  trial  of  issues  upon  a  garnishment  in  an  action  by  attach- 
ment may  be  had,  and  a  conditional  judgment  entered  against  the 
garnishee,  before  a  judgment  has  been  rendered  in  such  action 
against  the  principal  defendant.     Id, 

GRAND  JURY.     See  Criminal  Law,  1. 

GUARDIANS. 

Appointment. 

For  feehU-m  inded  persons.  A  person  of  the  age  of  seventy-nine  years 
and  possessing  an  estate  of  over  five  hundred  acres  of  land,  yet  who 
appears  to  be  capable  of  transacting  the  ordinary  business  involved 
in  taking  care  of  his  property,  and  to  understand  the  nature  of  the 
business  and  the  effect  of  what  he  does,  and  to  be  able  to  exercise 
his  will  with  reference  to  such  business  with  discretion,  notwith- 
standing  the  influence  of  others,  is  not  a  person  of  such  unsoundness 
of  mind  as  to  warrant  the  appointment  of  a  guardian  of  his  property 
under  section  2272  of  the  Code.    Emerick  v.  Fmerick,  411, 
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homestead. 

Limits  of. 

1.  Partial  use  of  premUies  for  'hotel — execution — exemption.  Where 
a  two-story  brick  building,  with  frame  additions,  was  used  in  part  for 
a  homestead  and  in  part  as  a  hotel,  and  the  cellar  and  rooms  on  the 
first  floor  used  for  hotel  purposes,  were  also  used  by  the  family  either 
as  a  passageway  between  rooms  occupied  for  homestead  purposes  or 
for  ingress  or  egress  to  the  premises,  and  the  rooms  in  the  second 
story,  though  used  exclusively  for  hotel  purposes,  were  inaccessible 
except  by  passage  through  a  part  of  the  premises  occupied  as  a  home- 
stead, held,  that  the  whole  building  should  be  treated  as  exempt  from 
execution  under  the  homestead  law.     Cass  Co,  Bank  v,  Weber,  6S. 

Proceeds  of. 

2.  Sale — investment  of  proceeds  in  another  state — exemption.  Where 
the  proceeds  from  a  sale  of  a  homestead  in  this  state  are  invested  in 
the  purchase  of  a  homestead  in  another  state  they  no  longer  possess 
the  homestead  character,  so  far  as  the  laws  of  this  state  are  concerned, 
and  in  the.  event  of  a  resale  of  such  homestead  in  the  foreign  state, 
and  the  reinvestment  of  the  proceeds  in  a  homestead  in  this  state, 
the  latter  will  be  liable  for  debts  antedating  the  last  investment. 
Valtonv.  Webb,  478. 

HUSBAND  AND  WIFE. 

Joint  liabiuty  on  warranty  in  deed.    See  Sales,  8. 
INDICTMENT.     See  Criminal  Law,  1,  2,  3. 
INJUNCTION. 

What  may  be  enjoined. 

1.  Breach  of  contract — irreparable  injury.  The  defendant,  by  a 
resolution  of  its  board  of  directors,  agreed  that  gas  for  all  ordinary 
purposes,  including  gas  log  in  library,  thereafter  used  in  the  then 
residence  of  the  plaintiff,  and  including  two  street  lamps  in  front  of 
said  residence  in  ti  street  named  in  the  city  of  Dubuque,  should  be 
free  of  cost  for  a  period  not  exceeding  twenty  years.  Held,  that  said 
contract  was  not  void  for  uncertainty ;  and  that  upon  the  petition  of 
the  plaintiff  alleging  that  the  defendant  threatened  to  disconnect  the 
gas  pipes,  so  as  to  wholly  cut  off  the  supply  of  gas  to  which  the 
plaintiff  was  entitled  under  said  contract,  a  temporary  injunction 
should  have  issued  restraining  the  defendant  from  said  action,  notwith- 
standing the  financial  responsibility  of  said  defendant  for  the  pay- 
ment of  any  damages  sustained  by  the  plaintiff.  Graves  v.  Key  City 
Oas  Co.,  714. 

2.  Previous  breach  by  plaintiff.  Conceding  that  the  plaintiff  was 
using  an  excessive  quantity  of  gas  in  violation  of  said  contract,  and 
that  the  defendant  might  be  entitled  to  relief  against  the  plaintiff  on 
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that  account,  held,  that  such  fact  would  not  excuse  the  threatened 
action  of  the  defendant,  nor  constitute  sufficient  ground,  for  the 
denial  of  an  injunction.    Id, 

3.  Belief  denied — renewal  of  appHcation,    The  court  having  refused 
/    to  order  a  temporary   injunction    upon  the    filing   of  the  plaintifiTs 

original  petition  alleging  the  threatened  action  of  the  defendant  as 
above  stated,  the  plaintiff  filed  an  amendment  to  his  petition  alleging 
that  the  defendant  had  cut  off  the  gas  from  the  plaintiff's  house  by 
introducing  water  into  the  pipes,  and  renewed  his  application  for  an 
injunction.  Seld,  that  the  amendment  presented  a  different  case 
from  that  of  the  original  petition,  and  that  the  plaintiff's  application 
for  an  injunction  upon  such  new  ground  jhould  have  been  granted. 
Id, 

4.  Defense.  The  fact  that  the  defendant  had  been  garnished  upon 
process  issued  from  the  United  States  circuit  court  in  an  action  there 
pending  against  the  plaintiff  held  to  constitute  no  ground  for  the 
denial  of  an  injunction  as  prayed.    Id» 

6.  Destroying  trees — tenants  in  common.  Where  a  row  of  trees 
grown  to  the  height  of  from  thirty  to  sixty  feet  upon  the  boundary 
line  between  two  adjoining  tracts  of  land  was  used  as  a  fence  by 
stretching  barbed  wire  along  their  trunks,  and  served  to  shelter  the 
building  and  stock  of  the  owner  on  the  south  side  thereof,  but  ren- 
dered a  strip  of  land  four  or  five  rods  wide  on  the  north  side  thereof 
unproductive,  held,  that  the  owners  of  the  adjoining  tracts  were  ten- 
ants in  common  as  to  said  trees,  and  that  the  owner  on  the  north  side 
might  bd  restrained  by  injunction  from  cutting  the  trees  down.  Musch 
V.  Burkhart,  SOI. 

Dissolution, 

6.  Liquor  nuisance — lessor's  liability.  Where  property  was  leased 
for  a  lawful  purpose,  and  the  lessee  used  the  same  for  the  illegal  sale 
of  intoxicating  liquors  without  the  knowledge  of  the  lessor  who,  after 
the  issuance  of  a  temporary  Injunction  against  him  because  of  said 
nuisance,  notified  the  lessee  to  quit  the  premises,  and  afterwards,  in 
good  faith,  prosecuted  an  action  of  forcible  entry  and  detainer  for  the 
possession  ot.  the  property,  but  was  denied  the  relief  sought,  held, 
that  upon  the  final  hearing  of  the  injunction  proceedings  the  tempo- 
rary injunction  against  the  lessor  was  properly  dissolved,  and  the 
action  dismissed  as  to  him,  but  that  the  nuisance  should,  nevertheless, 
have  been  abated  by  order  of  the  court.    Morgan  v.  Koestner,  134. 

Action  on  bond. 

7.  Damages — what  may  he  recovered^— expenses.  In  an  action  brought 
by  the  defendant  to  enjoin  an  execution  sale  of  certain  lands  and  to 
quiet  his  title  thereto,  the  injunction  was,  upon  final  hearing,  dis- 
solved, and  the  defendant  held  to  hold  the  land  in  trust  for  the  plain- 
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'  tiff  herein.  Held,  in  an  action  upon  the  injunction  bond  that  the 
plaintiff  was  not  entitled  to  recover  as  damages  the  costs  and  expenses 
incurred  in  obtaining  the  dissolution  of  said  injunction.  Bullardv^ 
HarknesSf  S7S. 

INSANE. 

Support  op. 

1.  Property  exempt  from  execution— pension  money.  Pension  money 
in  the  hands  of  a  guardian  of  the  estate  of  an  insane  person,  which 
was  received  from  the  United  States  after  ohaptei;  23  of  the  Acts  of 
the  Twentieth  General  Assembly  took  effect,  is  not  liable  for  expenses 
incurred  and  paid  by  the  county  for  the  support  of  such  insane  person 
after  the  receipt  of  said  money  from  the  government,  and  before  an 
order  appropriating  out  of  said  estate  for  future  support  had  been 
made.     Fayette  County  v.  Hancock,  694. 

2.  Before  statute  enacted.  Neither  is  such  monoy  liable  for  expenses- 
incurred  and  paid  by  the  county  for  the  support  of  such  insane  peraon 
before  said  statute  was  enacted.     [Robinson,  J.,  dissenting.']    Id. 

INSTRUCTIONS  TO  JURY. 

Sufficiency  op. 

1.  Negligence— personal  ir\jury — contributory  negligence.  Where,  in  an 
action  for  damages  for  personal  injuries  sustained  through  the  negli- 
gence of  a  railway  company,  no  instructions  were  asked  or  given  to 
the  jury  concerning  the  rules  of  contributory  negligence  as  affecting 
the  plaintiff's  right  to  recover,  but  the  petition  alleged  the  exercise  of 
care  on  the  part  of  the  plaintiff,  and  it  clearly  appeared  from  the  evi- 
dence that  the  defendant  was  negligent,  and  that  the  plaintiff  waa 
free  from  negligence,  heldj  that  the  omission  in  the  instructions  was 
without  prejudice  to  the  defendant.  Flanagan  v.  Baltimore  4'  O.  By. 
Co.,  639. 

Construed. 

2.  Error  without  prejudice.  The  accident  in  which  the  plaintiff 
was  injured  having  been  caused  by  the  spreading  of  the  rails,  the 
defendant  asked  two  instructions  to  the  effect  that  the  fact  that  the 
switch  at  which  the  car  left  the  track  was  not  locked  did  not  consti- 
tute negligence,  if  the  purpose  of  the  lock  was  not  to  prevent  spread- 
ing of  the  rails.  These  instructions  the  court  modified,  by  adding  the 
words,  "If  the  defendant  used  due  care  and  diligence,  as  herein 
expressed,  to  otherwise  fasten  and  secure  the  switch.  Held,  that  as 
the  verdict  would  have  be'fen  for  the  defendant  if  the  jury  had  found 
that  the  defendant  had  used  due  care  to  fasten  and  secure  the  switch, 
the  modification  of  the  instruction  was  without  prejudice  to  the 
defendant.    Id, 
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3.  Personal  injury — compensatory  damages — evidence.  The  jury  were 
instructed  that  in  their  determination  of  the  ftmount  of  compensatory 
damages  to  be  recovered  by  the  plaintiff,  they  should  allow  such  dam- 
ages as  would  ' 'fairly  compensate"  the  plaintiff  ''for  what  he  paid  out 
or  incurred  for  medical  attendance."  Held,  that  the  instruction  being 
in  the  Alternative  as  to  the  allowance  of  such  expenses  either  paid  or 
incurred,  the  instruction  was  not  erroneous  though  the  evidence  failed 
to  show  the  actual  payment  of  any  sum;  and  that  the  jury  must  have 
understood  from  such  instruction  that  only  reasonable  and  necessary 
expenditures  were  to  be  allowed.     Id. 

4.  Promissory  note — lial)ility  of  indorser.  The  court  instructed  the 
jury  that  the  law  presumed  from  the  defendant's  indorsement,  that  he 
guaranteed  the  payment  of  the  note,  and  that  the  burden  of  proof  was 
upon  the  defendant  to  show  that  when  he  indorsed  said  note  he  did 
not  intend  to  guarantee  the  payment  thereof.  Held,  that  in  view  of 
other  instructions  given  by  the  court,  and  the  fact  that  the  jury  found 
specially  that  .there  was  an  agreement  that  the  plaintiff  should  take 
the  note  without  recourse,  the  error  in  the  instruction  was  without 
prejudice  to  the  plaintiff.     Truman  v.  Bishop,  697. 

5.  Damages— proof  of  every  allegation  in  petition.  Where  in  an 
action  to  recover  damages  alleged  to  have  been  sustained  through  the 
operation  of  a  smokestack  and  brick  kiln  by  the  defendant,  the  plain- 
tiff averred  several  distinct  elements  of  damage  in  her  petition,  held, 
that  an  instruction  to  the  jury,  that  to  entitle  the  plaintiff  to  recover 
she  must  prove  each  and  every  allegation  in  the  petition,  was  errone- 
ous.    Barley  v.  Merrill  Brick  Co.,  7S. 

6.  Whole  charge  to  he  construed  together.  Where  the  jury  are 
instructed  that  the  law  of  the  case  is  not  embodied  in  any  one  instruc- 
tion, and  that  they  must  consider  and  construe  the  instructions 
together,  the  fact  that  the  law  in  regard  to  a  given  proposition 
involved  in  the  case  was  not  fully  stated  in  a  single  paragraph  will 
not  be  deemed  prejudicial.    State  v.  Potts,  S17. 

7.  Contract — performance  —  usage.  In  an  action  to  recover  the 
value  of  certain  paving  blocks,  it  appearing  that  the  usage  is,  that 
the  vendees  were  required  to  accept  the  blocks  which  were  equal  to 
the  requirements  of  the  contract,  if  the  plaintiff  stood  ready  to  make 
good  the  defective  ones,  and  that  the  plaintiff  was  able  and  ready  so 
to  do,  held,  that  the  court  pi*operly  refused  to  instruct  the  jury  that 
the  plaintiff  was  not  entitled  to  recover  if  a  considerable  number  of 
the  blocks  tendered  by  the  plaintiff  did  not  meet  the  requirements 
of  the  contract.     Loftus  v.  Riley  ^  Co.,  603. 

8.  Substantial  performance  of  contract.  The  court  instructed  the 
jury  that  the  defendants  were  liable  for  the  carloads  of  blocks  not 
inspected  by  them,  unless  they  did  not  conform  substantially  to  the 
specifications.  Held,  that  the  use  of  the  word  substantially  in  such 
connection  was  not  erroneous.     Id, 

Vol.  83—52 
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9.  Pointing  revolver  at  hody  of  another-^presumption.  The  eourt 
having  instructed  the  juiy  that  if  the  defendant  *'  pointed  the  revolver 
at  the  leg  of  said  L.,  and  fired  the  same  at  said  point  in  the  bt>dy  of 
L.,  *  *  *  that  he  is  to  be  presumed  to  have  made  the  assault 
with  intent  to  inflict  great  bodily  injury;"  and  the  wound  made  by 
the  defendant  being  in  the  leg,  just  above  the  knee,  held,  that  the 
latter  fact  did  not  warrant  the  presumption  that  the  defendant  pointed 
the  revolver  at  the  leg  of  L.,  intending  only  to  inflict  the  woimd  made, 
and  that,  therefore,  the  verdict  of  assault  with  intent  to  commit  man- 
slaughter was  in  conflict  with  the  above  instruction.  State  v.  Postal, 
460, 

10.  Common  carrier— negligence.  It  being  the  theory  of  the  plain- 
tiff that  the  defendant  was  a  common  carrier  when  employed  by  her, 
she  sought  to  prove  such  fact  by  introducing  in  evidence,  against  the 
objections  of  the  defendants,  the  latter's  advertisement  in  a  local 
newspaper  as  liverymen.  Held,  that  the  court  properly  refused  to 
instruct  the  jury,  at  the  request  of  the  defendan£s,  that  ''the  fact 
that  the  defendants  were  liverymen  cut  no  figure  in  the  case." 
Erickson  v.  Barber  Bros.t  S67, 

11.  Defective  sidewalh— personal  injury — contributory  negligence.  In 
its  instruction  with  reference  to  the  plaintiff's  freedom  from  negli- 
gence, the  court  directed  the  jury  to  taJke  into  consideration  "the 
defective  condition  of  the  walk  at  and  prior  to  the  time  of  the  injury," 
as  alleged  in  the  plaintiff's  petition,  her  knowledge  thereof,  and  her 
ability  to  walk  thereon.  Held,  that  it  not  being  the  purpose  of  such 
instruction  to  inform  the(  jury  as  to  the  defendant's  negligence,  but 
that  of  the  plaintiff,  the  language  was  not  prejudicial  when  consti-ued 
with  the  other  instructions  given.    Munger  v.  City  of  Waterloo,  669, 

12.  Defective  sidewalk— personal  injury — knowledge  of  dty.  The  court 
having  stated  very  minutely  the  facts  upon  which  the  plaintiff  sought 
to  recover,  and  instructed  the  jury  that  the  plaintiff 's  recovery  must 
depend  upon  such  facts  being  sustained  by  the  evidence,  it  was  not 
erroneous  to  instruct  the  jury  that  if  the  walk  had  been  "notoriously 
bad  and  out  of  repair,"  and  if  the  city  undertook  to  repair  the 
' 'defective  "  walk,  and  left  it  in  "an  unsafe  condition/'  it  would  be 
presumed  to  have  known  of  its  condition.    Id. 

13.  Defective  sidewalk— personal  injury — dangerous  eharaeter  of  walk, 
A  reference  in  the  instruction  to  the  jury  to  the  defect  in  the  sidewalk 
as  "the  dangerous  character  of  the  walk,"  held,  not  to  be  deemed 
prejudicial,  where,  under  the  finding  of  the  jury,  the  defect  was  of  a 
dangerous  character.     Id. 

14.  Robbery— force  necessary.  The  defendant  was  indicted  for  th« 
crime  of  robbery  by  means  of  putting  in  fear  one  G.,  and  taking  with 
force  and  violence,  while  armed  with  a  dangerous  and  deadly  weapon, 
a  jug  containing  whiskey  from  the  person  of  said  Q,    The  •Tidenoe 
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tended  to  show  that,  while  the  defendant  and  G-.  were  nding  together 
in  a  hack,  with  the  jug  of  whiskey  belonging  to  G.  resting  on  the  floor 
of  the  hack,  near  them,  not  secured  in  any  manner,  and  while  G.'s 
attention  was  diverted,  and  without  any  resistance  firom  him,  the 
defendant  seized  the  jug,  leaped  with  it  from  the  hack,  and  ran  back 
towards  the  town  firom  whence  the  hack  had  come.  The  court  refused 
to  instruct  the  jury,  at  the  request  of  the  defendant,  that  "if,  at  the 
time  the  defendant  took  the  jug,  the  said  Graham  was  looking  out  of 
the  hack  at  some  other  object,  and  did  not  have  hold  of  it,  and  it  was 
setting  on  the  bottom  of  the  hack,  not  attached  to  his  person,  and  no 
other  force  or  violence  was  used  by  the  defendant  than  merely  to  take 
hold  of  the  jug  and  carry  it  away  without  the  knowledge  of  said 
Graham,"  this  would  not  constitute  the  crime  of  robbery.  Held,  that 
the  instruction  should  have  been  given.     State  v.  Miller,  £91, 

15.  Offer  of  prenitums  6y  fair  association — ratification.  The  court 
instructed  the  jury  that  if  the  defendant  had  knowledge  of  the  offer 
•of  premiums,  and  he,  as  a  member  of  the  association  assisted  in 
holding  the  fair,  this  would  amount  to  a  ratification  of  such  offer,  and 
would  render  the  defendant  liable ;  but  that  his  acts  at  the  fair,  if  any, 
as  a  mere  employe  would  not  of  themselves,  if  he  was  not  a  member, 
impose  any^  liability  upon  him.  Seld,  that  the  instruction  was  correct. 
Murray  v.  Walker,  gOg. 

16.  Consideration  for  agreement.  A  rale  of  the  association  per^ 
mitted  the  officers,  in  case  of  unfavorable  weather,  to  reduce  or  scale 
down  the  premiums,  and  the  court  had  instructed  the  jury  that  if  the 
•oonditions  were  such  that  the  officers  might  scale  down  the  premiums 
the  association  would  only  be  liable  for  the  reduced  amount.  There 
was  evidence  of  an  offer  on  the  part  of  the  association  to  pay  less  than 
the  full  amount  of  the  premiums,  and  of  the  acceptance  by  some  of 
such  offer.  Heldf  that  the  court  properly  instructed  the  juiy  that  no 
agreement  of  the  exhibitors  to  accept  a  less  sum  than  what  was  due, 
without  other  consideration  than  the  payment  of  such  less  sum,  would 
be  binding.    Id, 

17.  Construction  of  railroad— damage  to  abutting  property-owners. 
An  instruction  that  the  abutting  property-owner  in  the  case  is  not 
entitled  to  recover  damages  which  he  or  his  tenants  may  have  sus- 
tained, or  will  sustain  by  reason  of  any  annoyance,  inconvenience  or 
loss  suffered  by  them  in  common  with  the  rest  of  the  public,  by  reason 
of  the  consti^ction  and  operation  of  a  certain  railroad  track,  held 
proper,  the  jury  being  also  instructed  that  depreciation  in  the  value 
of  the  plaintiff's  property  on  such  account  would  entitle  him  to 
recover.     CooJc  v,  Chicago,  M.  S  St.  P.  Ry,  Co.,  £78, 

18.  Damages— facts  pleaded  in  mitigation.  The  jury  were  instructed 
that  certain  matter  set  forth  in  the  instructions  was  pleaded  by  the 
•defendant  in  mitigation  of  damages,  and  that,  if  established,  it  should 
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« 
be  considered  by  them  in  estimating  the  damages  to  which  the 

plaintiff  was  entitled.     Held,  that  the  jury  must  have  understood  that 

the  matter  in  question  was  to  be  considered  in  mitigation  of  damages. 

Blocker  v.  Schoff,  $65, 

19.  AeiUm  on  account  stated — evasive  answer — evidence.  Where  to  an 
action  upon  an  account  stated  the  defendant  filed  an  evasive  answer, 
which  was  not,  in  effect,  a  denial  of  the  indebtedness  alleged,  nor  of 
knowledge  or  information  sufficient  to  form  a  belief,  and  set  up  a 
counterclaim  for  damages  for  the  alleged  wrongful  suing  out  of  an 
attachment,  but  when  the  cause  was  called  for  trial  the  defendants 
denied  verbally  an  indebtedness  to  the  plaintiff  as  alleged,  and  there- 
upon the  court  awarded  to  the  plaintiff  the  right  to  open  and  close; 
and  on  the  trial  the  defendants  by  their  tesfimony  admitted  that  the 
debit  side  of  the  account  was  correct,  but  an  alleged  admission  of 
that  part  of  the  account  was  not  proven,  and  the  evidence  as  to  the 
credit  side  of  the  account  was  conflicting,  held,  that  the  court  should 
have  instructed  the  jury  that  the  debit  side  of  the  account  was 
admitted,  and  that  an  instruction  that  the  burden  of  proof  was  upon 
the  plaintiff  to  establish  their  account  by  the  weight  of  the  evidence 
was  erroneous.     Blaul  4"  Sons  v,  Tharp  f  Co.,  665. 

20.  Social  verdict — harmony  with  general  verdict.  An  instruction  to 
a  jury  that  it  should  determine  upon  its  answers  to  certain  special 
interrogatories  submitted  to  it  in  the  same  manner  as  upon  its  general 
verdict,  and  be  careful  that  its  answers  be  in  harmony  with  and 
and  support  its  general  verdict,  held,  not  to  be  deemed  prejudicial 
where  the  general  tenor  of  previous  instructions  was  that  the  jury 
should  decide  the  case  upon  the  evidence,  and  it  must  have  understood 
that  its  answers  to  the  special  interrogatories  were  to  be  determined 
in  the  same  manner.     Capital  City  Bank  v.  Wakefield,  46, 

21.  Commission  for  sale  of  real  estate — eushm.  Where  in  an  action 
by  a  broker  for  commission  for  the  sale  of  real  estate,  mortgaged  for 
nearly  its  full  value,  which  mortgage  the  purchaser  assumed,  and 
conveyed  to  the  grantor  other  real  esti^te  for  the  equity  in  the  premises, 
the  evidence  was  uniform  as  to  the  customary  charges  of  agents  for  the 
sale  of  real  estate,  but  was  conflicting  as  to  what  sum  should  be 
the  basis  upon  which  to  compute  the  commission,  held,  that  under  the 
eiremnstances  the  court  properly  instructed  the  jury  that  if  they  found 
a  custom  existed  as  to  charges  for  such  services  it  must  be  shown  that 
the  principal  had  knowledge  of  its  existence.     Smith  v.  Hess,  iS8. 

8PIGIAL  riNDiMGB.    See  Verdict,  6. 

Whkn  coubt  may  direct  verdict.    See  Practice  and  Procedure,  16, 
17,18. 
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insurance  (fere). 

Agents. 

1.  Insurer  bound  by  acts  of— representations  of  applicant.  Where 
an  applicant  for  fire  insurance  truthfully  answered  all  material 
inquiries  in  regard  to  the  property  he  desired  to  have  insured,  but  the 
agent  of  the  insurer  incorrectly  recorded  such  answers  in  the  written 
application,  and  the  same  was  signed  by  the  applicant  without  reading, 
and  without  knowledge  that  his  answers  had  not  been  correctly 
recorded,  held,  that  the  insurei*  was  bound  by  the  acts  of  its  agent, 
and  that  it  could  not  escape  liability  upon  the  policy  of  insurance 
issued  upon  such  application  on  account  of  the  apparent  mis-state- 
ments therein.    McComb  v.  Council  Bluffs  Ins,  Co.,  t47. 

Premium. 

2.  JReceipt  of  payment  in  policy — construction — estoppel.  A  clause 
in  a  x>olicy  of  insurance  against  fire  acknowledging  the  receipt  of 
payment  of  the  premium  thereon,  but  which  was  not  paid  in  fact,  and 
remained  unpaid  at  the  date  of  loss  thereunder,  will  not  estop  the 
insurer  from  setting  up  such  non-payment  as  a  defense  to  an  action 
upon  such  policy  by  a  mortgagee,  to  whom  the  loss  was  made  payable, 
and  who  had  no  notice  of  the  non-payment  of  the  premium,  where  it 
appears  that  the  delivery  of  the  policy  to  the  insured  was  made  by 
mail  upon  his  express  promise  to  remit  the  amount  of  the  premium 
upon  the  receipt  o£  the  policy.  Uriion  Building  Association  v.  Eockford 
Ins.  Co.,  647. 

3.  Payment — notice  of  suspension  of  policy — service  by  mail.  Under 
section  2  of  chapter  210  of  the  Laws  of  1880,  providing  that,  where  the 
time  for  the  payment  of  the  premium  upon  a  policy  of  insurance  is 
fixed  by  note  or  other  contract,  the  insurance  company  may,  within 
thirty  days  before,  or  at  any  time  after,  the  maturity  of  such  obliga- 
tion, serve  the  defendant  with  notice  in  writing  that  unless  the  same 
is  paid  within  thirty  days  his  policy  will  be  suspended,  and  providing 
further  that  such  notice  may  be  served  personally  or  by  registered 
letter,  addressed  to  the  assured  at  his  post-office  address,  the  service 
of  such  notice  by  mail  is  completed  when  the  letter  is  properly 
addressed  to  the  insured,  and  registered  at  the  post-office.  Boss  v. 
Hawkeye  Ins.  Co.,  686, 

Construction  op  poucy. 

4.  Conditions — change  of  ownership — chattel  mortgage.  A  stipula- 
tion in  a  fire  insurance  policy  upon  personal  property,  that  the  policy 
should  become  void  in  the  event  of  any  change  in  the  title,  ownership 
or  possession  of  the  property  insured,  is  not  violated  by  the  execution 
of  a  mortgage  upon  such  property  to  one  who  had  an  insurable  interest 
in  the  property  at  the  time  the  x>olicy  was  issued.  Taylor  v.  Mer- 
chants f  Bankers^  Ins.  Co.,  40£. 
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Action  on  foucy. 

5.  Action  prematurely  brought — abatement  A  provision  in  nit 
insurance  policy  against  fire,  that  in  case  of  loss  the  amount  thereof 
shall  be  payable  within  sixty  days  after  notice  and  proofs  of  loss  have 
been  received  at  the  office  of  the  company,  will  not  entitle  the  insured 
to  commence  an  action  on  such  policy  before  the  expiration  of  ninety 
days  after  giving  notice  of  the  loss,  as  provided  by  section  3  of 
chapter  2X1  of  the  Acts  of  the  Eighteenth  General  Assembly,  and  an 
action  brought  upon  a  policy  before  the  expiration  of  such  time  may 
be  abated  by  a  motion  in  arrest  of  judgment.   .  Id, 

6.  Value  of  property — evidence — burden  of  proof  The  provisions  of 
section  3,  chapter  211,  Acts  of  the  Eighteenth  General  Assembly,  that 
in  any  action  upon  a  policy  of  insurance  for  the  loss  of  any  buildings 
insured  ''the  amount  stated  in  the  policy  shall  be  received  a» 
prima  facie  evidence  of  the  insurable  value  of  the  property  at  the  date 
of  the  policy,''  have  no  application  to  cases  of  the  loss  of  personal 
property.    Joy,  Wright  4"  Hudson  v.  Security  Fire  Ins.  Co.,  IS. 

7.  Value  of  property — evidence.  In  an  action  upon  an  insurance 
policy  to  recover  for  the  loss  of  personal  property  insured,  proof  of  the 
price  at  which  the  owner  offered  to  sell  the  property  within  two  weeks 
preceding  the  fire  is  competent  on  behalf  of  the  defendant  as  tending 
to  show  the  market  value  of  the  property  destroyed.    Id., 

Proceeds. 

8.  Property  exempt  from  execution — insurance  on  same.  Where 
personal  property  exempt  from  execution,  under  section  3072  of  the 
Code,  is  destroyed  by  fire,  the  avails  of  an  insurance  policy  ujran  such 
property  are  likewise  exempt.    Reynolds  v.  Raines,  342, 

INSURANCE  (LIFE). 

Mutual  benefit  associations. 

1.  Contract — membership  in  two  lodges — right  of  action,  ^e  plain- 
tilTs  intestate  was  the  holder  of  a  certificate  of  membership  in  the 
Germania  Lodge  in  the  Ancient  Order  of  United  Workmen,  in  which 
the  plaintiff  was  named  as  the  beneficiary.  A  division  occurring  in 
the  order  on  account  of  some  requirements  of  the  supreme  lodge,  with 
which  the  then  existing  grand  lodge  and  the  above-named  local 
lodge  refused  to  comply,  another  local  lodge  was  organized  at  the 
intestate's  place  of  residence,  composed  of  members  who  adhered  to 
the  supreme  lodge,  and  called  the  Evening  Star  Lodge,  which  became 
a  member  of  the  defendant  grand  lodge.  The  plaintiff's  intestate 
united  with  the  Evening  Star  Lodge,  and  subsequently  he^uirendered 
his  certificate  to  the  defendant,  and  a  new  certificate  was  issued  to 
him.  He  also  continued  his  membership,  however,  in  the  G^ermania 
Lodge,  and  after  his  death  the  plaintiff  received  from  it  the  amount 
of  insurance  due  on  account  of  such  membership.     Held,  that  the 
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deeeased  having  made  a  new  contract  with  the  defendant  lodge  after 
the  division  in  the  order,  the  plaintifTs  right  of  recovery  thereunder 
was  not  affected  by  the  payment  made  to  her  by  the  disloyal  lodge. 
Wamehold  v.  Grand  Lodge,  2S, 

2.  Payment  of  dues— forfeiture — eatogpel.  The  deceased  had  become 
delinquent  in  the  payment  of  his  dues  to  the  Evening  Star  Lodge,  but 
no  action  was  taken  by  the  lodge  suspending  him  from  membership, 
and  before  his  death  these  dues  were  paid.  After  his  death  the  loss 
was  reported,  and  an  assessment  made  to  pay  the  same,  in  which  he  was 
stated  to  be  entitled  to  all  the  benefits  of  the  order.  Held,  that  not- 
withstanding by  the  constitution  of  the  order  the  deceased  was  sus- 
pended from  membership  upon  his  default  in  the  payment  of  dues 
without  any  action  being  taken  thereon,  the  defendant  was  estopped 
by  its  action  from  claiming  that  the  deceased  was  not  a  member  in 
good  standing  at  the  time  of  his  death,    id. 

3.  Lodge  resolution — notice.  After  the  deceased  became  a  member 
of  the  local  loyal  lodge,  b^t  before  the  issue  of  the  certificate  in  con- 
troversy, the  defendant  lodge  passed  a  resolution  providing  that  it 
would  not  pay  the  beneficiary  of  any  member  who  was  affiliating  with 
or  paying  assessments  or  dues  to  the  disloyal  lodge,  ''unless  such 
member  shall  sever  all  connection  with  such  rebel  grand  16dge,"  etc. 
Notice  of  this  resolution  was  served  upon  the  deceased,  but  the  reso- 
lution as  set  forth  in  the  notice  did  not  contain  the  clause  above 
quoted,  and  the  jury  found  specially  that  the  deceased  did  not  have 
knowledge  of  such  provision  at  the  time  he  surrendered  his  old  certifi- 
cate and  received  a  new  one  from  the  defendant.  Held,  that  the  right 
of  membership  of  the  deceased  was  not  forfeited  by  continuing  his 
connection  with  the  disloyal  lodge.    Id, 

4.  Lodge  resolution — evidence.  The  defendant  offered  to  show  that 
a  delegate  from  the  Evenings  Star  Lodge  to  the  grand  lodge  at  the 
time  the  above  resolution  was  adopted  made  a  verbal  report  of  said 
resolution  at  a  meeting  of  the  former  lodge.  Held,  that  it  appearing 
that  the  deceased  was  not  present  at  such  meeting  the  evidence  was 
properly  excluded.    Id. 

5.  Lodge  resolution — instructions.  The  court  instructed  .the  jury 
that  to  make  said  resolution  binding  upon  the  deceased  it  must  be 
found  that  he  knew  and  believed  that  he  was  thereby  precluded  from 
any  affiliation  with  the  disloyal  lodge.  Held,  that  in  view  of  the  evi- 
dence relied  upon  to  show  such  knowledge  the  instructions  were  not 
improper.    Id, 

INTEREST. 

Vbxtry. 

1.  Promissory  note— place  of  payment.  Where  a  promissory  note 
purported  on  its  face  'to  have  been  made  in  Iowa,  but  the  evidence 
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showed  that  it  was  in  fact  made  and  delivered  in  the  state  of  New 
York,  where  the  payee  resided,  held,  that  in  the  absence  of  eridenoe 
as  to  where  the  indebtedness  for  which  the  note  was  given  was 
incurred,  or  where  the  consideration  therefor  was  delivered,  or  of  any 
agreement,  as  to  the  place  of  payment,  it  must  bepresumed  to  be 
payable  in  Iowa,  and,  being  valid  under  the  laws  of  that  state,  it 
would  not  be  held  void  because  the  rate  of  interest  provided  therein 
is  usurious  under  the  laws  of  the  state  of  New  York.  Bigelow  v.  Bum- 
ham,  120. 

2.  Usury — evidence—defense— partnership.  Where  the  notes  of  a  firm 
after  a  series  of  renewals  were  paid  by  one  of  the  partners  after  notice 
from  his  copartner  that  the  same  were  tainted  with  usury,  and  that  he 
desired  to  make  such  defense  to  the  collection  thereof,  held,  that  the 
plea  of  usury  was  not  defeated  by  such  payment,  and  that  the  usurious 
interest  charged  in  the  several  series  of  notes  should,  in  an  accounting 
between  the  partners,  be  credited  against  the  amount  paid  by  the 
partner  taking  up  said  notes  where  the  fact  of  usury  was  established. 
Tetser  v.  Applegate,  7S6. 

3.  Forfeiture— federal  statutes  —  nation€U  banks  —  recovery.  The 
penalty  provided  for  in  federal  statutes  in  the  event  of  chaiges  of 
usurious  interest  by  national  banks  cannot  be  enforced  by  way  of 
counterclaim  set  up  by  the  defendant  in  a  suit  upon  a  promissory  note. 
First  Nat.  Bank  v.  Moore,  740. 

INTERROGATORIES. 

Submitted  to  jury.    See  Verdict.  6. 
INTOXICATING  LIQUORS. 

Constitutionality  op  statutes. 

1.  Ii\junction — violation— fine.  Section  1543  of  the  Code  as 
amended  by  section  12  of  chapter  143  of  the  Acts  of  the  Twentieth 
General  Assembly,  providing  for  a  fine  of  five  hundred  dollars  and 
imprisonment  for  the  violation  of  an  injunction  against  the  sale  of 
intoxicating  liquors  is  not  unconstitutional.     Utterson  v.  Conrad,  746, 

Illegal  sales. 

2.  Original  packages — police  regulations — replevin.  Where  intoxi- 
cating liquors  shipped  from  a  foreign  state  into  this  state  for  sale  in 
the  original  packages,  prior  to  the  enactment  of  the  act  of  August  8, 
1890,  fifty-first  congress  (26  Stat.  L.  313),  were  seized  under  a  search 
warrant  issued  in  pursuance  of  the  police  regulations  of  the  state 
they  could  not  be  taken  from  the  officer  making  the  seizure  under  a 
writ  of  replevin.     Lemp  v.  Fiillertan,  192. 

3.  Sale  to  minor — damages — lien  upon  real  estate — knowledge  of 
agent.  Where  a  lessee  of  real  estate  used  the  same  for  a  saloon,  which 
was  o^en  and  notorious,   and   of   so  disorderly  a  character    as    to 
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attract  ruffians,  and  a  stabbing  affray  oocurring  therein  was  published 
in  two  daily  papers  of  the  town,  and  the  husband  of  the  owner  of  the 
premises  ooUected  the  rents,  and  looked  after  the  property  for  her, 
held,  that  the  owner  was  chargeable  with  notice  of  the  sale  of 
intoxicating  liquors  upon  said  premises  contrary  to  law,  and  that  (the 
plaintiff  having  recovered  a  judgment  against  the  saloon  keeper  on 
account  of  the  unlawful  sale  of  liquors  to  a  minor  upon  said  premises, 
was  entitled  to  have  the  same  established  as  a  lien  upon  said  real 
estate.    Johnson  v.  Grimmi/nger,  10, 

4.  Nuisance — injunction — lessor^  8  liability.  Where  property  was 
leased  for  a  lawful  purpose,  and  the  lessee  used  the  same  for  the 
illegal  sale  of  intoxicating  liquors  without  the  knowledge  of  the  lessor, 
who,  after  the  issuance  of  a  temporary  injunction  against  him  because 
of  said  nuisance,  notified  the  lessee  to  quit  the  premises,  and 
afterwards,  in  good  faith,  prosecuted  an  action  of  forcible  entry  and 
detainer  for  the  possession  of  the  property,  but  was  denied  the  relief 
sought,  held,  that  upon  the  final  hearing  of  the  injunction  proceedings 
the  temporary  injunction  against  the  lessor  was  properly  dissolved, 
and  the  action  dismissed  as  to  him,  but  that  the  nuisance  should, 
nevertheless,  have  been  abated  by  order  of  the  court.  Morgan  v, 
Koestner,  1S4. 

5.  Costs.  The  owner  of  real  estate  is  not  liable  for  the  costs  of  an 
action  for  the  abatement  of  a  saloon  nuisance  maintained  upon  his 
vpremises  without  his  knowledge  or  consent.     Id. 

6.  Indictment — liquor  nuisance — second  conviction.  Where  an 
indictment  for  the  crihie  of  nuisance,  as  defined  in  section  1543  of  the 
Code,  further  charged  that  the  defendant  ''was,  on  the  twenty-sixth 
day  of  September,  1888,  convicted  of  the  crime  of  nuisance,  in  the 
district  court  of  Marshall  county,  Iowa,  heldf  that  the  indictment  suffi- 
ciently alleged  a  former  conviction  of  the  same  kind  of  nuisance  as 
that  for  which  he  was  then  indicted;  and  that,  by  his  plea  of  guilty, 
the  defendant  not  only  confessed  himself  as  guilty  of  keeping  a  nui- 
sance, as  charged,  but  that  he  had  formerly  been  convicted  of  keeping 
the  same  kind  of  nuisance,  and  warranted  his  commitment  to  the 
county  jail,  as  provided  by  section  9,  chapter  66,  of  the  Acts  of  the 
Twenty-first  General  Assembly.    State  v.  Zimmerman,  118, 

JUDGMENT. 

Rendered  on  motion. 

1.  No  conflict  in  evidence.  Where,  in  an  action  of  replevin  issue 
was  joined  as  to  the  value-  of  the  property  in  question,  but  the  evi- 
dence as  to  its  value  was  without  conflict,  held,  that  the  defendant 
being  entitled  to  judgment  upon  the  evidence,  his  motion  to  take  the 
case  from  the  jury  and  for  judgment  for  the  value  of  the  property  thus 
shown  should  have  been  sustained.    Lemp  v*  Fullerton,  198, 
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2.  Sufficiency  of  statement.  The  statement,  that  the  plaintiff  har- 
ing  signed  as  security  for  the  defendant  for  more  than  two  thousand 
dollars,  and  that  the  defendant  afterwards  becoming  unable  to  pay 
the  said  plaintiff  assumed  and  agreed  to  pay  for  and  in  behalf  of 
the  defendant  a  sum  named,  whereupon  the  defendant  executed  his 
certain  promissory  note  in  favor  of  the  plaintiff,  and  deUvered  the 
same  to  him,  in  the  sum  aforesaid,  and  that  said  sum,  including  inter- 
est, is  now  justly  due  on  said  note,  with  said  note  attached  thereto, 
properly  identified,  is  sufficiently  specific  to  warrant  an  entry  of  judg- 
ment by  confession  for  the  amount  of  said  note  and  interest.  DuUard 
V.  Phelan,  471. 

3.  Taxation  of  attorney  fee.  A  judgment  by  confession  is  one^ 
entered  without  action,  and  such  a  judgment  entered  upon  a  promis- 
sory note  providing  for  a  ' 'reasonable  attorney's  fee,  if  sued,"  will  not 
authorize  the  taxation  of  an  attorney's  fee  therein,  either  und^r  said 
clause  or  the  provisions  of  chapter  185  of  Acts  of  the  Eighteenth  Gen- 
eral Assembly.    Id. 

Interpretation. 

4.  Extrinsic  evidence.  The  lands  in  controversy  were  not  described 
in  the  judgment  above  referred  to,  but  it  was  decreed  therein  that  the 
county  of  C,  through  whom  the  defendants  in  this  action  claim  title, 
was  estopped  from  impeaching  the  title  of  the  plaintiff  herein  to  the 
lands  entered  in  the  name  of  said  county  with  the  swamp  land  indem- 
nity scrip;  that  it  should  convey  said  lands  to  the  plaintiff,  and  should 

'  not  impeach  the  validity  of  the  contract  in  relation  to  said  lands 
between  said  county  and  the  plaintiff,  dated  December  12,  1861.  To 
show  that  the  decree  applied  to  the  lands  in  controversy  the  plain- 
tiff offered  in  evidence  an  agreement  which  recited  that  it  was  made 
on  December  12,  1861,  but  purported  to  have  been  signed  December 
18,  1861,  and  a  deed  which  referred  to  the  contract  as  of  December, 
1861.  Held,  that,  in  the  absence  of  evidence  that  other  contracts  and 
deeds  were  made  on  the  dates  named,  said  instruments  were  sufficient 
to  show  that  so  much  of  the  land  in  controversy  as  is  swamp  land  was 
a  part  of  that  referred  to  in  the  above  judgment.  American  Emigrant 
Co.  V.  Fuller,  699. 

5.  Extrinsic  evidence.  The  said  decree  recited  that  "This  cause 
coming  on  for  final  hearing  upon  the  stipulation  of  parties,  it  is 
ordered,  adjudged,''  etc.  Meld,  that  said  clause  was  to  be  construed 
to  mean  that  the  cause  came  on  for  final  hearing  at  that  time  by  stip- 
ulation of  the  parties,  and  not  that  the  decree  therein  was  rendered 
pursuant  to  such  a  stipulation.    Id. 

Performance. 

6.  Extension  of  time  on  appeal.  Where,  in  an  action  to  redeem  from 
a  judicial  sale,  the  plaintiff  was  awarded  the  right  of  redemption  if 
made  within  ninety  days  after  the  rendering  of  the  decree,  butredemp- 
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tion  within  such  time  was  prevented  hy  the  appeal  of  the  defendant 
to  the  supreme  court,  held,  that  the  plaintiff  was  entitled  to  ninety 
days  after  the  affirmance  of  the  judgment  in  the  supreme  ooort  in 
which  to  redeem.    Sehlawig  v.  De  Peyster,  StS, 

Openinq  or. 

7.  Effect.  The  lessor  having  been  served  with  notice  of  said  pro- 
ceeding by  publication  only,  her  subsequent  appearance  to  defend, 
as  provided  by  section  2877  of  the  Code,  held  not  to  extend  the  time 
of  said  lessee's  right  of  possession  under  said  lease,  pending  the 
retrial,  beyond  the  limit  of  time  for  redemption  by  said  lessor  as  fixed 
by  said  judgment.    Statibrough  t^  Cookt  705, 

JUDICIAL  SALES. 
Redemption  after  deed  issued. 

Inadequacy  of  consideraiian.  Where,  in  an  action  against  the  ocen* 
pants  of  a  building,  and  one  holding  a  legal  title  to  the  real  estate,  to 
abate  the  keeping  of  a  saloon  nuisance,  judgment  was  rendered 
against  the  defendants  for  costs,  including  an  attorney's  fee,  to  the 
amount  of  thirty-one  and  fifty-hundredths  dollars,  and  under  a 
general  execution  issued  thereon  real  estate  of  the  value  of  ten 
thousand  dollars  was  sold  for  the  amount  of  said  judgment  to  the 
attorney  for  the  plaintiff,  who  thereafter  assigned  the  certificate  of 
sale  to  the  sheriff  executing  said  writ,  to  whom  a  deed  afterwarda 
issued,  and  it  appeared  that  no  lien  was  established  by  said  decree 
against  the  land,  held,  in  view  of  the  inadequacy  of  the  consideration, 
that  one  who  took  a  conveyance  of  the  property  pending  the  injunc* 
tion  proceeding,  and  who  was  not  a  party  to  such  proceeding,  nor  had 
actual  notice  thereof,  and  commenced  an  action  to  set  aside  said 
sale  and  deed  within  a  few  days  after  said  sale  was  made  was  prop- 
erly allowed  to  redeem  said  property  upon  the  payment  of  the  judg- 
ment and  costs  down  to  the  time'  execution  issued.  Lehner  v,  LoomiJt,^ 
416. 

JURISDICTION.  . 

Of  courts  in  particular  cases. 

1.  Appointment  of  commission  to  fix  boundaries.  Under  the  provis- 
ions of  section  2  of  chapter  8  of  the  Acts  of  the  Fifteenth  General 
Assembly,  providing  for  the  appointment  of  a  commission  of  one  or 
more  surveyors  to  make  a  survey  of  and  permanently  establish  cor- 
ners and  boundaries  of  land  in  this  state,  where  the  same  are  lost  or 
are  in  dispute,  the  district  court  has  jurisdiction,  upon  the  applica- 
tion of  one  owning  land  within  the  county,  to  appoint  such  commis* 
sion,  where  the  adjacent  tract  of  land  to  be  affected  lies  in  another 
county,  and  the  line  which  it  is  sought  to  have  changed  is  the  bound- 
ary line  between  the  two  counties.     Tooman  v.  Hidlebaughj  130. 

2.  Justice' s  court — continuance.  After  the  plaintiff  had  commenced 
this  action  of  replevin  and  the  plaintiff  had  appeared  before  the  jus 
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tiee  who  had  issued  the  search  warrant,  and  joined  issue  upon  the 
question  of  his  right  to  the  liquors  seized  thereunder,  the  jostiee 
ordered,  upon  the  motion  of  the  defendant  herein,  that  the  ease  stand 
continued  to  a  date  over  five  months  hence,  until  the  district  court 
could  determine  the  rights  of  the  parties  under  the  writ  of  replevin. 
Heldf  that  the  right  of  the  justice  to  make  such  order  could  not  bo 
determined  in  this  case.     Lemp  v.  Fullerton,  192, 

Substituted  service. 

3.  Original  notice — residence — void  judgment.  Where,  in  an  action 
for  the  foreclosure  of  a  mortgage,  service  of  the  original  notice  was 
made  upon  the  defendant  mortgagor  by  delivering  a  copy  thereof  to 
his  wife  at  the  place  where  %he  and  the  defendant's  children  resided 
in  this  state,  but  the  mortgagor  had  about  eighteen  months  previously 
gone  to  another  state,  intending  to  make  his  home  there,  and  there 
engaged  in  business,  built  a  house,  shop  and  other  buildings,  voted 
at  elections,  sat  upon  juries  and  discharged  other  duties  of  a  citizen, 
but  did  not  remove  his  family  there  for  several  years,  though  continu- 
ally intending  to  do  so,  and  visited  them  in  this  state  at  long  intervals, 
heldf  that  a  decree  of  foreclosure  based  upon  such  service  was  void 
for  want  of  jurisdiction.     Schlawig  v.  De  Feyster,  S2S, 

JURY. 
Misconduct  op. 

1.  Ne\D  trial— prejudice.  Where  a  juryman,  during  the  trial  of  a 
cause,  disputed  with  the  plaintiff,  as  to  the  testimony  given  by  him  at 
a  former  period  of  the  trial,  and  then  in  an  offensive  manner  called 
for  the  reading  of  the  reporter's  notes  of  such  testimony,  and  after- 
wards said  juryman  and  another  engaged  in  a  controversy  with  the 
plaintiff's  counsel  concerning  the  proper  construction  of  certain  docu- 
mentary evidence,  and  because  of  such  conduct  the  court  instructed 
the  jury  that  the  points  in  the  testimony  which  were  the  subject 'of 
dispute  were  wholly  immaterial,  held^  that  while  the  conduct  of  the 

'  juryman  was  improper  it  could  not  be  said  in  view  of  the  instruction 
of  the  court  that  the  plaintiff  was  prejudiced  thereby.  Truman  v. 
Bishop,  697. 

Withdrawal  of  papers  from  jury  room. 

2.  Practice.  After  the  jury  had  retired  to  deliberate  on  their 
verdict,  the  court  sent  for  the  original  notice,  and,  in  the  absence  of 
the  jury,  received  evidence  of  the  person  who  served  it  as  to  the  date 
of  service,  with  a  view  to  having  the  return  thereon  corrected,  and 
then  returned  the  notice  to  the  jury.  Held,  that  it  not  appearing  that 
such  corrected  return  was  submitted  to  the  jury,  nor  that  their 
verdict  was  in  any  manner  influenced  by  such  proceedings,  the 
action  of  the  court  was  without  prejudice  to  the  defendant.  MeComb 
V.  Council  Bluffs  Ins.  Co.,  247,  ^ 
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justices  of  the  peace. 

Appeal/ 

AiMmni  in  controversy — counterclaim— jurisdiction.  Where  an  action 
was  brought  before  a  justice  of  the  peace  to  recover  five  dollars  and 
fifty  cents,  and  the  defendant  filed  a  counterclaim  praying  judgment 
against  the  plaintiff  in  the  sum  of  fifty  dollars,  to  which  the  jplaintiff 
filed  a  general  denial,  and  the  case  resulted  in  judgment  for  the  plain- 
tiff in  the  sum  of  four  dollars  and  ninety  cents,  from  which  the 
defendant  appealed,  held,  that  if,  in  the  judgment  of  the  district 
court,  the  counterclaim  showed  upon  its  face  that  the  defendants 
were  not  entitled  to  the  relief  demanded,  a  motion  by  the  plaintiff  to 
dismiss  the  appeal  because  the  controversy  involved  a  sum  less  than 
twenty-five  dollars  should  have  been  sustained.  Campbell  v,  Lewis 
Bros,  4"  Menzer^  683. 

JUKISDICTION  OP.     See  Jurisdiction,  3. 

LANDLORD  AND  TENANT. 
Lien  for  rent. 

1.  Crops — innocent  purchaser — estoppel,  "Where  a  landlord  having  a 
lien  for  the  rent  of  farm  lands  upon  crops  grown  upon  the  premises 
permitted  the  crops  to  be  harvested  and  carried  to  market,  and  there 
sold  to  a  purchaser  without  notice  of  his  lien,  in  reliance  upon  the 
tenant  paying  him  the  rent  out  of  the  proceeds,  hetd,  that  the  landlord 
was  estopped  from  asserting  any  claim  to  the  crop  sold  as  against 
such  purchaser.     Wright  v.  Dickey  Co.,  464, 

Attachment  for  rent. 

2.  Conversion — use  of  property  pending  attachment  proceedings. 
Where  under  a  landlord's  attachment  a  sheriff  levied  upon  the  fur- 
niture and  effects  of  the  lessees  of  a  hotel  building,  and,  instead  of 
removing  said  property,  took  a  receipt  therefor  of  one  D,  who,  as 
agent  for  the  owner  of  the  hotel,  kept  the  same  open,  and  used  the 
attached  prepay  for  about  sixty  days,  when  it  was  sold  under  the 
attachment,  held,  that  in  the  absence  of  evidence  of  any  damage  to 
the  furniture  by  reason  of  its  use  pending  the  attachment  proceed- 
ings, and  it  appearing  that  its  removal  from  the  hotel  would  have 
been  attended  with  great  expense,  and  with  damage  to  the  properly, 
a  judgment  against  ^the  sheriff  and  the  agent  D.,  for  the  conversion 
of  the  attached  property  was  erroneous.     Etter  v.  O'Neil,  666, 

Authority  to  lease. 

3.  Estoppel.  One  who,  as  agent,  has  leased  lands  to  another  for  a 
term  of  years  will  not  be  heard  upon  his  subsequently  acquiring  title 
to  the  demised  premises  to  claim  that  said  lease  was  made  without 
authority,  and  that  such  fact  was  known  to  the  lessee,    liee  v.  Lee,  666. 

Alteration  of  lease  bt  lessee. 

4.  Effect.  Where  a  lease  of  lands  is  made  to  commence  at  a  future 
date  by  one  already  in  possession  thereof,  the  subsequent  alteration 
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by  the  lessee  of  certain  dates  in  said  lease,  referring  to  the  time  when 
the  lease  was  made,  will  not  affect  the  lessee's  right  to  the  possession 
of  said  premises.    Jd. 

Ejectment. 

5.  When  action  vHlllie.  "Where  one  has  come  rightfully  into  the 
possession  of  leased  premises,  an  action  will  not  lie  against  him  to 
reooyer  possession  until  his  right  of  possession  has  been  terminated 
in  the  manner  provided  by  law.    Id. 

liEASB  OF  LAND  PENDING  LITIGATION. 

6.  Constructive  notice — rights  of  lessee.  Under  a  lease  of  lands 
taken  pending  proceedings  to  foreclose  the  lessor's  equity  of  redemp- 
tion in  the  leased  premises,  the  lessee  will  hold  said  premises  subject 
to  the  rights  of  the  plaintiff  in  said  proceedings,  and  will  be  bound  by 
the  judgment  rendered  therein  although  not  made  a  party  thereto. 
Stanbrough  v.  Cook,  705, 

7.  Effect  of  opening  judgment  as  to  lessor.  The  lessor  having  been 
served  with  notice  of  said  proceeding  by  publication  only,  her  subse- 
<[uent  appearance  to  defend,  as  provided  by  section  2877  of  the  Code, 
held  not  to  extend  the  time  of  said  lessee's  right  of  possession  under 
said  lease,  pending  the  retrial,  beyond  the  limit  of  time  for  redemp- 
tion by  said  lessor  as  fixed  by  said  judgment.    Id, 

8.  Conversion  of  crops  by  lessee — HahUity  to  grantee  under  sheriffs 
deed,  A  lessee  of  lands  under  a  Tease  as  above  described  is  not 
entitled  to  the  protection  of  the  provisions  of  section  3264  of  the  Code 
as  against  an  action  to  recover  damages  for  the  wrongfjil  conversion 
of  pasturage  and  crops  raised  upon  the  demised  premises  after  the 
execution  and  delivery  of  a  sherifiTs  deed  to  the  plaintiff  in  said  fore- 
closure proceeding.    Id 

LIENS. 
Notice  of.    See  Notice,  4. 

LIMITATION  OF  ACTIONS. 

Commencement  op  action. 

1.  Construction  of  statute.  In  an  action  upon  a  promissory  note 
properly  commenced  in  a  county  other  than  that  in  which  the 
defendant  resides,  as  in  the  county  where  the  note  is  by  its  terms 
made  payable,  the  delivery  of  an  original  notice  to  the  sheriff  of  such 
county,  with  the  intention  that  it  be  served  immediately,  will  be  suf- 
ficient to  stop  the  running  of  the  statute  of  limitation  as  to  said  action, 
although  the  service  of  such  notice  was  made  upon  the  defendant  in 
the  county  of  his  residence,  after  the  action  had  become  barred. 
Bracken  v.  McAlvey,  421, 
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2.  Filing  of  claim  against  estate  of  decedent — acts  of  administrator. 
Where  a  claim  was  filed  in  proper  form  against  the  estate  of  a  deced- 
ent, of  which  no  notice  was  served  upon  the  administrator,  but  upon 
which  a  partial  payment  was  made  by  the  administrator,  and  an  offer, 
made  for  the  payment  of  the  balance  in  real  estate,  and  which  in  a 
X>etition  for  the  sale  of  real  estate  was  reported  by  the  administrator 
to  the  court  as  a  valid  claim  against  the  estate,  held,  that  the  filing  of 
the  claim  was  the  commencement  of  proceedings  for  its  allowance, 
and  stopped  the  running  of  the  statute  of  limitation;  and  that  the 
defendant  was  estopped  by  his  acts  from  setting  up  the  statute, 
because  no  notice  was  served  as  provided  by  section  2408  of  the 
Code.     Wilson  v.  McElrotfy  29S. 

Period  of  limitation  in  pARTioiriiAit  oases. 

3.  Officers,  An  action  on  behalf  of  the  state  or  county  to  recover 
such  sum  of  the  sheriff  for  the  benefit  of  the  school  fund  will  be  barred 
in  three  years  if  the  money  was  received  by  the  defendant  in  the 
capacity  of  sheriff;  or  if  paid  to  him  as  a  private  person,  under  agree- 
ment to  hold  it  for  the  benefit  of  the  state  and  county,  it  would  be 
barred  in  five  years.    State  v.  Farrell,  661, 

4.  Trusts — misappropriation  of  trust  funds.  Where  a  guardian  pur- 
chased real  estate  in  her  own  name  with  money  belonging  to  her 
ward,  after  the  latter  became  of  age,  held,  that  8u6h  use  of  the  ward's 
money  by  the  guardian  amounted  to  an  appropriation  thereof  to  her 
•own  use,  for  which  a  cause  of  action  at  once  arose  in  favor  of  the 
ward,  but  that,  after  such  right  of  action  had  become  barred  by  the 
statute  of  limitations,  the  ward  was  not  entitled  to  assert  her 
ownership  to  said  property  against  the  heirs  of  the  guardian.  Potter 
•».  Douglass,  190. 

5.  Accounting — laches.  Where  a  ward  delayed  for  more  than 
twenty  years  after  attaining  her  majority  to  ask  an  accounting  with 
her  guardian,  and  the  evidence  showed  that  the  latter  had  made  a 
settlement  with  the  court,  though  the  record  thereof  was  informal, 
held,  that  the  ward's  action  for  an  accounting  was  barred  by  the 
statute  of  limitations.    Heath  v.  Elliott,  SS7. 

6.  Tax  titles — redemption — laches — estoppel.  Where  the  owner  of 
real  estate,  knowing  that  the  taxes  for  which  the  same  had  been  sold 
at  tax  sale  were  illegal,  remained  silent  as  to  such  fact  for  nearly 
twenty  years,  while  the  holder  of  the  tax.  deed  under  such  sale,  and 
his  grantees,  paid  the  taxes  on  said  real  estate,  occupied  and  improved 
it,  and  made  no  adverse  claim  to  the  property,  and,  by  reason  of  his 
laches  it  has  become  doubtful  whether  those  claiming  under  the  tax 
sale  can  produce  the  evidence  which  is  necessary  to  a  fair  presenta- 
tion of  the  case  on  their  part,  the  right  of  redemption  of  such  owner, 
and  of  those  claiming  under  him  with  knowledge  of  the  above  facts, 
will  be  deemed  barred  in  equity,  and  they  will  be  estopped  from 
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asserting  any  claim  to  said  property  adverse  to  the  title  based  upon 
such  tax  sale.    Mathews  v.  Culbertson,  4S4, 

7.  Tfljp  title— fraud  of  agent.  Where  an  agent,  having  money  of 
his  principal  in  his  hands  for  the  payment  of  taxes  upon  lands  which 
were  the  subject  of  his  agency,  permitted  the  same  to  be  sold  for 
taxes,  and  afterwards  took  an  assignment  of  the  certificate  of  sale, 
and  in  due  course  of  time  received  a  tax  deed  thereto,  held,  that  the 
fraud  of  the  agent  was  not  such  as  would  arrest  the  running  of  the 
statute  of  limitations,  and  that  an  action  commenced  more  than  five 
years  after  the  execution  of  the  tax  deed  was  barred  under  the  pro- 
visions of  section  902  of  the  Code.     Waggoner  v.  Mann,  17. 

8.  Laches — adverse  possession.  Nearly  thirty  years  after  the  oi-der 
of  sale  the  widow  and  children  of  the  deceased,  who  had  continuously 
during  all  that  time  been  residents  of  Massachusetts,  commenced  this 
action  to  quiet  their  title  to  certain  real  estate,  offering  to  make  pay- 
ment of  the  money  paid  to  the  administrator  for  the  land,  together  with 
all  legal  taxes  and  interest.  It  was  then  about  twenty-six  years  after 
the  administrator's  deed  to  said  land  had  been  recorded,  and  about 
ten  years  after  the  youngest  heir  became  of  age.  During  all  that  time 
the  widow  had  known  that  her  husband  died  seized  of  said  land,  and 
of  the  above  proceedings  and  sale,  and  the  same  facts  were  known  to 
the  children  for  many  years  prior  to  the  commencement  of  this  suit, 
but  no  claim  of  ownership  was  ever  made  by  any  of  them  until  solic- 
ited to  give  a  quitclaim  deed  a  short  time  before  the  commencement 
of  this  action.  Held,  that  the  plaintiffs  were  guilty  of  laches  in  not 
sooner  asserting  their  rights  in  the  land,  and  that  they  were  now 
barred  and  estopped  from  claiming  title  thereto.     Bacon  v.  Chase,  621. 

9.  Laches — adverse  possession.  The  adverse  title  of  the  defendants 
being  of  record,  held,  that  the  fact  that  during  the  time  when  the 
land  in  question  was  used  as  a  farm  a  forty- acre  tract  of  low  land  was 
not  cultivated,  and  that  after  the  land  was  platted  into  town  lots 
only  a  few  thereof  had  been  occupied  up  to  the  commencement  of 
this  action,  would  not  excuse  the  laches  of  the  plaintiff,  nor  prevent 
the  running  of  the  statute  of  limitations.     Id. 

10.  Contracts — subscription  to  corporate  stock  payable  in  installments. 
Under  a  contract  of  subscription  to  stock  in  a  corporation  providing 
for  payment  of  the  same  in  installments  ''as  the  directors  from  time  to 
time  may  order,''  if  the  authority  of  the  board  of  directors  be  not 
exercised  for  more  than  ten  years,  the  right  of  action  for  such  install- 
ments will  be  deemed  barred  by  the  statute  of  limitations.  Chreai 
Western  Teh  Co.  v.  Purdy,  431. 

11.  Bar  not  avoided  as  to  one  not  party  to  action.  Several  years  pre- 
ceding the  commencement  of  this  action,  in  proceedings  instituted  for 


Index.  833 

LIMITATION    OF    ACTIONS.    Period   op   limitation  in  particular 
CASES.     Continued. 

the  appointment  of  a  receiver  of  the  plaintiff  company,  and  in  which 
the  latter  was  a  defendant,  an  order  of  court  was  made  requiring 
assessments  to  be  made  upon  the  stockholders  for  the  amount  of  their 
unpaid  subscriptions  to  stock.  Held,  that  the  defendant  not  being  a 
party  to  that  proceeding,  he  was  not*  bound  thereby,  and  said  order 
did  not  operate  to  stop  the  running  of  the  statute.     Id. 

12.  Quieting  title — swamp  lands — adverse  possession.  The  lands  in 
controversy  were  returned  to  the  general  land-office  as  swamp  lands 
under  the  swamp-land  act  of  congress  of  1850,  but  in  1858  the  secretary 
of  the  interior  certified  the  land  as  being  a  part  of  a  grant  to  aid  in 
building  a  railroad  from  Dubuque  to  Sioux  City ;  said  grant  being 
made  subject,  however,  to  all  prior  sales  or  other  disposition  within  its 
limits.  The  land  was  never  in  the  actual  occupation  of  anyone  prior 
to  the  commencement  of  this  action.  Held,  that  the  fee-simple  title 
to  the  land  passed  to  the  state  by  virtue  of  said  act  of  congress  of 
1850,  and  to  the  county  by  the  act  of  the  general  assembly  of  1853, 
and  the  legal  possession  thereunder  never  having  been  disturbed  by 
the  defendant  nor  its  grantors  this  action  was  not  barred  by  the  stat- 
ute of  limitations.    American  Emigrant  Co,  v.  Fuller,  699, 

13.  Laches — abandonment  of  title.  No  patent  was  ever  issued  trans- 
ferring the  lands  in  question  to  the  state,  but  the  character  of  the 
land  was  readily  ascertainable  by  anyone,  the  records  of  the  county 
showed  a  conveyance  of  it  to  the  plaintiff,  and  the  judgment  referred 
to  was  rendered  only  ^yq  years  prior  to  the  commencement  of  this 
action.  Held,  that  the  absence  of  any  public  action  on  the  part  of 
the  plaintiff  in  relation  to  said  land  for  five  years  preceding  this  action 
was  not  sufficient  to  create  a  presumption  of  abandonment  of  title  by 
the  plaintiff,  nor  that  it  bad  acquiesced  in  the  adverse  title  of  the 
defendant.    Id. 

14.  Limitation  of  actions — non-residents — evidence.  In  an  action  for 
damages  for  the  breach  of  a  covenant  of  warranty  in  a  deed  for  lands 
commenced  more  than  ten  years  after  the  execution  of  the  deed,  the 
defendant,  who  was  a  non-resident,  sought  to  show  that  the  action  was 
barred  because  he  had  for  the  period  of  ten  years  maintained  an  agency 
in  the  county  wherein  the  lands  were  situated,  and  offered  evidence 
tending  to  show  that  he  had  kept  an  office  in  such  county  for  the  pur- 
X>ose  of  transacting  a  land  business  during  the  time  specified,  and 
that  a  person  named  l|ad  acted  as  clerk  in  charge  of  the  office.  Books 
of  record,  which  were  claimed  to  have  been  brought  from  that  office, 
and  which  showed  transactions  in  regard  to  the  lands  in  controversy, 
were  offered  in  evidence,  but  were  not  identified  as  being  the  record 
of  an  office  or  agency  kept  by  the  defendant,  and  were,  therefore, 
rejected.  Furthermore,  it  did  not  appear  that  the  purchase  of  the 
land  in  question  was  a  transaction  gi'owing  out  of  the  business  of  that 
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office.    Heldf  that  the  jary  was  authorized  in  finding  that  the  defend- 
ant did  not  have  an  office  or  agency  in  the  county  wherein  the  lands 
were  situated  within  the  meaning  of  section  2613  of  the  Code.   Bellows 
. «.  Litchfleld,  S6, 

LIS  PENDENS. 

Bights  of  lessee. 

Lease  of  J^xnds  pending  UtigaUon — constructive  noHee.  Under  a  lease 
of  lands  taken  pending  proceedings  to  foreclose  the  lessor's  equity  of 
redemption  in  the  leased  premises,  the  lessee  will  hold  said  premises 
subject  to  the  rights  of  the  plaintiff  in  said  proceeding,  and  will 
be  bound  by  the  judgment  rendered  therein  although  not  made  a 
party  thereto.     Stanbrough  v.  Cook,  705. 

MANDAMUS. 

To  ENFORCE  DECREE   AGAINST  RAILROAD   OOMPANT.      See  Ballroads,  5,  6. 

MASTER  AND  SERVANT. 
Master's  duty  to  employes. 

1.  Railroads — roadways — duty  to  employes.  It  is  the  duty  of  a  rail- 
road company  to  use  ordinary  care  and  supervision  to  keep  its  road- 
way in  a  good  and  safe  condition  for  the  operation  of  its  trains  by  its 
employes,  to  the  end  that  its  employes  may  not  be  exposed  to  unnec- 
essary hazards  in  such  employment.  McKee  v.  Chi4:ago,  B.  L  f  P. 
By.  Co,,  616. 

2.  Decree  of  care  required.  A  brakeman  on  a  freight  train,  observ- 
ing that  stones  were  being  thrown  from  the  track  under  one  of  the 
defendant's  cars,  went  forward  from  the  caboose,  and  climbed  down 
the  ladder  on  the  side  of  said  car,  and  while  hanging  low  on  the 
ladder,  and  looking  under  the  car,  with  his  back  toward  the  locomo- 
tive, his  head  came  in  contact  with  a  wing  fence  at  the  end  of  a 
cattle-guard,  and  he  was  instantly  killed.  The  evidence  showed  that 
the  stones  which  attracted  the  attention  of  the  decedent  were  thrown 
out  by  a  brakebeam,  which  was  down  and  dragging;  that  in  operating 
trains  it  sometimes  happens  that  a  brakebeam,  or  other  appurtenance 
of  the  trucks  of  a  car,  gets  out  of  order,  and  that  it  is  the  duty  of  the 
brakeman  who  discovers  it  to  report  the  fact  to  the  conductor,  and  under 
his  direction  to  ascertain  what,  if  anything,  requires  attention,  and,  if 
necessary,  to  stop  the  train ;  that  to  make  the  required  examination 
it  may  be  proper  for  the  brakeman  to  descend  the  ladder  at  the  end 
or  on  the  side  of  the  car,  and  look  under  it  while  the  train  is  in  motion. 
It  did  not  appear,  however,  that  such  an  event  was  of  common  occur- 
rence, nor  that  any  accident  caused  by  the  location  of  a  wing  fence 
had  ever  happened  on  the  road  of  the  defendant,  although  its  road  had 
been  operated  many  years.     Heldf  that  conceding   that  the  fence 
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could,  with  reasonable  oare,  have  been  so  constructed  that  the  deced- 
ent would  have  passed  the  same  without  injury,  yet  the  accident  was 
so  improbable,  and  was  due  to  causes  of  such  rare  occurrence,  that 
the  defendant,  in  the  exercise  of  reasonable  diligence,  was  not 
required  to  provide  against  it.     Id. 

Use  op  defective  appuance  by  employe. 

3.  Contributory  negligence.  The  decedent,  having  been  employed 
as  brakeman  on  the  division  of  the  road  on  which  the  accident 
occurred,  for  about  three  years,  with  his  runs  usually  in  daylight,  and 
it  appearing  that  there  were  about  four  hundred  wing  fences  on  such 
division,  substantially  like  that  in  question  as  to  plan  of  construction, 
and  the  distance  thereof  from  the  track ;  and  it  further  appearing  that 
the  side  ladders  of  a  car  could  be  used  with  safety  in  examining  the 
condition  of  trains  while  passing  said  wing  fences,  but  that  it  was 
apparent  to  anyone  who  had  observed  the  width  of  the  spaces  between 
the  fences  and  the  passing  cars,  that  a  person  could  not  safely  swing 
out  from  a  car  while  passing  such  a  fence,  on  its  level,  more  than  two 
feet,  held,  that  the  decedent  must  be  presumed  to  have  known,  from 
his  opportunity  to  have  acquired  such  knowledge,  that  the  distance 
between  the  fence  in  question  and  a  passing  car  made  it  unsafe  for 
one  to  swing  out  more  than  two  feet  from  the  oar,  as  he  did,  and  that 
in  exposing  himself  unnecessarily  to  such  danger,  the  decedent  was 
guilty  of  c)»ntributory  negligence.     [Beck,  G.  J.,  dissentmg.']    Id, 

Neougence.    See  Negligence,  15. 

MECHANICS'  LIEN. 

Property  ll^le  to. 

Ostensible  owner — construction  of  statute— foreclosure.  One  holding 
a  power  of  attorney  to  buy  and  sell  real  estate  for  another,  and  until 
the  sale  thereof  to  rent  the  same,  or  to  occupy  continuously  himself, 
and  to  hold  the  same  in  all  respects  as  if  he  was  the  absolute  owner 
thereof,  is  an  owner  within  the  meaning  of  section  10,  chapter  100,  of 
the  Laws  of  the  Sixteenth  General  Assembly;,  and  where  such  a 
person  purchased  a  town  lot,  and  took  a  deed  in  the  name  of  his  prin- 
cipal, but  such  deed  was  not  recorded,  and  material  was  sold  to  the 
agent  for  the  construction  of  a  house  thereon,  under  the  representa- 
tion that  he  was  building  the  same  to  occupy  himself,  and  he  did 
afterwards  so  occupy  it,  and  was  supposed  by  the  furnisher  of  the 
material  to  be  the  owner,  held,  that  the  party  supplying  said  mate- 
rials was  entitled  to  a  mechanic's  lien  therefor,  and  to  have  the  same 
foreclosed  against  said  property  as  against  the  actual  owner  thereof. 
Knapp  V.  Greenwood,  1. 

MERGER. 

Of  mortgage  lien  in  legal  title. 

Payment — assignment.  Where  one  in  consideration  of  a  conveyance 
of  real  estate  assumed  the  payment  of  a  mortgage  thereon,  and  after- 
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wards  apon  making  payment  of  the  moi'tgage  indebtedness  took  an 
assignment  of  the  mortgage  to  himself,  held,  that  the  lien  of  the  mort- 
gage was  merged  in  the  legal  title,  and  that  a  judgment  against  the 
mortgagor,  rendered  subsequent  to  the  mortgage,  was  a  superior  lien 
to  that  of  the  mortgage  in  the  hands  of  such  assignee.  Fouche  v,  DeJk, 
297. 

MISTAKE. 

Of  law. 

1.  Mistake  as  to  title— payment  of  taxes — estoppel.  For  twenty-two 
years  prior  to  the  time  that  the  plaintiff  acquired  his  title  from  the 
county,  the  defendant's  grantor  paid  the  taxes  upon  the  land  in  con- 
troversy under  the  belief  that  it  held  the  title  thereto,  but  the  land 
during  such  period  in  fact  belonged  to  the  county,  and  was  exempt 
from  taxation.  Held^  that  the  plaintiff  as  the  grantee  of  the  county 
was  not  estopped  from  denying  the  defendant's  title,  nor  was  the  plain- 
tiff liable  for  the  taxes  so  paid.    Hays  v.  McCormicJc,  89. 

2.  Taxes— payment  hy  mistake — rdmhursement.  The  plaintiff  not 
having  been  relieved  of  any  burden  devolving  upon  him  by  the  pay- 
ment of  the  taxes  above  indicated,  lieldf  that  he  could  not  be  required 
to  reimburse  the  defendant  therefor  as  a  condition  to  having  his  title 
quieted.    Id, 

Of  FACfT. 

3.  Seeovery  of  money  paid  hy  mistake.  C  having  paid  interest 
upon  the  amount  of  his  note  and  mortgage  to  K.  under  the  mistaken 
belief  that  the  latter  had  paid  such  amount  to  S.  in  satisfaction  of  the 
mortgage  held  by  him,  held,  that  G.  was  entitled  to  recover  of  E.  the 
amount  of  interest  so  paid.     Security  Co.  v.  Kent,  SO, 

MORTGAGES  OF  PERSONAL  PROPERTY. 

What  mat  be  mortgaged. 

1.  Money  demands  not  yet  earned.  Demands  for  money  not  yet 
earned  may  be  mortgaged.     Sandwich  Mfg.  Co,  v.  Robinson,  667, 

Description  of  property. 

2.  Sufficiency  of  descripii<yn.  A  mortgage  upon  all  threshing 
machine  accounts,  which  the  mortgagor  shall  earn  or  shall  become  due 
him  by  the  work  of  a  certain  machine  therein  described,  and  in  the 
mortgagor's  possession,  from  the  date  of  said  mortgage  until  the 
mortgage    indebtedness    is    paid   in    full,    is  too   indefinite    in  its 

'    description  to  charge  third  persons    with    notice.     [Beck,  G.    J.. 
dissenting,']    Id. 

Right  of  possession. 

3.  As  against  attaching  creditors.  After  acquiring  title  to  a  chattel 
mortgage  the  plaintiffs  caused  execution  to  issue  upon  a  judgment 
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held  by  them  against  the  mortgagor,  and  had  the  same  levied  upon 
the  mortgaged  property.  Afterwards  they  served  notice  of  their 
ownership  of  said  property  under  said  mortgage,  and  demanded  the 
possession  ther^f,  and  its  release  from  levies  of  execution  and 
attachment  in  favor  of  certain  other  creditors  of  the  mortgagor.  Seld, 
that  the  plaintiffs  were  entitled  to  the  possession  of  said  property  by 
virtue  of  said  mortgage,  but  that  their  demand  upon  the  sheriff  for  pos- 
session operated  as  an  abandonment  of  their  levy  upon  the  property 
under  said  execution,  and  left  the  property  freed  from  all  the  writs  in 
the  sheriff's  hands.     Blotchy  Bros.  v.  (yNeill,  374. 

Validity  as  to  third  parties. 

4.  Mortqage  on  growing  crops — sale — purchaser  charged  ttHth  notice 
after  harvest.  The  record  of  a  mortgage  upon  crops  to  be  raised  by  a 
person  named  upon  certain  described  premises  is  notice  of  such  lien 
upon  said  property  after  the  crops  have  been  harvested  and  carried 
to  market,  as  against  a  purchaser  of  the  same  upon  the  market  in 
good  faith.      Wright  v.  Dickey  Co.,  SS2. 

5.  Uncertainty  of  description — noti<:e — evidence.  A  chattel  mortgage 
which  is  void  for  uncertainty  in  the  description  of  the  property  it  is 
intended  to  cover  may  yet  be  introduced  in  evidence  as  against  an 
execution  creditor  who  has  seized  the  mortgaged  property,  where 
assurance  is  given  that  the  evidence  will  be  followed  with  proof  of 
actual  notice  of  the  mortgage  by  the  execution  creditor  prior  to 
making  the  levy.     Ordicay  v.  Kittle,  752. 

6.  Power  of  one  partner  to  execute  on  firm  property  to  creditor. 
Where  one  member  of  a  firm,  without  the  knowledge  or  consent  of 
liis  copartner,  executed  a  chattel  mortgage  upon  a  part  only  of  the 
property  of  the  firm  to  secure  a  partnership  indebtedness,  and  such 
action  was  afterwards  acquiesced  in  by  the  other  partner,  the  latter 
claiming,  and  having  previously  exercised,  the  same  authority,  and 
the  chattel  mortgagee  soon  afterwards  iooY  possession  of  the  mort- 
gaged property,  and  proceeded  to  dispose  of  the  same  and  to  apply 
the  proceeds  upon  the  indebtedness  secured  by  such  mortgage,  held, 
that  the  mortgage  was  valid  as  against  a  subsequent  attaching  creditor 
of  the  firm.     Letts,  Fletcher  4r  Co.  v.  McMaster  <f  Dryden,  446. 

7.  Failure  of  mortgagee  to  take  possession  of  portion  of  property. 
A  part  of  the  property  included  in  a  certain  mortgage  consisted  of 
forty  hogs,  which  had  been  purchased  by  one  D.  with  money  bor- 
rowed of  C.  and  L.  for  that  purpose,  under  an  agreement  that  they 
were  to  be  shipped  to  Sioux  City,  sold,  and  the  profits  divided  between 
said  D.  and  the  defendant  firm.  The  hogs  having  sold  for  sufficient 
only  to  pay  the  loan,  the  entire  proceeds  were  paid  to  C.  and  L. 
Seld,  that  the  mortgagees  were  not  accountable  for  the  value  of  the 
hogs,  and  their  action  was  no  evidence  of  fraud.    Id, 
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8.  Secret  lien — effect  on  subsequent  conveyance.  Some  time  before 
the  execution  of  a  mortgage  the  mortgagee  had  reoeiyed  a  mortgage 
upon  the  firm's  property  to  seoore  a  part  of  the  «ame  indebtedness, 
but  the  same  was  neyer  recorded,  and  when  the  mortgage  in  question 
was  accepted  the  indebtedness  under  the  former  mortgage  was 
included  therein,  and  that  mortgage  surrendered.  Held,  that  as  the 
mortgagees  were  claiming  nothing  by  virtue  of  the  former  mortgage 
the  secret  character  of  that  lien  could  not  affect  the  validity  of  the 
mortgage  last  executed.    Id. 

Validitt  as  RELATING  TO  GENERAL  ASSIGNMENTS.    See  Assignment  for 
Benefit  of  Creditors,  1,  2,  3,  4. 

Attachment. 

9.  Levy  on  mortgaged  chattels — tender  to  mortgagee.  A  tender  to 
the  mortgagee  of  the  amount  due  under  a  chattel  mortgage,  or  the 
deposit  of  such  sum  with  the  clerk  of  the  district  court,  by  an  attach- 
ment or  execution  creditor  after  the  levy  of  his  attachment  or  execu- 
tion upon  the  mortgaged  chattels,  will  not  make  such  levy  valid. 
Blotcky  Bros.  v.  CNeill,  674. 

Priority  op  liens.    See  Sales,  2. 
MORTGAGES  OF  REAL  ESTATE. 
Consideration. 

1.  Fraud  of  agent.  Where  C,  having  land  mortgaged  to.  S., 
employed  a  loan  agent  to  negotiate  for  him  another  mortgage  upon  the 
same  land  with  which  to  pay  off  the  former  mortgage  indebtedness, 
and  said  loan  agent  took  from  C.  his  note  and  mortgage  for  the 
required  sum  payable  to  the  order  of  E.,  and  promised  to  pay  the 
money  received  thereon  to  the  satisfaction  of  the  mortgage  to  S.,  and 

.  the  note  and  mortgage  given  by  C.  were  accepted  by  E.  under  the 
belief  that  certain  moneys  collected  by  the  loan  agent  for  him  had 
been  paid  to  C,  but  the  money  was  not  so  paid,  nor  was  it  applied 
upon  the  mortgage  to  S.,  and  had  in  fact  been  converted  by  said 
agent  to  his  own  use  before  the  execution  of  C.'s  note  and  mortgage 
to  E.,  held,  that  the  note  and  mortgage  to  E.  were  void  for  want  of 
consideration.    Security  Co.  v.  Kent,  SO, 

2.  Recovery  of  money  paid  by  mistake.  C.  having  paid  interest  upon 
the  amount  of  his  note  and  mortgage  to  E.  under  the  mistaken  belief 
that  the  latter  had  paid  such  amount  to  S.  in  satisfaction  of  the 
mortgage  held  by  him,  held,  that  0.  was  entitled  to  recover  of  E.  the 
amount  of  interest  so  paid.    Id, 
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3.  Payment — <U9ignment.  Where  one  in  consideration  of  a  oonvey- 
anoe  of  real  estate  assumed  the  payment  of  a  mortgage  thereon,  and 
afterwards  upon  making  payment  of  the  mortgage^  indebtedness  took 
an  assignment  of  the  mortgage  to  himself,  held,  that  the  lien  of  the 
mortgage  was  merged  in  the  legal  title,  and  that  a  judgment  against 
the  mortgagor,  rendered  subsequent  to  the  mortgage,  was  a  superior 
lien  to  that  of  the  mortgage  in  the  hands  of  suoh  assignee.  Fouche  v» 
Delk,  £97, 

4.  Assumptionby subsequent grantee-^payment — subrogation.  Where 
one  purchases  real  estate  subject  to  a  mortgage,  which  he  assumes 
and  agrees  to  pay  as  part  of  the  consideration  for  said  property,  he 
will  not  be  entitled  upon  the  payment  of  said  mortgage  to  be  subro- 
gated to  the  rights  of  the  mortgagee,  and  enforce  the  same  against  a 
purchaser  of  the  property  at  foreclosure  sale  under  a  second  mort* 
gage.    Kellogg  v,  Colbyj  61S, 

FORECLOSURB. 

5.  Redemption — right  of  possession.  An  adjudication  entitling 
persons  interested  in  real  estate  to  redeem  from  a  foreclosure  sale 
thereof  after  the  expiration  of  the  statutory  period  for  redemption  will 
not  entitle  such  persons,  nor  those  claiming  under  them,  to  the 
possession  of  suoh  property  during  the  extension  of  time  for  redemp- 
tion, and  after  the  delivery  of  a  sheriff's  deed  under  said  sale.  Stan- 
brough  v.  Cook,  706, 

See  Lis  Pendens. 

MUNICIPAL  CORPORATIONS. 

Powers. 

Nuisances— fines,  A  city  or  incorporated  town  has  no  authority  to 
provide  by  ordinance  for  the  punishment  by  fine  of  persons  guilty  of 
the  crime  of  nuisance.  City  of  Knoxville  v.  Chicago,  B.  ^  Q,  By,  Co,, 
656. 

NEGLIGENGE. 

Proximate  cause. 

1.  Personal  injury — defective  bridge.  While  the  plaintiff  was  riding 
in  a  sleigh  across  a  bridge,  maintained  by  the  defendant,  her  horse 
suddenly  fell  dead  against  the  railing  at  the  side  of  the  bridge,  which 
gave  away,  and  caused  the  horse  to  fall  over  the  side  to  the  ground 
below,  carrying  the  sleigh  and  plaintiff  with  him.  The  bridge  was  but 
twelve  feet  wide,  and  the  railings  were  two  and  one-half  feet  high.  The 
evidence  showed  that  the  horse  fell  either  from  disease  or  because  he 
was  improperly  harnessed  and  driven.  Heldf  that  conceding  that  if 
the  railing  of  the  bridge  had  been  of  sufficient  height  and  strength  to 
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bear  the  weight  of  the  horse  the  accident  wonldnot  have  happened,  the 
condition  of  the  railing  and  the  narrowness  of  the  bridge  were  not  the 
proximate  cause  of  the  plaintiff's  injuries.  McClain  v.  Gardeti  Grove, 
255. 

KaILROADS — DUTY  TO  EMPLOYES. 

2.  Railroads — roadtcays.  It  is  the  duty  of  a  railroad  company  to 
use  ordinary  care  and  supervision  to  keep  its  roadway  in  a  good  and 
safe  condition  for  the  operation  of  its  trains  by  its  employes,  to  the 
end  that  its  employes  may  not  be  exposed  to  unnecessary  hazards  in 
such  employment.    McKee  v.  Chicago,  R.  I.  ^  P.  Ry.  Co.,  616. 

3 .  Degree  of  care  required.  A  brakeman  on  a  freight  train,  observ- 
ing that  stones  were  being  thrown  from  the  track  under  one  of  the 
defendant's  cars,  went  forward  from  the  caboose,  and  climbed  down 
the  ladder  on  the  side  of  said  car,  and  while  hanging  low  on  the 
ladder,  and  looking  under  the  car,  with  his  back  toward  the  locomo- 
tive, his  head  came  in  contact  with  a  wing  fence  at  the  end  of  a 
cattle-guard,  and  he  was  instantly  killed.  The  evidence  showed  that 
the  stones  which  attracted  the  attention  of  the  decedent  were  thrown 
out  by  a  brakebeam,  which  was  down  and  dragging;  that  in  operating 
trains  it  sometimes  happens  that  a  brakebeam,  or  other  appurtenance 
of  the  trucks  of  a  car,  gets  out  of  order,  and  that  it  is  the  duty  of  the 
brakeman  who  discovers  it  to  report  the  fact  to  the  conductor,  and 
under  his  direction  to  asceitain  what,  if  anything,  requires  attention, 
and,  if  necessary,  to  stop  the  train ;  that  to  make  the  required  examin- 
ation it.may  be  proper  for  the  brakeman  to  descend  the  ladder  at  the 
end  or  on  the  side  of  the  car,  and  look  under  it  while  e  train  is  in 
motion.  It  did  not  appear,  however,  that  such  an  event  was  of 
common  occurrence,  nor  that  any  accident  caused  by  the  location  of  a 
wing  fence  had  ever  happened  on  the  road  of  the  defendant,  although 
its  road  had  been  operated  many  years.  Held,  that  conceding  that 
the  fence  could,  with  reasonable  care,  have  been  so  constructed  that 
the  decedent  would  have  passed  the  same  without  injury,  yet  the 
accident  was  so  improbable,  and  was  due  to  causes  of  such  rare 
occurrence,  that  the  defendant,  in  the  exercise  of  reasonable  dili- 
gence, was  not  required  to  provide  against  it.    Id, 

Contributory  negligence. 

4.  Personal  injury — omission  to  instruct  jury.  Where  in  an  action 
for  damages  for  personal  injuries  sustained  through  the  negligence 
of  a  railway  company,  no  instructions  were  asked  or  given  to  the  jury 
concerning  the  rules  of  contributory  negligence  as  affecting  the 
plaintiff's  right  to  xecover,  but  the  petition  alleged  the  exercise  of 
care  on  the  part  of  the  plaintiff,  and  it  clearly  appeared  from  the 
evidence  that  the  defendant  was  negligent,  and  that  the  plaintiff  was 
free  from  negligence,  held,  that  the  omission  in  the  instructions  was 
without  prejudice  to  the  defendant.  Flanagan  v.  Baltimore  ^  0.  Ry, 
Co.,  639. 
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5.  Defective  sidewalk— personal  injury — instructions  to  jury.  In 
its  instruction  with  reference  to  the  plaintiff's  freedom  from  negli- 
gence, the  conrt  directed  the  jury  to  take  into  consideration  ''the 
defective  condition  of  the  walk  at  and  prior  to  the  time  of  the  injuiy/' 
as  alleged  in  the  plaintiff's  petition,  her  knowledge  thereof,  and  her 
ability  to  walk  thereon.  Held,  that  it  not  being  the  purpose  of  such 
instruction  to  inform  the  jury  as  to  the  defendant's  negligence,  but 
that  of  the  plaintiff,  the  language  was  not  prejudicial  when  construed 
with  the  other  instructions  given.     Hunger  v.  City  of  Waterloo,  559. 

6.  Railroads — eustom^personal  injury.  The  plaintiff  as  custodian 
of  the  defendant's  oil  house  had  to  place  the  switch  lights  on  the 
stands  every  evening,  and  collect  them  for  cleaning  and  filling 
«very  morning.  While  engaged  in  collecting  the  lamps  one  morning, 
and,  while  walking  between  two  of  the  defendant's  tracks,  the 
plaintiff  saw  a  mail  and  express  car  pushed  by  a  switch  engine 
coming  toward  him  on  the  main  track,  and  stepped  onto  a  sidetrack 
and  turned  with  his  back  to  the  approaching  car  to  give  warning  to  one 
S.  that  a  man  with  a  team  was  on  the  crossing.  Before  he  had  turned 
facing  the  car  again  the  car  had  been  ''kicked"  by  the  engine  onto  the 
sidetrack,  and  the  same  struck  the  plaintiff  while  in  the  act  of  taking  a 
lamp  from  the  switch  stand,  and  injured  him.  The  evidence  showed 
that  the  oar  in  questidn  was  regularly  taken  from  the  sidetrack  every 
morning  and  pushed  back  to  a  train  on  the  main  track,  and  that  the 
•oar  had  never  been  known  to  be  pushed  back  onto  the  sidetrack  after 
it  had  been  pulled  out.  Held,  that  the  plaintiff  was  guilty  of  contrib- 
utory negligence,  and  was  not,  therefore,  entitled  to  recover  damages 

*    -of  the  defendant  for  the  injuries  sustained.     Collins  v.  Burlington,  C. 
B.  f  JSr.  By.  Co.,  346. 

7.  Bailroads — custom — personal  injury— justification.  One  who 
turns  his  back  to  a  moving  train,  while  standing  on  a  railway  track, 
merely  to  satisfy  his  curiosity,  will  not  be  justified  in  relying'  upon 
a  custom  as  to  the  movement  of  trains,  which,  if  observed,  would 
have  rendered  his  action  safe.     Id. 

8.  TJse  of  defective  appliances  hy  employe.  The  decedent,  having 
been  employed  as  brakeman  on  the  division  of  the  road  on  which  the 
accident  occurred  for  about  three  years,  with  his  runs  usually  in  day 
light,  and  it  appearing  that  there  were  about  four  hundred  wing  fences 
on  such  division  substantially  like  that  in  question  as  to  plan  of  con- 
struction, and  the  distance  thereof  from  the  track;  and  it  further 
appearing  that  the  side  ladders  of  a  car  could  be  used^with  safety  in 
examining  the  condition  of  trains  while  passing  said  wing  fences,  but 
that  it  was  apparent  to  anyone  who  had  observed  the  width  of  the 
spaces  between  the  fences  and  the  passing  cars,  that  a  person  could 
not  safely  swing  out  from  a  car  while  passing  such  a  fence,  on  its 
level,  more  than  two  feet,  held,  that  the  decedent  must  be  presumed 
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.  to  have  known,  from  his  opportunity  to  haye  acquired  raoh  knowl* 
edge,  that  the  distance  between  the  fence  in  question  and  a  passing^ 
car  made  it  unsafe  for  one  to  swing  out  more  than  two  feet  from  the 
car,  as  he  did,  and  that  in  exposing  himself  unnecessarily  to  such 
danger  the  decedent  was  guilty  of  contributory  negligence.  [Beok, 
0.  J.,  dissenting.']    McKee  v.  Chicago,  S.  I.  4"  P*  -By-  Co.,  616, 

9.  Bailroads — construction  of  road — rules  for  employes,  A  rule  of  a- 
railroad  company,  designed  for  the  guidance  of  its  track  repairers,  that 
''they  must  see  that  no  lumber,  wood,  stone,  materials  or  tools  are 
placed  at  any  time  within  five  feet  of  the  rail,"  is  not  evidence  that  a 
eattle-guard  fence  built  three  feet  and  ten  inches  from  the  rail  was 
improperly  constructed.  Neither  is  a  rule  requiring  such  employes  to- 
keep  the  fences  and  cattle-guards  in  good  repair  evidence  of  the  negli- 
gence of  a  railroad  company  in  permitting  such  a  fenoe  to  stand  too 
close  to  the  track,  when  it  is  not  claimed  that  the  fenoe  in  question 
was  out  of  repair.    Id. 

10.  Bailroads — defective  roadbed — death  of  engineer.  The  evidence 
tended  to  show  a  faulty  construction  of  the  defendant's  roadbed  at  the 
place  of  the  accident;  that  many  of  the  ties  were  in  bad  condition, 
and  not  suitable  for  use,  and  that  the  provision  for  the  passage  of 
water  under  the  bridge  was  insufficient ;  that  the  deceased  hadnotl>een 
informed  of  anything  that  required  unusual  care  at  the  place  of  the 
accident,  though  he  had  been  warned  to  guard  against  danger  at  two- 
other  places ;  that  he  seemed  to  have  managed  his  engine  with  reason- 
able care;  that  before  the  place  of  the  accident  was  reached  the 
deceased  had  applied  the  airbrakes,  but  had  released  them  when  the 
level  track,  within  a  short  distance  of  the  bridge,  was  reached ;  that  he 
was  in  his  proper  place,  looking  ahead,  when  the  accident  occurred,  but 
a  fog  prevented  him  from  seeing  the  ice  on  the  track  until  too  late  to- 
check  the  train,  and  avoid  the  collision  in  which  he  was  killed.  Held, 
that  the  jury  were  justified  in  returning  a  verdict  against  the  defend- 
ant for  damages  for  the  death  of  the  engineer.  Scagel  v,  Chicago,  M. 
f  St.  P.  By,  Co.,  380. 

11.  Bailroads — defective  roadbed — death  of  engineer.  It  appearing 
that  when  the  defendant's  section  foreman  examined  the  bridges  a  few 
hours  before  the  accident  the  river  was  then  rising  rapidly,  that  the 
stream  was  accustomed  to  rise  rapidly,  and  had  been  as  high  several 
times  before  since  the  defendant's  railway  had  been  constructed,  and 
that  twelve  or  fifteen  years  before  the  track  at  the  same  point  had 
been  washed  out,  held,  that  the  finding  of  the  jury  that  the  defendant 
was  guilty  of  the  want  of  ordinary  care  in  patrolling  its  track  was 
supported  by  the  evidence.    Id, 

Evidence. 

12.  .  Bailroads — defective  car— personal  ir^ry.  The  only  evidence 
that  the  car  complained  of  by  the  plaintiff  was  defective  was,  that 
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while  the  same  was  being  moved  by  pushing  the  car  ahead  of  an 
engine  over  the  defendant's  track  it  was  derailed  on  a  curve.  On  the 
other  hand  it  appeared  that  the  oar  was  carefully  examined  by  the 
defendant's  ear  inspector  the  day  before  the  accident,  and  by  the  car 
inspector  and  the  foreman  of  the  engine  house  the  day  after  the  acci- 
dent, and  found  each  time  to  be  in  perfect  order.  It  further  appeared 
that  the  truck  used  with  the  car  in  question  was  in  general  use  in  six 
states,  and  is  used  by  many  of  the  leading  railroads  of  the  country 
acceptably.  Seld,  that  a  verdict  for  the  plaintiff  was  not  supported 
by  the  evidence.     O*  Ckmnor  v.  Illinois  Cent.  Ry.  Co.,  105. 

13.  Railroads— fire— presumptions — instructions  to  jury.  Proof  of 
damage  by  fire,  set  by  sparks  from  a  railway  company's  engine, 
raises  a  presumption  of  negligence  on  the  part  of  the  company,  which 
cannot  be  said,  as  a  matter  of  law,  to  be  overcome  by  proof  that  the 
engine  in  question  was  supplied  with  the  best  appliances  to  prevent 
the  escape  of  fire,  and  was  in  good  repair  at  the  time,  and  that  the 
same  was  not  negligently  handled.  Under  such  circumstances,  held, 
that  the  question  of  the  company's  negligence  was  properly  left  to  the 
jury.     Greenfield  v.  Chicago  ^  N.  W.  Ry.  Co.,  270. 

14.  Railroads — spreading  of  rails — instructions  to  jury.  The  acci- 
dent in  which  the  plaintiff  was  injured  having  been  caused  by  the 
spreading  of  the  rails,  the  defendant  asked  two  instructions  to  the 
effect  that  the  fact  that  the  switch  at  which  the  car  left  the  track  was 
not  locked  did  not  constitute  negligence,  if  the  purpose  of  the  lock 
was  not  to  prevent  spreading  of  the  rails.   These  instructions  the  court 

^modified,  by  adding  the  words,  ''If  the  defendant  used  due  care  and 
diligence,  as  herein  expressed,  to  otherwise  fasten  and  secure  the 
switch.''  Heldy  that  as  the  verdict  would  have  been  for  the  defendant 
if  the  jury  had  found  that  the  defendant  had  used  due  care  to  fasten 
and  secure  the  switch,  the  modification  of  the  instruction  was  without 
prejudice  to  the  defendant.     Flanagan  v.  Baltimore  ^  O.  Ry.  Co.,  6S9. 

15.  Master  and  servant— personal  injury— pleadifig — verdict.  The  plain- 
tiff was  a  bridge  builder  in  the  employ  of  the  defendant,  and  at  the  time 
of  receiving  his  injuries  was  engaged  in  assisting  in  the  removal  of  a 
heavy  timber,  known  as  a  chord,  from  a  truss  bridge  to  the  ground  by 
the  aid  of  a  pile  driver  and  flat  ear.  As  the  chord  was  raised  from  the 
bridge,  the  north  end  resting  on  the  flat  car  while  the  south  end 
extended  beyond  the  rear  of  the  car,  and  several  feet  higher  than  the 
north  end,  it  swung  against  the  leads  of  the  pile  driver,  and  became 
fast.  While  attempting  to  shove  the  chord  from  the  frame  the 
plaintiff's  leg  was  struck  by  the  chord,  and  broken.  Upon  the  trial 
the  plaintiff  testified  that  the  exhaust  of  the  engine  was  running  at 
this  time,  and  that  when  running  ''everything  worked  by  signs;" 
that  he  was  standing  at  the  south  end  of  the  car  to  keep  out 
of  the  way  of  the  chord  until  he  got  orderR,  when  the 
foreman  motioned  to  him,  and  shook  his  head  at  him  as  if  he  were 
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standing  there  too  long,  but  he  conld  not  hear  what  he  said;  that  the 
foreman  motioned  to  him  to  go  across  there  (the  wiiiness  illustrating 
with  a  forward  movement  with  the  hands),  and  that  he  went  over  and 
took  hold  of  the  chord,  when  there  was  a  slack  on  the  leads,  and  he 
was  struck  by  the  chord ;  that  when  the  foreman  made  said  signal  to 
the  plaintiff  he  was  standing  between  the  men  holding  the  leads  and 
the  oar  on  the  track.  The  plaintiff  further  testified,  "I  did  not  know 
what  he  (the  foreman)  motioned  at  me  for,  but  I  went  ahead  there." 
The  jury  found  specially  that  the  foreman  orderad  the  plaintiff  by 
motion  and  gesture  to  go  over  to  the  east  side  of  the  car,  and  push  the 
end  of  the  chord  resting  on  the  car  off  onto  the  ground,  and  returned 
a  general  verdict  in  favor  of  the  plaintiff.  Held,  that  the  special 
findings  were  not  supported  by  the  evidence,  and  that  under  the  alle- 
gations  of  the  petition  charging  the  defendant  with  negligence  in  that 
the  foreman  directed  the  above  action  of  the  defendant  by  motions 
and  gestures,  the  evidence  did  not  warrant  the  conclusion  of  negli- 
gence against  the  company  in  ordering  the  plaintiff  to  the  place  where 
he  was  injured.    McCarthy  v.  Chicago,  B,  I.  4'  P*  By,  Co.,  485, 

16.  Municipil  corporations — defective  sidewalks — notices-personal 
injury.  In  an  action  against  a  city  for  damages  on  account  of  injuries 
sustained  through  stepping  in  a  hole  in  the  sidewalk,  the  plaintiff  was 
inquired  of  as  to  what  was  the  condition  of  the  sidewalk  between  her 
house  and  the  corner,  that  being  the  place  where  the  accident  occurred, 
and  she  was  permitted  to  answer  that  the  walk  was  rickety,  and  had 
a  number  of  holes  in  it.  Held,  that  the  testimony  was  competent  as 
showing  the  general  defective  condition  of  the  walk,  which  should 
have  been  known  to  the-  officers  of  the  city,  and,  if  known  and 
repaired,  would  have  included  the  defect  in  question.  Munger  v.  City 
of  Waterloo,  659. 

17.  Municipal  corporations — defective  sidewalks — size  of  hole  in  walk. 
The  size  of  the  hole  into  which  the  plaintiff  stepped  being  in  evidence, 
held,  that  evidence  as  to  whether  the  hole  was  large  enough 
lengthwise  so  that  a  person  walking  crosswise  of  the  hole  could  have 
put  his  foot  in  it  was  properly  excluded,  as  the  question  left  the  size  of 
the  foot  entirely  to  inference.     Id. 

18.  Municipal  corporations — defective  sidewalks — condition  after  acci- 
dent. Evidence  of  the  condition  of  the  walk  in  such  case  two  months 
after  the  accident  may  be  properly  admitted  when  it  is  shown  that  the 
walk  was  in  a  like  bad  condition  since  long  prior  to  the  date  of  the 
injury.     Id, 

Instructions  to  jury. 

19.  Municipal  corporations — defective  sidewalk — knowledge  of  corpor- 
ation. The  court  having  stated  very  minutely  the  facts  upon  which 
the  plaintiff  sought  to  recover,  and  instructed  the  jury  that  the 
plaintiff's  recovery  must  depend  upon  such  facts  being  sustained  by 
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the  evidenoe,  it  was  not  erroneous  to  instruct  the  jury  that  if  the  walk 
had  been  ''notoriously  bad  and  out  of  repair/'  and  if  the  city  under- 
took to  repair  the  "defective"  walk,  and  left  it  in  "an  unsafe  condi- 
tion," it  would  be  presumed  to  have  known  of  its  condition.     Id. 

20.  Municipal  coiyorations — defective  sidewalks.  A  reference  in  the 
instructions  to  the  jury  to  the  defect  in  the  sidewalk  as  "the  danger- 
ous character  of  the  walk,"  heldj  not  to  be  deemed  prejudicial,  where, 
under  the  finding  of  the  jury,  the  defect  was  of  a  dangerous  character. 
Id.  » 

Pleading. 

I 

21.  Master  and  sej'vant — defective  machinery — knowledge  of  employer. 
In  an  action  by  an  employe  of  a  railroad  company  for  damages  for 
injuries  sustained  in  being  thrown  from  a  freight  car  alleged  to  be  so 
defectively  constructed  that  it  would  not  turn  a  curve,  an  allegation 
that  the  plaintiff's  injury  was  caused  wholly  by  the  defendant's 
negligently  using  and  permitting  to  be  used  the  car  so  defectively 
constructed  sufficiently  charges  negligence  on  the  part  of  the  defend- 
ant, although  such  negligence  could  only  be  proven  by  showing  that 
the  defendant  had  either  actual  or  constructive  knowledge  of  the 
defect,     (y  Conner  v.  I II.  Cent.  By.  Co.,  105,  " 

Bee  Damages,  Railroads,  Master  and  Servant. 

NEW  TRIAL. 

Grounds  for. 

1.  Newly  discovered  evidence.  A  new  trial  will  not  be  granted  in  a 
criminal  case  becaiise  of  the  affidavit  of  one  of  the  witnesses  for  the 
prosecution  that  he  was  mistaken  in  his  testimony  given  upon  the 
trial,  when  such  testimony  was  rebutted  by  witnesses  testifying  in 
behalf  of  the  defendant,  and  does  not  pertain  to  a  material  issue  in 
the  case.    State  v.  Potts,  S17. 

2.  Newly  discovered  evidence.  A  new  trial  will  not  be  granted  upon 
the  ground  of  newly  discovered  evidence  when  such  evidence  is 
merely  cumulative,  or  is  of  such  a  nature  as  should  have  been  discov- 
ered before  or  during  the  trial.     Stone  v.  Moore,  186. 

3.  Newly  discovered  evidence — construction  of  term  ** cumulative.^* 
Where  the  newly  discovered  evidence  for  which  a  new  trial  is  asked 
is  of  new  facts  or  acts  tending  to  favor  an  ultimate  fact  in  issue,  and 
is  not  merely  additional  proof  of  the  same  facts  or  acts  of  which  evi- 
dence was  offered  on  the  trial  in  proof  of  such  ultimate  fact,  it  is  not 
to  be  deemed  cumulative  within  the  rules  pertaining  to  granting  of 
new  trials.    Boggess  v.  Bead,  648. 

4.  Newly  discovered  evidence — showing  of  diligence.  As  showing  dili- 
gence to  obtain  such  newly  discovered  evidence  before  the  former 
trial  the  defendant  alleged  that  before  said  trial  he  made  inquiry  of  a 


846  Index. 

NEW  TRIAL.    Grounds  pob.     Continued, 

great  many  persons  whom  he  supposed  had  knowledge,  or  who  would 
be  likely  to  have  knowledge,  of  the  matters  in  issue  in  said  case,  and 
in  each  and  every  instanoe  pursued  eaoh  and  every  line  or  hint  of  evi- 
dence with  diligence,  to  the  full  extent  of  his  ability.  SeM,  that  the 
application  for  new  trial  was  not  deficient  in  the  showing  of  diligence 
because  the  names  of  the  persons  inquired  of  by  the  defendant  were 
not  set  out.     Id. 

5.  Newly  discovered  evidence — action  for  slander — plea  of  justification. 
•Under  the  provisions  of  sejctlon  2837  of  the  Code,  entitling  a  party  to 

a  new  trial  upon  the  ground  of  newly  discovered  evidence,  without 
exception  as  to  any  class  of  cases,  a  defendant  in  an  action  for  slan- 
der whose  defense  is  a  plea  of  justification  may  have  a  new  trial 
upon  the  above  ground.    Id. 

6.  Misconduct  of  jury— prejudice.  Where  a  juryman,  during  the 
trial  of  a  cause,  disputed  with  the  plaintiff,  as  to  the  testimony 
given  by  him  at  a  former  period  of  the  trial,  and  then,  in  an  offensive 
manner,  called  for  the  reading  of  the  reporter's  notes  of  such  testi- 
mony, and  afterwards  said  juryman  and  another  engaged  in  a  contro- 
versy with  the  plaintiff's  counsel  concerning  the  proper  construction 
of  certain  documentary  evidence,  and  because  of  such  oonduet  the 
court  instructed  the  jury  that  the  points  in  the  testimony  whioh  were 
the  subject  of  dispute  were  wholly  immaterial,  held,  that  while  the 
conduct  of  the  jur3rman  was  improper  it  could  not  be  said  in  view  of 
the  instruction  of  the  court  that  the  plaintiff  was  prejudiced  thereby. 
Truman  v.  Bishop ^  697. 

7.  Absence  of  defendant  from  trial.  The  fact  that  in  an  action  upon 
a  promissory  note  the  defendant  was  not  present  at  the  trial,  without 
more,  is  not  a  ground  for  setting  aside  the  judgment,  and  permitting 
a  new  trial.    Seiberling  v.  Schuster,  747. 

8.  Sufficiency  of  evidence  to  sustain  verdict.  Where  the  verdict  in 
a  criminal  cause  appears  to  the  supreme  court  to  be  against  the 
clear  weight  of  the  evidence,  the  cause  will  be  remanded  for  a  new 
trial.     State  v.  Wise,  596. 

Appeal  from  order  on  motion. 

9.  Record — reviexo.  Where,  upon  appeal  from  an  order  granting  a 
new  trial,  the  record  does  not  disclose  upon  which  of  the  several 
grounds  stated  in  the  motion  therefor  the  order  was  based,  the 
supreme  court  will  afiirm  the  action  of  the  trial  court,  if,  as  to  any  one 
of  said  grounds,  error  does  not  affirmatively  appear.  Wightman  v, 
Butler  Co.,  691. 

10.  Record — conflict  of  evidence.  Where,  in  support  of  a  motion  for 
new  trial  upon  the  ground  of  the  misconduct  of  one  of  the  jury,  an 
affidavit  was  filed  to  certain  facts,  which,  if  true,  warranted  the 
granting  of  a  new  trial,  and  the  juryman  in  question  made  an  affida- 
vit specifically  denying  the  charges  made,  held,  that  the  evidence  being 
^conflicting  the  finding  of  the  trial  court  was  conclusive.    Id, 
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NOTICE. 
Actual. 

1.  Chattel  mon'tgage — uncertainty  of  description.  Actual  notice  by 
an  execution  creditor  that  a  mortgage  is  claimed  upon  certain  property 
upon  which  the  execution  is  levied  will  render  a  mortgage,  otherwise 
Tbid  for  uncertainty,  valid  as  against  such  creditor.  Ordway  v. 
Kitne,  76$. 

Constructive. 

2.  Mortgage — sufficiency  of  description.  A  mortgage  upon  all 
threshing  machine  accounts,  which  the  mortgagor  shall  earn  or  shall 
become  due  him  by  the  work  of  a  certain  machine  therein  described, 
and  in  the  mortgagor's  possession,  from  the  date  of  said  mortgage 
until  the  mortgage  indebtedness  is  paid  in  full,  is  too  indefinite  in  its 
description  to  charge  third  persons  with  notice.  [Bbgk,  C.  J.,  dis- 
senting.']   Sandwich  Mfg.  Co.  v.  Bohinson,  567. 

3.  Effect — hcfna  fide  purchaser.  A  purchaser  of  real  estate,  with 
constructive  notice  that  the  title  thereto  is  based  upon  a  tax  title 
acquired  by  a  trustee  for  one  of  several  tenants  in  common,  is  not 
entitled  to  have  his  title  protected  against  the  right  of  the  co-tenants 
to  redeem,  by  reason  of  hia  being  a  remote  bona  fide  purchaser  for 
value.    Sorenson  v.  Davis,  405. 

4.  Mortgage  on  growing  crops — sale — purchaser  charged  with  notice 
after  harvest.  The  record  of  a  mortgage  upon  crops  to  be  raised 
by  a  person  named  upon  certain  described  premises  is  notice 
of  such  lien  upon  said  property  after  the  crops  have  been  harvested 
and  carried  to  market,  as  against  a  purchaser  of  the  same  upon  the 
market  in  good  faith.     Wright  v.  Dickey  Co.,  SSB. 

See  Beal  Property,  5. 

Op  rescission  of  contract. 

5.  Sales  of  personal  property — breach — remedy  of  vendor.  On  the 
evening  of  November  26  the  vehdor  telegraphed  the  vendee  that 
he  would  hold  the  cattle  until  the  next  day  subject  to  his  order, 
and  that  if  the  same  were  not  then  received  by  the  vendee  he  would 
take  steps  authorized  by  law  to  protect  himself.  Held,  that,  conced- 
ing such  a  notice  was  necessary,  the  vendor  was  not  obliged  to  state 
what  action  he  would  take  to  indemnify  himself  against  loss. 
Ingram  v.  Wackemagel,  82. 

Knowledge  of  agent. 

6.  Sale  of  liquors  to  minor— damages — lien  upon  real  estate.  Where 
a  lessee  of  real  estate  used  the  same  for  a  saloon,  which  was  open 
and  notorious,  and  of  so  disorderly  a  character  as  to  attract  ruffians, 
and  a  stabbing  afiPray  occurring  therein  was  published  in  two  daily 
papers  of  the  town,  and  the  husband  of  the  owner  of  the  premises 
collected  the  rents,  and  looked  after  the  property  for  her,  held,  that 
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the  owner  was  chargeable  with  notice  of  the  sale  of  intoxicating 
liquors  upon  said  premises  contrary  to  law,  and  that  the  plaintiff 
having  recovered  a  judgment  against  the  saloon  keeper  on  account  of 
the  unlawful  sale  of  liquors  to  a  minor  upon  said  premises  was  entitled 
to  have  the  same  established  as  a  lien  upon  said  real  estate.  Johnson 
«.  Qrimminger,  10, 

Service  of  by  hail. 

7.  Insurance— premium — payment — notice  of  suspension  of  policy. 
Under  section  2  of  chapter  210  of  the  Laws  of  1880,  providing 
that,  where  the  time  for  the  payment  of  the  premium  upon  a  policy 
of  insurance  is  fixed  by  note  or  other  contract,  the  insurance 
company  may,  within  thirty  days  before,  or  at  any  time  after,  the 
maturity  of  such  obligation,  serve  the  defendant  with  notice  in 
writing  that  unless  the  same  is  paid  within  thirty  days  his  policy 
will  be  suspended ;  and  providing,  further,  that  such  notice  may  be 
served  personally  or  by  registered  letter,  addressed  to  the  assured  at 
his  postoffice  address,  the  service  of  such  notice  by  mail  is  completed 
when  the  letter  is  properly  addressed  to  the  insured,  and  registered  at 
the  postoffice.     Boss  v.  Eawheye  Ins,  Co.,  586. 

Waiver  op. 

8.  Administrator's  sale— jurisdiction  of  court.  Where  about  four 
years  after  the  issuance  of  letters  of  administration  in  this  state  upon 
the  estate  of  a  deceased  non-resident,  during  which  time  no  claims  had 
been  filed  against  the  estate,  the  administrator  made^application  for 
permission  to  sell  certain  real  estate,  situated  in  the  same  county,  for 
the  payment  of  debts,  and  accompanying  said  application  was  a  state- 
ment of  account  in  favor  of  the  administrator  in  a  sum  about  equal  to 
the  value  of  said  real  estate,  upon  which  was  indorse  the  statement, 
that  said  account  was  just  and  true,  and  that  the  goods  and  estate  of 
the  deceased  in  Iowa  ought  to  be  sold  for  the  purpose  of  liquidating  the 
same,  which  indorsement  was  signed  by  the  administrator  of  the  same 
estate  in  Massachusetts,  and  'by  the  widow  of  the  deceased,  also  a 
resident  of  said  state,  on  behalf  of  herself  and  as  guardian  for  her 
minor  children,  held,  that  the  indorsement  upon  said  account  operated 
as  a  waiver  of  notice  by  the  widow  of  the  application  to  sell,  and  that 
the  court  having  jurisdiction  of  the  subject-matter  a  sale  of  said  real 
estate  in  pursuance  of  an  order  of  court  upon  said  application  was 
valid  as  against  the  widow.     Bacon  v.  Chase,  621» 

As  AFFECTING  TITLE  OF  GRANTEES.      See  SalcS,  2.  ^ 

Op  appeal.    See  Appeal,  1. 

NUISANCE. 

Public. 

1.  Cities  and  towns — powers— fines.  A  city  or  incorporated  town 
Has  no  authority  to  provide  by  ordinance  for  the  punishment  by  fine 
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of  persons  guilty  of  the  crime  of  nuisance.     City  of  KnoxvUle  v.  Chi- 
cago ^  B,  f  Q.  By.  Co,,  6S6, 

Private. 

2.  Damages — proof— instructions  to  jury.  Where,  in  an  action  to 
recover  damages  alleged  to  have  been  sustained  through  the  operation 
of  a  smokestack  and  brick  kiln  by  the  defendant,  the  plaintiff  averred 
several  distinct  elements  of  damage  in  her  petition,  held,  that  an 
instruction  to  the  jury,  that  to  entitle  the  plaintiff  to  recover  she  must 
prove  each  and  every  allegation  of  the  petition,  was  erroneous.  Marley 
V.  Merrill  Brick  Co.,  73. 

3.  When  of  both  public  and  private  nature.  One  may  recover  for 
damages  sustained  by  a  nuisance  though  the  damage  sustained  by 
him  be  of  the  same  character  as  that  sustained  by  the  public,  if  the 
private  damage  be  distinct  from  that  suffered  by  the  public.     Id. 

4.  Liability  of  one  of  several  contributors.  It  appeared  from  the 
evidence  that  the  plaintiff's  dwelling  was  situated  about  six  hundred 
feet  from  certain  tile  works,  that  a  railway  was  operated  in  the  vicin- 
ity, that  large  quantities  of  soft  coal  were  burned  in  the  city,  and  that 
the  smoke  from  the  tile  works,  from  the  railway  locomotives,  and  per- 
haps fromf  the  eity  at  large,  contributed  to  the  injuries  of  which  the 
plaintiff  complained.  Held,  that  the  trial  court  erroneously  instructed 
the  jury  that  to  constitute  the  defendant's  works  a  nuisance  the 
operation  of  its  works  alone  could  be  considered,  and  that  the  crea- 
tion of  a  nuisance  by  the  smoke,  soot  or  gas  given  off  by  the  defend- 
ant's  works  being  combined  with  that  given  off  by  other  industries, 
would  not  render  the  defendant  liable  in  an  action  against  it  alone. 
The  rule  being  that  each  person  who  acts  in  maintaining  a  nuisance 
is  liable  for  the  resulting  damage;  such  liability,  however,  being 
limited  to  the  results  of  his  own  action  if  he  acts  independently.     Id, 

5.  Estoppel — conduct  not  inducing  action.  One's  silence  during  the 
construction  of  a  smokestack  and  brick  kiln  in  the  vicinity  of  his 
premises  will  not  estop  him  from  subsequently  proceeding  against 
the  same  as  a  nuisance,  if  the  erection  of  such  works  was  not 
induced  thereby.    Id. 

6.  Private  injury — evidence.  In  such  an  action  the  existence  of 
the  alleged  nuisance  cannot  be  shown  by  evidence  of  the  effect  of  the 
operation  of  the  defendant's  works  upon  people  and  property  not  ia 
controversy.     Id. 

7.  Value  of  defendants  works  as  evidence.  Und(^r  the  issue  of 
estoppel,  pleaded  by  the  defendant,  held,  that  evidence  of  the  value 
of  the  defendant's  works  was  properly  admitted.    Id, 
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OFFICERS. 
Powers. 

1.  Executive  council — designation  of  penitentiary.  Section  1,  chai>- 
ter  43,  of  the  Acts  of  the  FourteeMh  General  Assembly,  and  section 
8,  chapter  40,  of  the  Acts  of  the  Sixteenth  General  Assembly,  estab- 
lishing a  penitentiary  at  Anamosa,  and  providing  that  such  convicts 
shall  be  confined  therein  as  may  be  designated  by  the  ezeontive 
council  of  the  state,  are  not  in  conflict  with  section  1  of  article  5  of 
the  constitution  of  this  state,  vesting  the  judicial  power  of  the  state  in 
a  supreme  and  district  courts.     O'Brien  v,  Barr,  51, 

2.  Executive  council — designation  of  penitentiary.  Under  the  above 
statutes  the  executive  council  may  order  the  removal  from  the  peni- 
tentiary at  Ft.  Madison  to  that  at  Anamosa  of  all  convicts  of  a  class 
described,  without  naming  the  particular  convicts  so  to  be  transferred, 
but  leaving  the  selection  of  those  falling  within  such  class  to  be  made 
by  the  warden.    Id, 

3.  Schools — directors — suhdirectors — injunction,  A  subdirector  in  a 
school  district  has  no  authority  to  refuse  to  use  or  to  allow  to  be 
placed  in  his  school  an  article  ordered  therefor  by  the  board  of  directors, 
upon  the  ground  that  the  same  was  purchased  contrary  to  law,  or 
because  the  same  is  worthless  and  a  needless  expense ;  and  a  subdi- 
rector so  resisting  the  authority  of  the  board  may  be  Restrained  from 
so  doing  by  injunction.    District  Township  of  Uni<m  v,  Meyers,  688, 

4.  Acceptance  of  orders— powers  of  officers  of  corporation.  The 
plaintiff  having  admitted  in  his  testimony  that  his  commissions  were 
payable  only  when  the  orders  obtained  by  him  were  accepted  by  the 
principal,  which  was  a  corporation,  held,  that  a  mere  mental  accept- 
ance of  orders  by  the  president  of  the  company  would  not  render  the 
principal  liable  for  commissions  upon  orders  which  were  of  a  char- 
acter that  the  company  was  not  bound  to  accept,  and  which  were 
rejected  by  its  officers  when  acting  together.  Sanderson  v,  Tinkham 
Smoke- Consumer  Co.,  446. 

Action  aqaikst. 

5.  Statute  of  limitations.  An  action  on  behalf  of  the  state  or 
county  to  recover  any  sum  of  the  sheriff  for  the  benefit  of  the  school 
fund  will  be  barred  in  three  years  if  the  money  was  received  by  the 
defendant  in  the  capacity  of  sheriff,  or,  if  paid  to  him  as  a  private 
person,  under  agreement  to  hold  it  for  the  benefit  of  the  stale  and 
county,  it  would  be  barred  in  five  years.    State  v.  Farrell,  661, 

ORIGINAL  NOTICE. 

Substituted  service. 

1.  Residence — void  judgment.  "Where,  in  an  action  for  the  foreclos- 
ure of  a  mortgage,  service  of  the  original  notice  was  made  upon  the 
defendant  mortgagor  by  delivering  a  copy  thereof  to  his  wife  at  the 
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place  where  she  and  the  defendant's  children  resided  in  this  state,  but 
the  mortgagor  had  about  eighteen  months  previously  gone  to  another 
state,  intending  to  make  his  home  there,  and  there  engaged  in  busi- 
ness, l^uilt  a  house,  shop  and  other  buildings,  voted  at  elections,  sat 
upon  juries  and  discharged  other  duties  of  a  citizen,  but  did  not 
remove  his  family  there  for  several  years,  though  continually  intend- 
ing to  do  so,  and  visited  them  in  this  state  at  long  intervals,  held, 
that  a  decree  of  foreclosure  based  upon  such  service  waft  void  for 
want  of  jurisdiction.    Sehlawig  v,  JDePeyater,  S£S. 

Return. 

2.  Parol  evidence  to  contradict.  Where  it  appeared  that  the  return 
of  the  officer  upon  an  original  notice  had  been  altered,  and  that  the 
return  in  fact  made  by  him  was  not  in  existence,  held,  that  it  was 
competent  to  prove  the  date  of  the  service  of  such  notice  by  parol 
evidence.    McComb  v.  Council  Bluffs  Ins.  Co.,  247. 

Co3(mekcehent  of  action.     See  Action,  8. 

PARTNERSHIP. 

Authority  of  partner. 

1.  Mortgage— poicer  of  one  partner  to  execute  on  firm  j/roperty  to 
creditor.  Where  one  member  of  a  firm,  without  the  knowledge  or 
consent  of  his  copaitner,  executed  a  chattel  mortgage  upon  a  part  only 
of  the  property  of  the  firm  to  secure  a  partnership  indebtedness,  and 
such  action  was  afterwards  acquiesced  in  by  the  other  jMurtner,  the 
latter  claiming,  and  having  previously  exercised,  the  same  authority, 
and  the  chattel  mortgagee  soon  afterwards  took  possession  of  the 
mortgaged  property,  and  proceeded  to  dispose  of  the  same  and  to 
apply  the  proceeds  upon  the  indebtedness  secured  by  such  mortgage; 
held,  that  the  mortgage  was  valid  as  against  a  subsequent  attaching 
creditor  of  the  firm.  Letts,  Fletcher  jr  Co.  v,  McMaster  4"  Dryden, 
449. 

XJ ABILITY  OF  THIRD  PERSONS  AS  PARTNERS. 

2.  Knowledge — ratification.  The  court  instructed  the  jury  that  if 
the  defendant  had  knowledge  of  the  offer  of  premiums  by  a  fair  asso- 
ciation, and  he  as  a  member  of  the  association  assisted  in  holding 
the  fair,  this  would  amount  to  a  ratification  of  such  offer,  and  would 
render  the  defendant  liable  for  the  payment  of  such  premiums ;  but 
that  his  acts  at  the  fair,  if  any,  as  a  mere  employe  would  not  of  them- 
selves, if  he  was  not  a  member,  impose  any  liability  upon  him..  Held, 
that  the  instruction  was  proper.     Murray  v.  Walker,  $02. 

Actions  between  partners. 

3.  Conversion  of  firm  property — ev^idence.  Where  certain  shares  of 
corporate  stock  were  transferred  in  equal  quantities  to  each  of  the 
members  of  a  firm,  but  payment  therefor  was  made  with  bonds  owned 
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by  the  firm;  the  negotiations  therefor  coneurred  in  by  both  parties; 
the  expense  of  acquiring  it  borbe  by  the  parties  equally,  and  the 
purchase  was  at  the  time  and  afterwards  recognized  as  a  partnership 
transaction,  held,  that  the  stock  must  be  regarded  as  partnership 
property,  and  that  one  of  the  partners  having  traded  the  shares  trans- 
ferred in  his  name  for  certain  real  estate,  and  converted  the  same  to 
his  own  use,  he  was  liable  to  his  copartner  for  one-half  the  value 
thereof,  as  well  as  of  the  rents  and  profits.    Fairehild  v.  Phillips,  671. 

4.  Accounting — compensation  of  partner  for  services  to  the  firm.  The 
plaintiff  and  the  defendant  being  engaged  as  copartners  in  the  busi- 
ness of  selling  agricultural  implements,  the  plaintiff  entered  the 
employment  of  another  firm,  on  a  salary  to  which  he  gave  his  entire 
time,  save  about  three  months  of  the  year,  which  he  devoted  to  the 
business  of  the  partnership.  The  plaintiff's  salary  was  not  contrib- 
uted to  the  firm,  but  it  was  agreed,  in  contemplation,  that  the  plain- 
tiff's employment  would  be  for  but  one  year,  that  the  defendant 
should  give  his  entire  time  to  the  firm  business  without  compensation. 
Without  further  agreement  the  business  of  the  finn  was  continued  for 
more  than  eleven  years,  during  which  time  |the  plaintiff  continued 
his  outside  employment.  Held,  upon  an  accounting  between  the 
partners,  that  the  defendant  was  entitled  to  have  the  reasonable 
value  of  his  services  for  nine  months  of  each  year,  during  the  years  of 
the  plaintiff's  outside  employment,  credited  against  his  indebtedness 
to  the  firm.     Morris  v.  Griffin,  827. 

5.  Accounting — evidence.  Where  in  an  action  for  an  accounting 
between  partners  it  appeared  that  an  agent  employed  to  make  pur- 
chases of  live  stock  on  behalt  of  the  firm,  and  also  for  one  of  the 
members  of  the  firm  individually,  commingled  the  funds  of  the  firm 
and  of  the  individual  partner  by  depositing  the  same  in  one  account 
in  his  own  name,  and  the  evidence  showed  that  some  of  the  money  of 
the  firm  was  invested  by  the  agent  for  the  use  and  benefit  of  the 
individual  partner,  and  had  not  been  accounted  for,  but  the  evidence 
as  to  the  amount  thereof  was  voluminous  and  conflicting,  yet  favored 
the  finding  ef  the  referee  that  the  amount  so  appropriated  was  about 
thirteen  hundred  dollars,  held,  that  the  fact  that  the  copartner  charg- 
ing the  misappropriation  had  at  all  times  access  to  the  books  of  the 
firm,  and  was  capable  of  discovering  the  fraud,  if  practiced,  was  con- 
trolling against  his  claim  that  the  amount  of  such  misappropriation 
was  as  great  as  seventeen  thousand  dollars.     Yetzer  v.  Applegate,  7S6. 

6.  Usury.  Where  the  notes  of  a  fii-m  after  a  series  of  renewals 
were  paid  by  one  of  the  partners  after  notice  from  his  copartner  that 
the  same  were  tainted  with  usury,  and  that  he  desired  to  make  such 
defense  to  the  collection  thereof,  held,  that  the  plea  of  usury  was  not 
defeated  by  such  payment,  and  that  the  usurious  interest  charged  in 
the  several  series  of  notes  should,  in  an  accounting  between  the 
partners,  be  credited  against  the  amount  paid  by  the  partner  taking 
up  said  notes  where  the  fact  of  usury  was  established.    Id. 
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Assignment  for  benefit  op  creditors. 

7.  Partnership  assets— debt  of  individual  partner— proof  of  claim. 
Where  a  copartnership  made  a  general  assignment  of  the  firm  and 
individual  property  for  the  benefit  of  both  partnership  and  individual 
creditors,  held,  that  a  claim  against  one  of  the  partners  which  was 
not  filed  with  the  assignee  until  more  than  three  months  after  the  pub- 
lication of  notice  of  the  assignment,  would  not  be  entitled  to  payment 
out  of  the  assets  of  the  individual  partner  in  preference  to  the  claims 
of  the  partnershij^  creditors  of  which  proof  had  been  duly  made  though 
the  assets  of  such  partner  were  more  than  sufficient  to*pay  his 
individual  indebtedness.     Budd  v.  King,  97, 

PENSION  MONEY.    See  Execution  3,  4. 

PLATS. 

Op  real  estate.    See  Real  Property,  2,  3. 

PLEADING. 

Petition. 

1.  Damages — loss  of  time.  Where  damages  for  loss  of  time  ar© 
claimed,  because  of  injuries  causing  permanent  disability,  it  is  not 
necessary  that  the  petition  allege  the  character  of  the  plaintiff's 
occupation,  and  the  amount  of  his  earnings,  to  authorize  proof  of  such 
facts  upon  the  trial.    Flanagan  v.  Baltimore  4"  0.  By.  Co.,  6S9. 

2.  Negligence — sufficiency  of  allegation.  In  an  action  by  an  employe 
of  a  railroad  company  for  damages  for  injuries  sustained  in  being 
thrown  from  a  freight  car  alleged  to  be  so  defectively  constructed 
that  it  would  not  tuiii  a  curve,  an  allegation  that  the  plaintiff's  injury 
was  caused  wholly  by  the  defendant's  negligently  using  and  per- 
mitting to  be  used  the  car  so  defectively  constructed  sufficiently 
charges  negligence  on  the  part  of  the  defendant,  Although  such 
negligence  could  only  be  proven  by  showing  that  the  defendant  had 
either  actual  or  constructive  knowledge  of  the  defect.  0' Conner  v. 
HI.  Cent.  By.  Co.,  105. 

See  Practice  and  Procedure,  9. 
Answer. 

3.  Plea  of  former  adjudication — general  denial.  Where,  in  an 
action  to  quiet  title  to  land,  the  plaintiff  pleaded  a  certain  judgment 
as  a  final  adjudication  of  the  claims  of  the  defendant,  to  which  the 
defendant  answered  merely  by  general  denial,  held,  that  the  jurisdic- 
tion of  the  court  was  not  put  in  issue  by  the  answer,  and  that  the 
record  of  the  judgment  was  competent  evidence  in  support  of  the 
averments  of  the  petition  without  proof  of  the  service  of  process 
therein,  nor  of  the  pleadings.    American  Emigrant  C'O.  v.  Fuller,  699. 
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Amendments  to  pleadings  afteb  terdiot. 

1.  Allowed  in  furtherance  of  justice — variance  between  pleadings  and 
proof.  Amendments  to  pleading^  to  oure  a  varianoe  between  the 
pleadings  and  proof  may  be  allowed  after  yerdlct  when  the  same  will 
be  in  fortheranoe  of  justice.  Davis  v.  Chicago,  B.  L  f  P.  By,  Co.,  744, 

Continuance. 

2.  Amendment  of  pleadings — absence  of  attorney.  Where  a  cause  was 
set  down  for  trial  two  weeks  in  advance  of  the  day  to  which  it  was 
assigned,  a  motion  by  the  defendant  for  a  continuance  upon  the 
grounds,  that  her  attorney  who  had  had  charge  of  the  case  from  its 
commencement  was  absent,  and  that  such  attorney  was  needed  as  a 
witness  upon  an  issue  presented  by  an  amendment  to  defendant's 
answer  filed  on  the  day  of  trial,  may  properly  be  denied.  Zabel  v, 
Nyenhuis,  766, 

Change  of  venue. 

* 

3.  Cannot  he  determiTted  on  issue  joined  under  pleadings.  The  right 
to  a  change  of  venue  upon  the  ground  that  the  action  has  been 
brought  in  the  wrong  county  cannot  be  determined  upon  an  issue 
joined  under  allegations  contained  in  the  defendant's  answer. 
Kelley  v,  Cosgrove,  229, 

Bill  of  exceptions. 

4.  Time  of  filing.  Where  motions  for  a  new  trial  and  in  arrest  of 
judgment  were  properly  filed  in  a  cause,  but,  by  reason  of  the 
expiration  of  the  term  before  the  same  could  be  heard,  they  were  not 
heard  and  determined  until  the  next  succeeding  term  of  court,  when, 
being  overruled,  the  moving  party  was  given  sixty  days  thereafter 
within  which  to  file  a  bill  of  exceptions,  and  the  bill  was  filed  within 
the  time  allowed,  held^  that  the  bill  was  not  invalid  because  no 
extension  of  time  was  granted  by  the  court  at  the  trial  term  for 
filing  the  same.     Etter  v.  O'Neil,  665. 

Relief  must  conform  to  pleadings. 

5.  Equity — general  prayer.  A  prayer  for  general  equitable  relief 
in  an  equitable  action  will  not  authorize  a  decree  giving  affirmative 
relief  for  which  no  foundation  has  been  laid  in  the  pleadings. 
American  Emigrant  Co.  v.  Fuller,  599, 

Equitable  relief. 

6.  Confession  of  judgment  attacked  for  fraud — cannot  he  made  by 
motion.  A  confession  of  judgment,  alleged  to  have  been  made  through 
collusion  between  the  parties  thereto  for  the  purpose  of  defeating  the 
claims  of  another  upon  the  property  of  the  judgment  debtor,  cannot, 
upon  such  grounds,  be  attacked  by  a  motion,  filed  as  in  the  same  case 
before  approval,  and  praying  that  the  judgment  of  confession  be  held 
to  be  collusive,  fraudulent  and  void ;  that  the  same  be  set  aside,  that 
an  execution  issued  thereon  be  recalled,  and  for  other  equitable  relief, 
J>ullard  V,  Phclan,  471, 
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Application  for  injunction. 

7.  Belief  denied — renewal  of  application.  The  oonrt  having  refused 
to  order  a  temporary  injunction  upon  the  filing  of  the  plaintiff's  origi- 
nal petition  alleging  the  threatened  action  of  the  defendant  as  above 
stated,  the  plaintiff  filed  an  amendment  to  his  petition,  alleging  that 
the  defendant  had  out  off  the  gas  from  the  plaintiff's  house  by  intro- 
ducing water  into  the  pipes,  and  renewed  his  application  for  an  injunc- 
tion. Held,  that  the  amendment  presented  a  different  case  trora  that 
of  the  original  petition,  and  that  the  plaintiff's  application  for  an 
injunction  upon  such  new  ground  should  have  been  granted.  Graves 
V.  Key  aty  Gas  Co.,  714. 

Admission  of  evidence. 

8.  Irresponsive  answer  stricken  out  on  motion.  An  irresponsive 
answer  by  a  witness  may  be  stricken  out  on-  motion  of  the  party  by 
whom  the  witness  was  called.    Murray  v.  Walker,  S02. 

9.  Damages — insufficiency  of  facts  pleaded.  The  insufllciency  of  the 
facts  pleaded  in  the  petition  as  the  basis  of  a  claim  for  damages 
cannot  be  raised  for  the  first  time  by  objections  to  the  admission  of 
evidence  ujwn  the  trial.    Flanagan  v.  Baltimore  f  O.  By.  Co.,  6S9. 

10.  Incompetent  evidence  admitted — evidence  in  rebuttal.  Where  a 
party  upon  the  trial  of  a  cause  claims  the  right,  and  is  permitted,  to 
introduce  evidence  that  is  incompetent,  he  cannot  complain  of  the 
Introduction  of  evidence  in  rebuttal  thereof.  Ingram  v,  Wackemagel, 
82. 

11.  Beception  of  evidence  after  argument  to  jury.  In  an  action  upon 
an  insurance  policy  after  the  evidence  had  been  introduced  by  both 
parties,  and  the  opening  argument  to  the  jury  had  been  made  for  the 
plaintiff,  the  defendant's  counsel  raised  the  question  in  argument  to 
the  court  that  the  action  was  prematurely  brought,  as  evidenced  by 
the  return  on  the  original  notice.  No  sufficient  issue  upon  such  ques- 
tion was  presented  by  the  pleadings,  and  it  was  not  referred  to  on  the 
trial.  Held,  that  the  plaintiff  was  properly  permitted  at  such  stage  of 
the  case  to  introduue  evidence  showing  that  the  officer' s  return  on  the 
original  notice  had  been  altered  by  some  one  without  authority,  and 
that  the  notice  had  not  been  delivered  to  the  officer  before  the  time 
provided  by  law.    McComh  v.  Council  Bluffs  Ins.  Co.,  247. 

12.  Action  on  account  stated — evasive  answer — evidence — instructions 
to  jury.  Where  to  an  action  upon  an  account  stated  the  defendants 
filed  an  evasive  answer,  which  was  not,  in  effect,  a  denial  of  the 
indebtedness  alleged,  nor  of  knowledge  or  information  sufficient  to 
form  a  belief,  and  set  up  a  counterclaim  for  damages  for  the  alleged 
wrongful  suing  out  of  an  attachment,  but  when  the  cause  was  called 
for  trial  the  defendants  denied  verbally  an  indebtedness  to  the  plain- 
tiff as  alleged,  and  thereupon  the  court  awarded  to  the  plaintiff  the 
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right  to  open  and  close;  and  on  the  trial  the  defendants,  by  their  testi- 
monj,  admitted  that  the  debit  side  of  the  account  was  correct,  but 
an  alleged  admission  of  that  part  of  the  account  was  not  proven,  and 
the  evidence  as  to  the  credit  side  of  the  account  was  conflicting,  held, 
that  the  court  should  have  instructed  the  jury  that  the  debit  side  of 
the  account  was  admitted,  and  that  an  instruction  that  the  burden  of 
proof  was  upon  the  plaintiff  to  establish  their  account  by  the  weight 
of  the  evidence  was  erroneous.    Blaul  dh  Sons  v.  Tharp  f  Co,,  €65. 

Questions  FOR  JURY.     ' 

13.  Damages — results  reasonably  apprehended,  A  cattle  buyer  on 
his  way  to  Kansas  City,  Missouri,  delivered  to  the  defendant  at  Colum- 
bus Junction,  Iowa,  to  be  sent  to  his  agents  at  Chicago,  the  following 
message :  "Send  me  market  Kansas  City,  to-morrow  and  next  day.''  It 
appeared  that,  under  the  arrangement  between  the  plaintiff  and  the 
agents  to  whom  said  message  was  addressed,  the  said  agents  were  not 
to  answer  if  there  was  no  change  in  the  market  since  their  last  report, 
but  if  there  was  a  change  they  were  to  answer  by  giving  him  the 
advance  or  decline.     The  plaintiff,  receiving  no  answer  to  his  tele- 

*  gram  at  Kansas  City,  bought  a  large  number  of  cattle  in  the  belief 
that  there  was  no  change  in  the  market  at  Chicago,  when  in  fact  there 
was  a  decline  in  prices,  Held,  that  it  should  have  been  left  to  the 
jury  to  determine  whether,  under  all  the  facts  and  circumstances  of 
the  case,  the  damages  sustained  by  the  plaintiff  were  such  as  the 
plaintiff  might  reasonably  have  apprehended  would  result  from  a 
failure  to  send  the  plaintiff's  message.    Garrett  v,  W,  U.  TeJ.  Co.,  t57, 

14.  Efforts  of  plaintiff  to  avoid  damage.  It  appeared  that  the  Chi- 
cago market  for  cattle  was  posted  on  the  bulletin  boards  of  the  stock 
exchange  at  Kansas  City,  and  that  if  the  plaintiff  had  consulted  these 
he  would  have  been  advised  of  the  decline  in  the  market  before  he 
made  his  purchase.  Held,  that  it  was  for  the  jury  to  determine, 
whether  the  plaintiff,  as  a  reasonably  prudent  man,  ought  not  to  have 
relied  upon  his  message  to  his  agents  at  Chicago  under  the  arrange- 
ment above  referred  to.    Id. 

15.  Partnership — unincorporated  association — inde^dness — liability 
of  members — conflict  in  evidence.  In  an  action  against  the  defendant, 
as  a  member  of  an  unincorporated  fair  association,  for  the  amount  of 
certain  premiums  offered  by  the  association,  it  appeared  that  there 
was  no  express  agreement  between  those  charged  as  being  officers  and 
directors  as  to  the  organization,  or  conduct  of  the  association,  and  the 
defendant  denied  that  he  was  an  officer  or  member  of  said  association, 
but  he  admitted  that  he  was  at  the  fair,  acted  as  one  of  the  judges  at 
the  races,  and  undertook  the  collection  of  money  to  pay  certain  bills, 
but  not  as  a  member  of  the  association.  The  evidence  showed,  how- 
ever, that  the  fair  was  largely  advertised  in  the  daily  papers  of  the 
city  where  the  defendant  resided,  and  gave  the  defendant's  name  aa 
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vice-president  of  the  association,  and  that  one  of  such  papers  was 
taken  by  the  defendant.  Held,  that  in  view  of  the  conflict  in  the 
evidence  it  was  properly  left  to  the  jury  to  determine  whether  the 
defendant  ratified  the  publication  of  his  name  as  an  officer  of  the 
association.  'Murray  v.  Walker,  £0S. 

Directions  to  jury  as  to  verdict. 

16.  Be/used,  when  evidence  tending  to  support.  Where  there  is  evi- 
dence tending  to  support  the  issues  in  a  cause  the  court  may  properly 
refuse  to  take  the  case  from  the  jury.     Capital  City  Bank  v.  Wakefield, 

'  17.  Ko  conflict  in  evidence — motion  for  judgment.  Where  in  an 
action  of  replevin  issue  was  joined  as  to  the  value  of  the  property  in 
question;  but  the  evidence  as  to  its  value  was  without  conflict,  held, 
that  the  defendant  being  entitled  to  judgment  upon  the  evidence  his 
motion  to  take  the  case  from  the  jury  and  for  judgment  for  the  value 
of  the  property  thus  shown  should  have  been  sustained.  Lemp  v, 
Fullerton,  19$. 

18.  The  facts  upon  which  the  finding  that  the  plaintiff  was  guilty  of 
contributory  negligence  being  undisputed,  held,  that  the  trial  court 
rightly  refused  to  submit  the  question  to  the  jury.  Collins  v,  Bur- 
lington, C.  B.  f  N.  By.  Co.,  S46. 

Argument  to  jury. 

19.  Misconduct  of  attorney — error  without  prejudice.  An  attorney 
for  the  state  in  his  closing  argument  used  certain  bills  by  way  of  illus- 
tration, apparently  in  reply  to  some  claim  made  by  the  defendant's 
attorney  in  regard  to  the  numbering  on  the  bills.  Held,  that,  as  the 
action  and  argument  of  the  attorney  did  not  relate  to  any  material 
issue,  they  could  not  be  regarded  as  suflBciently  prejudicial  to  warrant 
a  reversal  of  the  judgment.     State  v.  Potts,  517, 

Jury. 

20.  Withdrawal  of  papers  from  jury  room.  After  the  jury  had 
retired  to  deliberate  on  their  verdict,  the  court  sent  for  the  original 
notice,  and,  in  the  absence  of  the  jury,  received  evidence  of  the 
person  who  served  it  as  to  the  date  of  service,  with  a  view  to' 
having  the  return  thereon  corrected,  and  then  returned  the  notice  to 
the  jury.  Held,  that  it  not  appearing  that  such  corrected  return  was 
submitted  to  the  jury,  nor  that  their  verdict  was  in  any  manner  influ- 
enced by  such  proceedings,  the  action  of  the  court  was  without  preju- 
dice to  the  defendant.     McComb  v.  Council  Bluffs  Ins.  Co.,  £47. 

^Motion  por  judgment  notwithstanding  verdict.     See  Fraudulent 
Conveyances,  2. 


858  Index. 

PEACTICE  AND  PROCEDURK.     Continued. 
Shorthand  reportrr. 

21.  Appaintmen  of— judge's  certificate  to  evidence.  Where  the* 
shorthand  reporter  who  took  down  the  evidence  in  a  cause  was 
not  regularly  appointed  by  the  court,  but  was  recognized  by  the 
judge  thereof  by  the  latter*  s  certificate  to  the  eyidence,  held,  that  such 
certificate  could  not  be  invalidated  by  a  subsequent  certificate  of  the 
judge  to  the  effect  that  no  formal  appointment  of  the  reporter  had 
been  made.    Etter  v.  O^Neil,  655. 

Appeal  prom  justice  court. 

22.  Amount  in  controversy — counterclaim^urisdiction.  Where  an- 
action  was  brought  before  a  justice  of  the  peace  to  recover  five  dollars 
and  fifty  cents,  and  the  defendant  filed  a  counterclaim  praying  judg- 
ment against  the  plaintiff  in  the  sum  of  fifty  dollars,  to  which  the 
plaintiff  filed  a  general  denial,  and  the  case  resulted  in  judgment  for  the 
plaintiff  in  the  sum  of  four  dollars  and  ninety  cents,  from  which  the 
defendant  appealed,  heldj  that,  if,  in  the  judgment  of  the  district  court, 
the  counterclaim  showed  upon  its  face  that  the  defendants  were  not 
entitled  to  the  relief  demanded,  a  motion  by  the  plaintiff  to  dismiss 
the  appeal  because  the  controversy  involved  a  sum  less  than  twenty- 
five  dollars  should  have  been  sustained.  Campbell  v,  Lewis  Bros,  d: 
Menzer,  58$, 

District  court  rules. 

23.  Trial  notices — causes  continued  before  answer.  District  court 
rule  number  2,  requiring  that  parties  desiring  to  bring  a  cause,  once 
continued,  on  for  trial,  shall  file  with  the  clerk  a  notice  of  trial  at 
least  ten  days  before  the  term,  is  not  applicable  to  cases  continued 
before  answer  is  filed.    Erickson  v.  Barber  Bros.,  367, 

Defective  writ.    See  Attachment,  1. 

PRACTICE  IN  SUPREME  COURT.' 

Record. 

1.  Assignments  of  error— particularity.  Cases  at  law  will  not  be 
considered  by  the  supreme  court  upon  appeal  where  the  assignment 
or  errors  does  not  point  out  in  a  specific  manner  the  very  errors  com- 
plained of.     Smola  V.  McCaffrey,  760. 

2.  Assignfnents  of  error — form.  An  assignment  of  error  based 
upon  alleged  error  of  the  trial  court  in  excluding  evidence  of  a  par- 
ticular fact  need  not  recite  the  question  which  was  the  subject  of 
such  ruling  of  the  court,  nor  the  name  of  the  witness  of  whom  the 
question  was  asked.  Union  Building  Association  v,  Rockford  Ins. 
Co.f  647, 

3.  Assignments  of  error  must  be  specific.  An  assignment  of  error 
to  a  ruling  upon  a  demurrer,  that  the  court  erred  in  sustaining  the 
demurrer  to  a  count  specified  in  a  pleading,  where  several  grounds  of 
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demurrer  are  set  forth,  involving  different  questions,  is  too  general  to 
entitle  the  appellant  to  have  sueh  ruling  reviewed  in  the  supreme 
court.    Blocker  v,  Schoffj  265. 

4.  Assignment  of  errors — waiver.  An  objection  to  the  record  in 
a  cause  in  the  supreme  court,  upon  the  ground  that  no  assignment  of 
errors  has  been  made  and  filed  by  the  appellant,  will  be  deemed 
waived  where  the  objection  is  not  raised  until  after  the  cause  has 
been  fully  argued,  and  then  without  notice  to  the  appellant,  and  a 
cause  will  not  be  dismissed  for  such  reason  by  the  court  on  its  own 
motion,  where  the  record  contains  but  a  single  question  for  determin- 
ation.    Smith  4"  Co.  V.  Sill,  684. 

5.  Appeal  from  order  granting  new  trial.  Where  upon  appeal  from 
an  order  granting  a  new  trial  the  record  does  not  disclose  upon  which 
of  the  several  grounds  stated  in  the  motion  therefor  the  order  was 
based,  the  supreme  court  will  afiBrm  the  action  of  the  trial  couit,  if, 
as  to  any  one  of  said  grounds,  error  does  not  affirmatively  appear. 
Wightman  v.  Butler  Co.,  691. 

6.  Amended  abstract — motion  to  strike.  Where  the  appellant's 
abstract  fairly  presents  the  record  in  a  cause,  an  amended  abstract 
filed  by  the  appellee  which  is  shown  to  be  unnecessary,  and  which 
presents  the  evidence  by  question  and  answer  at  length,  will  on 
motion  be  stricken  from  the  files.     State  v.  Hull,  lli.\ 

7.  Abstract — evidence— stipulation.  A  stipulation  between  the  parties 
to  an  equity  cause  that  the  abstract  ''contains  all  the  evidence  offered 
by  the  respective  parties,''  will  not  entitle  the  parties  to  have  the 
case  considered  by  the  supreme  court  where  the  record  shows  that 
issue  was  joined  in  the  court  below,  and  evidence  introduced,  but  the 
abstract  contains  only  the  petition,  decree  and  notice  of  appeal. 
Fierce  v.  Herrold,  764. 

8.  Abstract— proceedings  on  trial — review.  Where  the  record  in  an 
action  upon  a  promissory  note  presented  the  pleadings,  a  statement 
that,  on  the  day  the  cause  had  been  assigned  for  trial,  the  defendant 
not^Dcing  present,  judgment  was  rendered  against  him,  and  a  motion 
to  set  aside  said  judgment,  with  the  ruling  thereon,  but  contained  no 
showing  as  to  the  proceedings  and  trial  in  the  case,  it  will  be  pre- 
sumed that  the  proceedings  were  regular,  and  based  upon  evidence. 
Seiberling  v.  Schuster,  747. 

9.  Dispute  as  to  record — original  papers — transcript.  Where  upon 
an  appeal  to  the  supreihe  court  the  appellee  files  an  additional 
abstract  denying  the  taking  of  an  appeal  in  such  cause,  and  con- 
tending that  the  evidence  therein  was  not  preserved  by  a  bill  of 
exceptions,  and  for  that  reason  moves  to  strike  the  evidence  con- 
tained in  the  appellant's  abstract  from  the  record,  and  the  appellant, 
in  a  printed  paper  filed,  denies  the  alleged  grounds  of  such  motion, 
and  denies  the  averments  of  the  additional  abstract,  the  issue  thus 
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presented  can  only  be  determined  by  a  transcript  of  the  record,  and 
the  requirement  for  a  transcript  is  not  satisfied  by  filing  in  the 
supreme  court  certified  copies  of  the  original  papers  comprising  the 
record  in  the  district  court.    Lookabill  v.  Foulks  Bros.  ^  Co.,  42S. 

10.  Criminal  causes — partial  transcript.  Where  appeals  in  crimi- 
nal cases  are  presented  upon  partial  transcripts,  and  no  errors  are 
pointed  out,  the  judgments  therein  will  be  affirmed.  State  v.  Hender^ 
S071,  749;  State  v.  G-raves,  750;  State  v.  Henderson,  754. 

11.  Appointment  of  shorthand  report— judged s  eertifitate  to  evidence. 
Where  the  shorthand  reporter,  who  took  down  the  evidence  in  a  cause, 
was  not  regularly  appointed  by  the  court,  but  was  recognized  by  the 
judge  thereof  by  the  latter' s  certificate  to  V^he  evidenoe,  held,  that 

uch  certificate  could  not  be  invalidated  by  a  subsequent  certificate 
of  the  judge  to  the  effect  that  no  formal  appointment  of  the  reporter 
had  been  made.     Etter  v.  O^Neil,  655. 

12.  Equity  cause — abstract — trial  jde  novo.  Where  the  appellant's 
abstract,  as  amended,  in  an  equity  cause,  alleged  that  it  contained 
all  the  evidence  introduced,  or  offered  to  be  introduced,  and  all  objec- 
tions made  thereto,  and  rulings  made  thereon,  held,  that,  in  the 
absence  of  any  denial  by  the  appellee,  it  would  be  deemed  to  contain 
all  the  evidence,   and  to  entitle  the  appellant  to  a  trial  de  novo, 

•   Kidgelcy  v.  DeBough,  100. 

13.  ^  Burden  of  proof  on  appeal.  Where  the  title  to  real  estate 
was  in  issue,  and  the  plaintiff  in  his  pleadings  and  upon  the  trial 
assumed  the  burden  of  proof  thereon,  held,  that  upon  appeal  the 
plaintiff  would  not  be  heard  to  claim  that  the  burden  of  proof  as  to 
such  issue  was  upon  the  defendant.     Bet^jamin  v.  Shea,  398, 

See  Appeal,  1,  2,  3. 

Questions  considered  on  appeal. 

14.  Party  not  appealing.  Where  a  cause  is  pending  in  the  supreme 
court  upon  the  appeal  of  one  of  the  parties  thereto,  the  amount  of  the 
judgment  therein  will  not  be  reviewed  upon  the  complaint  of  one  who 
has  not  appealed  therefrom.    Schlawig  v.  DePeyster,  SiS. 

15.  Objections  to  evidence  not  ruled  upon.  Where  the  record  upon 
appeal  discloses  no  ruling  upon  a  motion  made  upon  the  trial  to  strike 
certain  evidenoe  from  the  record,  and  no  ruling  was  demanded  by 
counsel,  the  question  of  the  admissibility  of  such 'evidence,  as  raised 
by  such  motion,  will  not  be  considered  by  the  supreme  court.  Gable 
V.  Eainer,  457. 

16.  Objections  to  evidence.  The  competency  of  evidence  offered 
upon  the  trial  of  a  cause  will  not  be  considered  in  the  supreme  court, 
where  it  was  objected  to  simply  as  ImmateriaL  Zabel  fu  ]!s}ienkui9^ 
756. 
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17.  Objections  not  raised  in  trial  court.  The  defense  of  laches  was 
not  interposed  to  the  defendant's  claim  for  a  rescission  of  their  contract 
by  reply  to  the  defendant's  answer,  but  no  objection  having  been 
raised  to  its  consideration  in  the  district  court,  Jteld,  that  it  could  not 
be  raised  for  the  first  time  in  the  supreme  court.  Cedar  Eapids  Ins. 
Co.  V.  Butler,  124. 

18.  QuestioiM  not  raised  in  trial  court.  The  defendants  not  having 
raised  in  the  district  court  the  question  of  the  plaintiff's  ratification  of 
L.'s  contract  of  warranty  by  its  acceptance  of  the  note  taken  by  him, 
heldf  that  such  question  would  not  be  considered  in  the  supreme  court 
upon  appeal.  [Robinson,  J.,  dissenting."]  Sandusky  Machine  Works 
V.  Hooks,  805. 

19.  Questions  not  argued.  When  cases  are  not  argued  on  both 
sides  in  the  supreme  court  only  such  questions  will  be  considered  by 
the  court  as  may  be  necessaiy  to  the  disposition  of  the  case.     Id. 

20.  Modification  of  objectionable  instruction.  Where  the  court  has 
instructed  the  jury  upon  a  question  in  issue  in  a  cause  in  a  general 
way,  but  not  as  fully  as  desired  by  one  of  the  parties,  and  such  party 
does  not  ask  a  modification  or  change  of  such  instruction,  he  cannot 
complain  of  such  instruction  upon  appeal,  although  the  court  refused 
at  the  request  of  such  party  to  give  other  instructions  upon  the  same 
point.     Murray  v.  Walker,  gOS, 

Non-reversible  error. 

21.  Conflict  in  evidence.  Where  the  evidence  is  so  conflicting  that 
the  jury  might  well  have  found  a  verdict  in  favor  of  either  party,  the 
verdict  of  the  jury  will  not  be  disturbed  upon  appeal.  Erickson  v. 
Barber  Bros.,  S67. 

*22.  Verdict — conflict  of  evidence.  Where  there  is  an  irreconcilable 
conflict  in  the  evidence  in  a  cause  the  supreme  court  wUl  not  reverse 
a  judgment  and  order  a  new  trial  upon  the  ground  that  the  verdict 
and  judgment  are  not  supported  by  the  evidence.     Stone  v.  Moore,  186. 

23.  Error  without  prejudice.  A  judgment  will  not  be  reversed  in 
the  supreme  court  because  of  errors  of  the  district  court  in  the 
admission  of  evidence  which  were  without  prejudice  to  the  appellant. 
Ingram  v.  Wackernagel,  82. 

24.  Error  without  pr^udice.  A  judgment  will  not  be  reversed  in 
the  supreme  court  because  of  error  in  certain  instructions  to  the  jury, 
when  such  judgment  is  in  accord  with  other  instructions  of  the  court, 
not  complained  of,  and  the  special  findings  of  the  jury,  even  though 
the  rules  of  law  announced  in  such  other  instructions  ai*e  erroneous. 
lish  V.  C,  M.  f  St.  P.  By.  Co.,  25S. 
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25.  Error  wiihout  prejudice.    Error  in  the  submission  of  certain 
interrogatories  to  the  jury,  for  their  special  findings,  will  likewise,  I 
under  such  circumstances,  be  deemed  upon  appeal  to  be  error  without  ' 
prejudice,     /d. 

26.  Argument  to  jury — misconduct  of  attorney.  An  attorney  for  the 
state  in  his  closing  argument  used  certain  bills  by  way  of  illustration, 
apparently  in  reply  to  some  claim  made  by  the  defendant's  attorney  in 
regard  to  the  numbering  on  the,bills.  Held,  that,  as  the  action  and  argu- 
ment of  the  attorney  did  not  relate  to  any  material  issue,  they  could 
not  be  regarded  as  sufficiently  prejudicial  to  warrant  a  reyersal  of  the 
judgment.     State  v»  Potts,  S17, 

27.  New  trial — newly  discovered  evidence.     A  new  trial  will  not  be  . 
granted  in  a  criminal  case  because  of  the  affidavit  of  one  of  the  wit- 
nesses for  the  prosecution  that  he  was  mistaken  in  his  testimony  given 

upon  the  trial,  when  such  testimony  was  rebutted  by  witnesses  testi- 
fying in  behalf  of  the  defendant,  and  does  not  pertain  to  a  material 
issue  in  the  case.     Id. 

28.  Special  findings — right  to.  A  party  is  not  entitled  upon  the  trial 
of  a  cause  to  have  interrogatories  submitted  to  the  juiy  for  its  special 
finding^  as  to  facts  that  are  immaterial,  nor  upon  every  circumstance 
which  may  have  some  bearing  on  his  case,  and  the  refusal  of  the 
court  to  submit  an  interrogatory,  the  answer  to  which  could  not  have 
controlled  the  general  verdict,  is  not  a  reversible  en'or.  Scagel  v. 
Chicago,  M.  ^  St.  P.  By.  Co.,  S80, 

Reversible  error. 

29.  New  trial — sufficiency  of  evidence  to  sustain  verdict,  Whei-e  the 
verdict  in  a  criminal  cattse  appears  to  the  supreme  court  to  be  against 

\  the  clear  weight  of  the  evidence,  the  cause  will  be  remanded  for  a 

new  trial.     State  v.  Wise,  696. 

.» 

PRINCIPAL  AND  AGENT.    See  Agency. 
PROCESS. 

Amendment  op.     See  Attachment,  1. 
PROMISSORY  NOTES.    See  Bills  and  Notes. 
PROXIMATE  CAUSE.     See  Negligence. 
PUBLIC  LANDS. 

Swamp  lands. 

1.  Act  of  1850 — what  lands  included — construction  of  statute.  The 
swamp-land  act  of  congress  of  1850,  conveying  to  certain  states  "the 
whole  of  those  swamp  and  overflowed  lands  made  unfit  thereby  for  cul- 
tivation'' within  the  borders  of  said  states,  and  providii^g  that  the  same 
should  include  "all  legal  subdivisions,  the  greater  part  of  whioh  is 
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wet  and  unfit  for  oultivation/'  was  intended  to  cover  all  snbdivisions 
ot  land,  the  greater  part  of  whioh  is  not  arable.  The  faot  that  land  is 
■capable  of  being  seeded  to  sueh  grasses  as  timothy  or  red  top,  and 
imowed  year  after  year,  and  crops  of  grass  be  thereby  secured,  will 
snot  exclude  it  from  the  operation  of  the  act.  American  Emigrant  Co. 
4f,  Rogers  Locomotive  Machine  Works,  SIS, 

2.  Swamp  lands — adverse  possession — statute  of  limitations.  The 
lands  in  controversy  were  returned  to  the  general  land-office  as  swamp 
lands,  under  the  swamp-land  act  of  congress  of  1850,  but  in  1858  the 
-secretary  of  the  interior  certified  the  land  as  being  a  part  of  a  grant 
to  aid  in  building  a  railroad  from  Dubuqbe  to  Sioux  City,  said  grant 
being  made  subject,  however,  to  all  prior  sales  or  other  dispositions 
within  its  limits.  The  land  was  never  in  the  actual  occupation  of 
anyone  prior  to  the  commencement  of  this  action.  Held,  that  the 
fee-simple  title  to  the  land  passed  to  the  state  by  virtue  of  said  act  of 
congress  of  1850,  and  to  the  county  by  the  act  of  the  general  assembly 
of  1853,  and  the  legal  possession  thereunder  never  having  been  dis- 
turbed by  the  defendant  nor  its  grantors,  this  action  was  not  barred 
by  the  statute  of  limitations.    American  Emigrant  Co.  v.  Fuller,  699. 

3.  Identification — equity— jurisdiction.  Where  the  secretary  of  the 
interior  has  failed  to  identify  any  swamp  lands  lying  within  the  state, 
the  question  whether  certain  lands  claimed  under  the  swamp-land 
act  of  congress  of  1850  are  of  the  character  described  in  said  act  may 
be  determined  by  courts  of  equity  in  action  to  quiet  title  thereto.     Id. 

4.  Selection  by  state — title — evidence.  The  title  to  the  swamp  and 
overflowed  lands  within  the  borders  of  a  state  passed  to  the  state 
under  the  act  of  congress  of  1850,  whether  selected  by  the  state  as 
required^by  the  act  or  not,  and  in  an  action  to  quiet  title  based  upon 
said  act  evidence  is  admissible  to  show  that  the  land  in  question 
was,  in  fact,  swamp  or  overflowed  land  at  the  date  of  said  act,  though 
it  was  never  listed  as  such,  nor  was  ever  patented  in  pursuance  of  said 
act  to  the  state  or  county.    Hayes  v,  McCormack,  89. 

5.  Sale  of  county  lands — hoard  of  supervisors.  It  appearing  that  the 
sale  of  the  lands  in  controversy  was  duly  made  by  the  board  of  super- 
visors to  the  plaintiff,  held,  that  the  title  of  the  plaintiff  was  sufficient 
as  a  basis  of  recovery  against  the  defendant,  though  the  deed  received 
from  the  board  was  defective.    Id. 

Bailroap  land  grants. 

6.  Conditions— performa/nce — construction.  By  an  act  of  congress 
approved  in  May,  1864,  the  United  States  granted  to  the  state  of  Iowa 
to  aid  in  the  construction  of  a  railroad  from  Sioux  City  to  the  south 
line  of  the  state  of  Minnesota,  and  also  for  the  use  and  benefit  of 
the  McGregor  Western  Railroad  Company  to  aid  in  the  construction  of 
a  railroad  from  South  McGregor  in  a  westerly  direction  until  it  should 
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intersect  the  said  railroad  running  from  Sioax  City  to  the  Minnesota 
line,  every  alternate  section  of  land  designated  by  odd  numbers  for 
ten  sections  in  width  on  each  side  of  said  roads.  Patents  for  one 
hundred  sections  of  said  lands  were  to  be  issued  to  the  railroad  com- 
panies whenever  the  governor  of  the  state  should  certify  to  the  secre- 
tary of  the  interior  that  any  section  of  ten  consecutive  miles  of  either 
of  said  roads  was  completed,  and  likewise  upon  the  completion  of 
each  succeeding  section  of  ten  consecutive  miles  of  road  until  its 
completion,  when  the  whole  of  said  land  should  be  patented  to  the 
state  for  the  purposes  aforesaid.  If,  however,  said  roads  were  not  com* 
pleted  within  ten  years  from  the  time  of  their  acceptance  of  the  grant, 
the  lands  thereby  granted  and  not  patented  were  to  revert  to  the  state 
for  the  purpose  of  securing  the  completion  of  said  roads,  and  should  the 
state  fail  to  complete  said  roads  within  five  years  thereafter  the  lands 
undisposed  of  as  aforesaid  were  to  revert  to  the  United  States.  The 
plaintiff  having  brought  this  action  to  quiet  its  title  to  certain  of  said 
lands,  based  upon  said  act  of  congress,  and  the  grant  from  the  state, 
heldf  that  the  grant  from  the  state  to  the  plaintiff  was  necessarily  lim- 
ited by  the  conditions  imposed  by  the  act  of  congress,  an^  that  the 
right  remained  in  the  state  to  resume  control  of  all  lands  not  earned 
by  the  plaintiff  within  ten  years  from  the  acceptance  of  the  grant, 
although  such  right  was  not  specifically  reserved  by  the  state,  and 
that  the  state  had  properly  relinquished  its  title  to  the  United  States. 
S.  C,  4r  St.  P.  By.  Co.  v.  Countryman,  17$. 

7.  Condition — performance  —  construction.  The  plaintiff  having 
failed  to  complete  its  road  to  Sioux  City  as  provided  by  said  act  of 
congress,  and  until  completion  being  entitled  only  to  land  for  each 
completed  section  of  ten  consecutive  miles  of  road  built,  held,  that  it 
was  not  entitled  to  the  lands  in  controversy  on  account  of  the  last  six 
and  a  quarter  miles  of  road  constructed  on  its  line  to  LeMars,  nor 
for  the  part  of  the  road  and  improvements  built  in  Sioux  City. 
Neither  could  the  plaintiff  claim  said  lands  as  a  part  of  the  indemnity 
lands,  which  it  had  earned  by  the  construction  of  the  fifty  miles  of 
road,  upon  the  ground  that  the  award  of  a  portion  of  said  lands  to  the 
Chicago,  Milwaukee  &  St.  Paul  Railway  Company  was  a  sale  or 
appropriation  within  the  meaning  of  a  provision  of  said  act  of  con- 
gress that,  if  it  should  appear  that  the  United  States  had  sold  any 
part  of  the  lands  granted  by  said  act,  or  that  they  had  been  reserved 
by  the  United  States  for  any  purpose  whatever,  then  the  secretary  of 
the  interior  should  cause  to  be  selected  other  lands  in  lieu  thereof. 
Id. 

8.  Conditions  —  non-performance — title.  By  an  act  of  congress 
approved  in  May,  1864,  the  United  States  granted  to  the  state  of  Iowa 
certain  lands  in  said  state  to  aid  in  the  construction  of  a  railroad  from 
Sioux  City  to  a  point  on  the  south  line  of  the  state  of  Minnesota,  the 
lands  to  be  subject  to  the  disposal  of  the  legislature  for  that  purpose 
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and  no  other.  Held,  that  the  grant  did  not  operate  to  vest  the  legal 
title  to  the  lands  in  the  railroad  company,  and  that  the  road  not  hav- 
ing been  completed  September  20,  1881,  all  of  said  lands  not  then 
patented  in  the  manner  aforesaid,  nor  otherwise  disposed  of,  reverted 
to  the  United  States.    Broton  f  Sleeper  v.  Bilsland,  16$, 

QUIETING  TITLE. 

"Who  may  maintain  action, 

1.  Homestead  —  conveyance  by  husband  —  adverse  possession.  Ten 
years  of  continuous,  open,  notorious  and  adverse  possession  of  real 
estate  under  a  claim  of  right  based  upon  a  contract  for  a  deed  to  a 
part  of  a  homestead,  executed  by  the  husband  alone,  is  sufficient  to 
entitle  the  holder  to  maintain  an  action  to  quiet  his  title  as  against 
the  homestead  interests  of  the  wife.     Boling  v,  Clark,  481, 

2.  Dower.  But  the  wife's  inchoate  right  of  dower  in  such  property 
is  not  in  any  manner  affected  by  adverse  possession.    Id, 

See  Public  Lands,  1,  2. 

RAILROADS. 

CONTRACTS  LIMITING  LIABILITT. 

1.  Effect  of — contract  made  in  foreign  state — evidence.  A  contract 
made  in  another  state  for  the  transportation  of  a  trunk  by  a  railway 
company  to  a  point  in  this  state  which  limits  the  liability  of  the  com* 
pany,  in  case  of  loss,  to  a  sum  named,  will  not  limit  the  amount  of 
damages  to  be  recovered  of  the  railroad  charged  with  delivery  in  this 
state  in  the  absence  of  evidence  that  such  limitation  is  allowable 
under  the  laws  of  the  state  where  the  contract  was  made.  Davis  v. 
Chicago,  B.'I.  f  P.  By.  Co.,  744. 

Injury  to  stock. 

2.  Double  damages — tender.  In  an  action  for  double  damages  for 
injuries  to  stock  caused  by  the  defendant,  the  latter  admitted  the 
killing  of  the  stock,  the  amount  of  actual  damages  sustained  to  be  as 
alleged  in  the  petition,  and  that  notice  thereof  had  been  duly  served 
as  provided  by  statute,  but  in  excuse  for  its  failure  to  make  payment 
thereof  pleaded  that,  before  the  expiration  of  the  thirty  days  allowed 
by  statute  after  receipt  of  said  notice,  the  defendant  was  at  the  resi- 
dence of  the  plaintiff,  ready  to  pay  him  the  full  value  of  the  stock 
injured,  but  the  plaintiff  was  absent  from  home,  and  that  the  defend- 
ant was  still  ready  to  pay  the  amount  of  the  actual  damages  sustained. 
Held,  that  a  demurrer  to  the  defendant's  plea  was  properly  sustained. 
Hammans  v.  Chicago,  B.  I.  f  P.  By.  Co.,  287. 

Fire  caused  by. 

3.  Negligence — evidence.  In  an  action  to  recover  damages  sustained 
by  the  destruction  of  certain  hay,  fence  posts  and  growing  trees,  by 
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fire,  alleged  to  have  been  set  by  sparks  from  the  defendant's  engines, 
it  appeared  that  the  fire  staHed  in  a  field  about  one  hundred  and  six- 
teen feet  from  the  defendant's  right  of  way,  and  several  witnesses 
testified  that  the  fire  was  first  seen  within  a  few  minutes  after  the 
passing  of  one  of  the  defendant's  trains,  and  that  no  fires,  and  no 
person  setting  fires,  had  been  seen  in  that  vicinity  that  day.  Held, 
that,  notwithstanding  the  absence  of  all  evidence  as  to  the  extent  and 
course  of  the  wind  at  the  time  of  the  fire,  the  evidence  was  sufficient 
to  sustain  the  finding  that  the  fire  was  set  by  the  defendant's  engine. 
Greenfield  v.  Chicago  j-  N.  W,  By,  Co.,  270, 

4.  Presumptions — instructions  to  jury.  Proof  of  damage  by  fire, 
set  by  sparks  from  a  railway  company's  engine,  raises  a  presumption 
of  negligence  on  the  part  of  the  company,  which  cannot  be  said,  as  a 
matter  of  law,  to  be  overcome  by  proof  that  the  engine  in  question 
was  supplied  with  the  best  appliances  to  prevent  the  escape  of  fire, 
and  was  in  good  repair  at  the  time,  and  that  the  same  was  not  negli- 
gently handled.  Under  such  circumstances,  held,  that  the  question 
of  the  company's  negligence  was  properly  left  to  the  jury.     Id, ' 

Mandamus  to  enforce  decree. 

5.  Decree — construction,  A  decree  commanding  a  railway  com- 
pany named,  and  its  successors,  assigns,  grantees  and  lessees,  to 
maintain  and  Operate  a  specific  portion  of  its  line  of  road  is  binding 
upon,  and  is  enforceable  by  mandumus  against,  a  railway  company 
which  was  not  a  party  to  the  action  in  which  said  decree  was  ren- 
dered, but  was  organized  subsequent  thereto,  and  acquired  its  inter- 
est in  said  railway  property  from  a  purchaser  thereof  at  a  receiver's 
sale  upon  the  foreclosure  of  a  mortgage.  State  v,  Iowa  Central  By, 
Co,,  720, 

6.  Defense.  The  fact  that  the  specific  portion  of  the  railway  in 
question  had  been  leased  by  the  defendant  to  another  railway  com- 
pany, and  was  being  operated  in  connection  with  the  line  of  the 
latter,  but  not  in  conformity  to  said  decree,  held  to  be  no  defense  to 
the  issuance  of  said  writ.     Id, 

Occupation  op  city  streets. 

7.  Damage  to  abutting  property.  Where  under  authority  from  a 
city  council  a  railway  company  lays  its  track  in  one  of  the  streets  of 
the  city,  the  fee- simple  title  to  which  is  in  the  public,  no  cause  of 
action  for  damages  accrues  to  the  owner  of  abutting  property  under 
section  464  of  the  Code,  because  of  such  occupation  of  the  street, 
unless  his  propei-ty  has  been  actually  damaged  thereby.  Cook  v. 
Chicago,  M.  4r  St.  P.  By.  Co.,  278. 

Land  grants. 

8.  Conditions — non-performance — title.  By  an  act  of  congress 
approved  in  May,  1864,  the  United  States  granted  to  the  state  of  lowv 
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certain  lands  in  said  state  to  aid  in  the  oonstrnction  of  a  railroad 
from  Sioux  City  to  a  point  on  the  south  line  of  the  state  of  Minnesota, 
the  lands  to  be  subject  to  the  disposal  of  the  legislature  for  that  pur- 
pose and  no  other.  Held,  that  the  grant  did  not  operate  to  vest  the 
legal  title  to  the  lands  in  the  railroad  company,  and  that  the  road 
not  having  been  completed  September  20,  1881,  all  of  said  lands 
not  then  patented  in  the  manner  aforesaid,  nor  otherwise  disposed 
of,  reverted  to  the  United  States.     Brotcn  4"  Sleeper  v.  Bilsland,  162, 

9.  Conditions — performance — construction.  By  an  act  of  congress 
approved  in  May,  1864,  the  United  States  granted  to  the  state  of  Iowa 
to  aid  in  the  consti^uction  of  a  railroad  from  Sioux  City  to  the  south 
line  of  the  state  of  Minnesota,  and  also  for  the  use  and  benefit  of  the 
McGregor  Western  Bailroad  Company  to  aid  in  the  construction  of  a 
railroad  from  South  McGregor  in  a  westerly  direction  until  it  should 
intersect  the  said  railroad  running  from  Sioux  City  to  the  Minnesota 
line,  every  alternate  section  of  land  designated  by  odd  numbers 
for  ten  sections  in  width  on  each  side  of  said  roads.  Patents  for 
one  hundred  sections  of  said  lands  were  to  be  issued  to  the  railroad 
companies  whenever  the  governor  of  the  state  should  certify  to  the 
secretary  of  the  interior  that  any  section  of  ten  consecutive  miles  of 
either  of  said  roads  was  completed,  and  likewise  upon  the  completion 
of  each  succeeding  section  of  ten  consecutive  miles  of  road  until  its 
completion,  when  the  whole  of  said  land  should  be  patented  to  the 
state  for  the  purposes  aforesaid.  If,  however,  said  roads  were  not 
completed  within  ten  years  from  the  time  of  their  acceptance  of  the 
grant,  the  lands  thereby  granted  and  not  patented  were  to  revert  to 
the  state  for  the  purpose  of  securing  the  completion  of  ^aid  roads,  and 
should  the  state  fail  to  complete  said  roads  within  fi.\e  years  there- 
after the  lands  undisposed  of  as  aforesaid  were  to  revert  to  the  United 
States.  The  plaintiff  having  brought  this  action  to  quiet  its  title  to 
certain  of  said  lands,  based  upon  said  act  of  congress  and  the  grant 
from  the  state,  held,  that  the  grant  from  the  state  to  the  plaintiff  was 
necessarily  limited  by  the  conditions  imposed  by  the  act  of  congress, 
^nd  that  the  right  remained  in  the  state  to  resume  control  of  all  lands 
«not  earned  by  the  plaintiff  within  ten  years  from  the  acceptance  of  the 
grant,  although  such  right  was  not  specifically  reserved  by  the  state, 
~  and  that  the  state  had  properly  relinquished  its  title  to  the  United 
States.     8.  C.  f  8t.  P.  By.  Co.  v.  Countryman,  172. 

10.  Conditions— performance — construction.  The  plaintiff  having 
•failed  to  complete  its  road  to  Sioux  City  as  provided  by  said  act  of 
congress,  and  until  completion  being  entitled  only  to  land  for  each 
completed  section  of  ten  consecutive  miles  of  road  built,  held,  that  it 
was  not  entitled  to  the  lands  in  controversy  on  account  of  the  last  six 
and  a  quarter  miles  of  road  constructed  on  its  line  to  LeMars,  nor  for 
the  part  of  the  road  and  improvements  built  in  Sioux  City.  Neither 
eould  the  plaintiff  claim  said  lands  as  a  part  of  the  indemnity  lands, 
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which  it  had  earned  by  the  oonstmetion  of  the  fifty  miles  of  road^ 
upon  the  ground  that  the  award  of  a  portion  of  said  lands  to  the 
Chicago,  Milwaukee  &  St.  Paul  Railway  Company  was  a  sale  or 
appropriation  within  the  meaning  of  a  provision  of  said  act  of  congress 
that,  if  it  should  appear  that  the  United  States  had  sold  any  part  of 
the  lands  granted  by  said  act,  or  that  they  had  been  reserved  by  the 
United  States  for  any  purpose  whatever,  then  the  secretary  of  the 
interior  should  cause  to  be  selected  other  lands  in  lieu  thereof.    Id, 

Duty  to  employes.    See  Negligence,  2,  3,  8,  9,  10,  11,  12. 

REAL  PROPERTY. 

TiTLB. 

1.  Evidence,  Where  an  insolvent  debtor,  about  ten  months  before 
his  death,  executed  two  deeds,  the  one  to  his  wife  and  the  other  to  his 
son,  conveying  to  each  an  undivided  one-half  interest  in  certain  lands, 
but  up  to  within  a  short  time  before  his  death  continued  to  exercise 
acts  of  ownership  over  such  land,  and  such  ownership  was  admitted 
by  said  grantees,  and  after  the  death  of  said  grantor  the  deeds  were 
found  in  his  dwelling-house  in  a  box  where  his  private  papers  had 
been  kept  for  many  years,  but  such  box  had  no  lock  and  key,  and  the 
son  had  access  thereto  as  a  place  of  deposit  for  his  private  papers,  and 
a  few  days  after  his  father's  death  the  son  took  the  deeds  from  the 
box,  and  filed  them  for  record,  held,  that  the  evidence  did  not  show  a 
delivery  of  the  deeds,  and  that  a  conveyance  by  the  son  of  his  interest 
in  said  land,  made  after  his  father's  death,  was  void  as  against  the 
creditors  of  the  father's  estate.    Meichart  v.  Wilhelm,  610, 

2.  Deed8—^lat — construction.  Where  a  deed  conveyed  lots  num- 
bered 1,  2,  3  and  4,  in  a  block  named,  which  were  all  of  the  lota 
included  in  said  block,  and  subsequently  by  a  new  plat  of  said  lots 
and  other  property  a  lot  numbered  5,  and  a  strip  of  land  fifty  feet 
wide  without  number,  was  added  to  the  block  in  which  the  lots  afore- 
said were  located,  held,  that  the  grantees  under  said  deed  acquired  no 
interest  in  the  strip  of  land  added  to  said  block,  and  not  designated 
by  any  lot  number.     Toung  v,  Cosgrove,  68S. 

3.  Validity  of  plat.  The  invalidity  of  a  plat  filed  of  record  as  to 
certain  real  estate  will  not  affect  the  title  to  real  estate  conveyed  with 
reference  to  the  subdivisions  designated  therein,  nor  to  its  use  for  the 
purpose  of  ascertaining  the  property  intended  to  be  conveyed.    Id, 

Easement. 

4.  Deed — construction.  Where  upon  the  same  day  with  a  convey- 
ance of  certain  real  estate  the  grantor  granted  to  the  grantee,  ''his 
heirs  and  assigns"  and  ''tenants  and  occupiers"  the  right  to, pass  over 
a  certain  strip  of  land  adjoining  the  premises  conveyed  "from  time  to 
time,  and  at  all  times  forever  hereafter,"  held,  that  the  right  of  way 
was  appurtenant  to  the  premises  conveyed,  and  passed  with  a  subse- 
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quent  convey anoe  of  said  premises  which  described  said  property  by 
metes  and  bounds,  and  contained  no  reference  to  said  right  of  way. 
Moll  V.  McCauley,  677. 

5.  Deed — record — notice.  The  defendants,  in  proof  of  their  title  to 
the  real  estate  in  controversy,  introduced  the  record  of  a  deed  from 
one  Teufel,  which  name,  in  copying  the  deed  upon  the  record,  the 
recorder  had  written  "Temple,"  or  had  written  "Teufel"  so  indis- 
tinctly  that  it  might  be  read  ''Temple."  The  original  deed  was  not 
introduced  in  evidence.  Held,  that,  in  the  absence  of  any  showing  of 
prejudice  from  the  condition  of  the  record,  the  defendants'  title, 
through  Teufel,  would  be  considered  established.  Sorenson  v.  Davis, 
405. 

Leases. 

6.  Validity.  The  mother  of  H.,  being  the  owner  of  the  forty  acres 
of  land  in  question,  the  taxes  upon  which  had  been  paid  by  the  latter, 
authorized  H.  to  lease  the  land,  or  sell  the  grass  thereon,  and  thereby 
reimburse  himself  for  the  pajrment  of  taxes  thereon,  but  stated  that 
she  would  rather  pay  the  taxes  herself  than  to  have  the  land  so  leased 
as  to  prevent  a  sale  of  the  land.  In  pursuance  of  such  authority  H. 
leased  the  land  to  plaintiff  in  March  for  one  year,  making  the  lease  in 
his  own  name,  and  in  the  following  May  his  mother  made  a  contract 
for  the  sale  of  the  land  and  agreed  to  convey  all  her  right,  title  and 
interest  therein.  Held,  that  H.  had  a  right  to  make  a  lease  in  his  own 
name,  and  on  his  own  behalf,  and  that  the  plaintiff  was  entitled  there- 
under to  the  use  and  occupation  of  the  land  for  the  term  of  the  lease. 
Ridgley  v.  DeBough,  100. 

Nuisance. 

7.  Knowledge  of  owner — liability  for  costs  of  action  to  abate.  The 
owner  of  real  estate  is  not  liable  for  the  costs  of  an  action  for  the 
abatement  of  a  saloon  nuisance  maintained  upon  his  premises  without 
his  knowledge  or  consent.     Morgan  v.  Koestner,  134. 

Parol  contract  for  sale  op.    See  Statute  of  Fraud. 

REDEMPTION.     See  Execution,  7,  9. 

RELIGIOUS  SOCIETIES. 

Church  property. 

1.  Subversive  teachings — rights  of  minority.  The  Mount  Zion  Baptist 
Church  of  Bonaparte  having  purchased  lots  and  erected  buildings 
thereon  in  the  year  1852  adopted  certain  articles  of  faith  as  ipublished 
in  the  minutes  of  the  Des  Moines  Baptist  Association  in  1848.  In  1885 
the  pastor  of  the  church  and  certain  of  the  members  became  adherents 
to  the  doctrine  of  ''sanctification  by  a  second  experience,"  and  because 
of  differences  of  opinion  arising  between  the  members  in  respect  thereto 
charges  were  preferred  against  certain  of  the  members  who  opposed 
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the  teaching  of  said  dootrine,  and  they  were  excluded  from  the  fel- 
lowship of  the  church.  The  persons  thus  excluded,  with  those  sym- 
pathizing with  them,  having  assembled  and  decided  that  they  consti- 
tuted the  ''true  and  original  Baptist  Church  of  Bonaparte/'  called  to  its 
service  a  pastor,  and  demanded  the  possession  of  the  church  prop- 
erty, which  was  refused.  By  the  agrjBement  of  the  two  factions  the 
differences  between  them  in  respect  to  said  doctrine  of  sanctification 
was  submitted  to  a  council  of  Baptist  ministers,  which  decided  that 
said  doctrine  was  not  in  harmony  with  the  teachings  of  the  Baptist 
denomination,  but  was  subversive  of  the  very  end  sought  by  it,  and 
was  destructive  of  the  peace  of  their  churches.  Held,  that  the  adher- 
ents of  said  doctrine  of  sanctification,  though  constituting  a  majority  of 
the  whole  number  of  members  of  said  church,  could  not  divert  the  use  of 
its  property  to  the  promulgation  of  doctrines  different  from  the  faith  for 
the  advancement  of  which  the  church  was  organized,  and  that  a  court 
of  equity  would  interfere  to  protect  the  minority  in  having  the  trust 
property  applied  in  accord  with  the  original  intent.  Mt.  Zion  Church 
V.  Whitmoret  1S8, 

Creed. 

2.  Submission  of  disputed  doctrine  by  consent  to  council— effect.  The 
whole  membership  of  the  church  having  agreed  to  submit  the  creed 
of  the  church  in  respect  to  said  doctrine  to  a  council  as  aforesaid  for 
settlement,  held,  that  the  decision  of  the  council  that  said  doctrine  was 
not  in  accord  with  the  Baptist  faith  was  binding  upon  the  majority. 
Id. 

3.  Submission  of  disputed  doctrine  by  consent  to  coun<iil — effect.  The 
council  aforesaid  found  that  the  doctrine  of  sanctification  as  taught 
by  S.  and  others  was  not  in  harmony  with  the  teachings  of  the  Baptist 
denomination,  and  recommended  that  the  doctrine  nevermore  be 
taught  in  said  church.  Thereupon,  at  a  meeting  of  the  church  repre- 
senting the  entire  membership  the  said  action  of  the  council  was 
accepted.  Subsequently,  however,  the  church  annulled  its  former 
action  and  rejected  the  action  of  the  council  as  to  the  finding  and 
recommendation  aforesaid,  but  accepted  it  in  other  respects.  Beld, 
that  the  evidence  waranted  the  finding  that  the  defendants  believed 
in  said  doctrine  as  taught  by  S.,  and  that  it  was  their  purpose  to 
teach  it  in  the  church.     Id. 

REPLEVIN. 

Will  not  lie  for  property  seized  under  search  warrant. 

Intoxicating  liquors  —  original  packages— police  regulations.  Where 
intoxicating  liquors  shipped  from  a  foreign  state  into  this  state  for  sale 
in  the  original  packages,  prior  to  the  enactment  of  the  act  of  August 
8,  1890,  fifty-first  congress  (26  Stat.  L.  313),  were  seized  under  a 
search  warrant  issued  in  pursuance  of  the  police  regulations  of  the 
state,  they  could  not  be  taken  from  the  ofiicer  making  the  seisure 
under  a  writ  of  replevin.    Lemp  v.  Fullerton,  19$ 
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bevenue  laws. 

Stamping  deeds.    See  Evidence,  12. 
SALES. 
Consideration. 

1.  Payment.  The  debt  for  the  payment  of  which  the  land  in  qnes- 
tion  was  sold  was  one  owing  the  administrator,  and  the  land  was  sold  to 
one  P.,  to  whom  the  administrator  was  indebted,  and  for  that  reason 
no  money  was  actually  paid  by  P.  Held,  that  under  the  circum- 
stances of  this  case  the  sale  would  not  for  such  reason  be  deemed 
invalid.    B<icon  v.  Chase,  6B1. 

Innocent  pubohaser. 

2.  Unrecorded  moHgage — notice^raud.  The  defendant  L.  having 
executed  and  delivered  a  mortgage  upon  his  stock  of  lumber  to  the 
plaintiff,  and  being  insolvent  and  unable  to  pay  an  indebtedness  to 
the  defendant  W.  of  less  than  one-half  the  value  of  his  stock,  made  to 
W.  a  bill  of  sale  of  said  stock,  for  which  W.  gave  his  notes  to  L.  in  the 
sum  of  forty-five  hundred  dollars.  The  plaintiff's  mortgage  was  not 
recorded,  and  W.  took  the  bill  of  sale  without  actual  notice  thereof. 
The  transaction  between  L.  and  W.  was  hastily  consummated,  no 
invoice  of  the  property  being  taken  before  the  purchase,  and  W., 
without  knowing  the  value  of  the  property,  gave  his  notes  therefor  to 
L.  for  several  hundred  dollars  more  than  it  was  worth,  and  accepted  the 
bUl  of  sale  without  reading  it.  Held,  that  W.  was  entitled  to  protection 
as  an  innocent  purchaser  as  against  the  plaintiff's  mortgage  to  the 
full  amount  of  the  consideration  given  though  he  acquired  notice  of 
said  mortgage  before  the  notes  aforesaid  were  paid,  and  that  the 
bank's  title  to  the  notes  was  not  subject  to  attack  by  the  plaintiff. 
Norton  v,  Lumpkinf  S35. 

3.  Purchase  from  bailee — title.  In  an  action  of  replevin  to  recover 
certain  diamonds  it  appeared  that  the  defendant  was  an  innocent 
purchaser  thereof  for  value  from  one  B.,  who  represented  that  he  was 
the  owner  of  the  same,  but  who  in  fact  had  obtained  possession  of 
them  from  the  plaintiff  under  the  representation  that  he  had  a 
customer  for  the  same,  and  was  permitted  to  take  them  from  the 
plaintiff's  store  under  promise  that  he  would  return  with  the  diamonds 
or  the  price  in  about  an  hour,  ffeld,  that  the  defendant  obtained  no 
title  by  his  purchase,  and  that  the  plaintiff  was  entitled  to  recover. 
Baehr  v.  Clark,  SIS. 

Warranty. 

4.  Deed — l>reaeh  of  warranty — res  adjudicatu.  The  defendant  con- 
veyed certain  lands  by  deed,  with  covenants  of  warranty,  to  B. ,  who  con- 
veyed the  same  to  the  plaintiff.  At  the  time  of  the  latter  conveyance  the 
plaintiff  gave  to  B.  his  promissory  note  for  six  hundred  and  fifty  dollars 
for  a  balance  of  the  purchase  money,  but  providing  that  said  note  was 
not  to  be  paid  if  a  certain  adverse  claimant  established  an  interest  in 
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the  property.  Such  interest  was  established  in  an  action  wherein  the 
defendant  and  B.  were  parties,  and  B.  in  an  action  against  the  defend- 
ant alone^  for  a  breach  of  the  warranty  in  the  deed  to  him,  recovered 
the  amount  of  the  note  above  referred  to,  which  the'  plaintiff  was 
.through  the  establishment  of  suc^  adverse  claim  relieved  from  paying. 
The  deed  delivered  by  B.  to  the  plaintiff  was  one  of-  special  warranty, 
but  it  being  the  agreement  that  he  should  have  one  of  general  war- 
ranty the  plaintiff  by  action  against  B.,  commenced  after  the  rights 
of  the  adverse  claimant  had  been  determined,  compelled  B.  to  execute 
to  him  a  general  warranty  deed.  Held,  that  the  latter  deed  being 
valid,  and  the  plaintiff  having  paid  the  court  costs  in  the  case  wherein 
the  rights  of  the  adverse  claimant  were  established,  he  was  entitled  to 
recover  the  amount  thereof  from  the  defendant,  such  sum  not  being 
included  In  the  recovery  on  defendant's  warranty  in  the  action  by  B. 
Malette  v.  Arnold,  66. 

5.  Action  for  breach  of— limitation  of  actions — evidence.  In  an 
action  for  damages  for  the  breach  of  a  covenant  of  warranty  in  a  deed 
for  lands,  commenced  more  that  ten  years  after  the  execution  of  the 
deed,  the  defendant,  who  was  a  non-resident,  sought  to  show  that  the 
action  was  barred  because  he  had  for  the  period  of  ten  years  main- 
tained an  agency  in  the  county  wherein  the  lands  were  situated,  and 
offered  evidence  tending  to  show  that  he  had  kept  an  office  in  such 
county  for  the  purpose  of  transacting  a  land  business  during  the  time 
specified,  and  that  a  person  named  had  acted  as  clerk  in  charge  of  the 
office.  Books  of  record,  which  were  claimed  to  have  been  brought 
from  that  office,  and  which  showed  transactions  in  regard  to  the  lands 
in  controversy,  were  offered  in  evidence,  but  were  not  identified  as 
being  the  record  of  an  office  or  agency  kept  by  the  defendant,  and 
were,  therefore,  rejected.  Furthermore,  it  did  not  appear  that  the 
purchase  of  the  land  in  question  was  a  transaction  growing  out  of  the 
business  of  that  office.  Held,  that  the  jury  was  authorized  in  finding 
that  the  defendant  did  not  have  an  office  or  agency  in  the  county 
wherein  the  lands  were  situated  within  the  meaning  of  section  2613  of 
the  Code.    Bellows  v.  Litchfield,  36. 

6.  Sale  of  land  for  taxes — right  of  action.  After  an  adjudication 
that  the  plaintiff  had  no  title  to  the  land  in  question  under  the  deed 
from  the  defendant  the  same  was  sold  for  taxes  and  subsequently  a 
tax  deed  issued.  Reld,  that  the  right  of  action  upon  the  defendant's 
covenant  of  warranty  was  not  thereby  lost  to  the  plaintiff.    Id. 

7.  Adjudication  of  title — lidbility  of  warrantor.  At  the  time  of  the 
conveyance  to  the  plaintiff  one  T.  was  in  possession  of  the  land  in 
question,  and  refused  to  surrender  possession.  Thereupon  the 
plaintiff  commenced  an  action  against  T.  to  recover  the  land,  and 
gave  notice  thereof  to  defendant's  testator,  with  the  demand  that  he 
appear  in  court  with  proofs  of  title  necessary  to  give  the  plaintiff 
possession.    Afterwards,  at  the  request  of  the  testator's  agent  in  a 
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personal  interview,  the  attorney  previonsly  employed  by  the  plaintiff 
fras  did  charged,  and  one  H.  employed  to  conduct  the  suit.  WhUe  H. 
was  paid  by  the  plaintiff  for  his  services,  the  litigation  was  practically 
controlled  by  the  agent  of  the  defendant's  testator,  and  for  the  latter's 
benefit.  Held,  that  under  the  circumstances  the  testator  was 
responsible  for  the  manner  in  which  the  case  was  conducted,  and 
was  bound  by  the  final  result  of  the  litigation.    Id. 

8.  Joint  lialHlity  of  husband  and  wife — damages.  Where,  before 
the  enactment  of  section  1937  of  the  Code,  a  husband  and  wife  joined 
in  a  conveyance  of  lands  containing  a  general  covenant  of  warranty^ 
held,  that  although  the  land  was  the  property  of  the  wife,  the 
husband  was  liable  thereon,  and  that  the  measure  of  damages  was 
the  amount  of  consideration  paid,  whether  as  principal  or  interest, 
together  with  interest  thereon  at  six  per  cent,  per  annum  from  the 
dates  of  payment.    Id. 

Bescission.     See  Contracts,  21 ;  Notice,  3,  4,  5,  6,  8. 

Bemedy  op  vendor  against  vendee.     See  Contracts,   11,  12,  13 

eCHOOLS. 

Directors. 

*  Suhdireetors — authority — injunction,  A  subdirector  in  a  schoo 
district  has  no  authority  to  refuse  to  use  or  to  allow  to  be  placed  in 
his  school  an  article  ordered  therefor  by  the  board  of  directors,  upon 
the  ground  that  the  same  was  purchased  contrary  to  law,  or  because 
the  same  is  worthless  and  a  needless  expense;  and  a  subdirector  so 
resisting  the  authority  of  the  board  may  be  restrained  from  so  doing 
by  injunction.    District  Township  of  Union  v,  Meyers,  688, ^ 

flLANDEB. 

Damages. 

1.  Good  faith  shown  %n  mitigation  of  damages.  The  belief  that  a 
slander  is  true,  and  the  good  faith  of  the  person  uttering  the  same, 
may  be  shown  in  mitigation  of  damages,  but  will  not  prevent  the 
recovery  of  substantial  damages  for  the  injury  sustained.  Blocker  v, 
Schoff,  265. 

2,  Malice — exemplary  damages.  In  an  action  for  slander  proof 
that  actionable  words  were  spoken  is  sufficient  evidence  of  malice  to 
warrant  an  instruction  to  the  jury  that  if  they  found  that  the  slander  in 
question  was  uttered  by  the  defendant  with  actual  malice  they  should 
allow  the  plaintiff  exemplary  damages.    Id, 

SPECIAL  FINDINGS. 

When  mat  be  required.    See  Verdict,  6, 
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statutes. 

CONSTRUCTIOK. 

Ouardiana — aj^poiniment  of  for  feeble-minded  persons.  A  person  of  the^ 
age  of  seventy-nine  years,  and  possessing  an  estate  of  oyer  five 
hundred  acres  of  land,  yet  who  appears  to  be  capable  of  transacting 
the  ordinary  business  involved  in  taking  care  of  his  property,  and  to 
understand  the  nature  of  the  business,  and  the  effect  of  what  he 
does,  and  to  be  able  to  exercise  his  will  with  reference  to  such  bus- 
iness with  discretion,  notwithstanding  the  influence  of  others,  is  not  a 
person  of  such  unsoundness  of  mind  as  to  warrant  the  appointment  of 
a  guardian  of  his  property  under  section  2272  of  the  Code.  Emeriekv, 
JEmerick,  411. 

STATUTE  OF  FRAUDS. 

Contract  fob  sale  of  real  estate. 

Parol  evidence.  Parol  evidence  of  an  agreement  to  sell  and  convey 
real  estate,  where  part  of  the  purchase  price  has  been  paid,  is  com- 
petent under  section  3665  of  the  Code.    Pressley  v.  Boe,  645, 

STATUTE  OF  LIMITATIONS.    See  Limitation  of  Actions. 

SUBROGATION. 

Right  to. 

Mortgage — assumption  6y  subsequent  grantee.  Where  one  purchases- 
real  estate  subject  to  a  mortgage,  which  he  assumes  and  agrees  to  pay 
as  part  of  the  consideration  for  sai4  property,  he  wiU  not  be  entitled 
upon  the  payment  of  said  mortgage  to  be  subrogated  to  the  rights  of 
the  mortgagee,  and  enforce  the  same  against  a  purchaser  of  the  prop- 
erty at  foreclosure  sale  under  a  second  mortgage.  Kellogg  v.  Colby,. 
613. 

SUNDAY. 

Rescission  of  contract  made  on  sitndat.    See  Contracts,  20. 

Performance  of  contract  where  date  falls  on  sunday.    See  Con- 
tracts, 9. 

Contract  made  on  Monday,  evidence  not  admissible  to  show  saxb. 
WAS  MADE  ON  SUNDAY.    See  Contracts. 

SWAMP  LANDS. 

Selected  by  state.    See  Public  Lands,  I,  2,  3,  4. 
TAXATION  AND  TAX  TITLES. 

Tax  sale. 

1.  Sale  to  county  officer — validity.  A  sale  of  lands  for  taxes  to  the 
clerk  of  the  board  of  supervisors  for  the  benefit  of  the  county  is  not 
void  under  the  provisions  of  section  775  of  the  Revision  of  1860. 
Waggoner  v.  Mann,  17, 

2.  Jurisdiction— former  adjudication — estoppel.  The  territory  com- 
prising the  county  of  Sioux  being  attached  prior  to  the  year  1860  to  the- 
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count  of  Woodbury,  the  taxes  upon  lands  located  therein  were  assessed 
and  levied  for  the  years  1858  and  1859  by  the  proper  offixsers  of  Wood- 
bury county.  After  the  organization  of  Sioux  county  in  1860  in  an 
action  brought  by  Sioux  county  against  Woodbury  county  and  the 
county  judge  thereof,  it  was  determined  by  the  district  court  of 
Woodbury  county  that  the  county  of  Sioux  was  entitled  to  collect  and 
receive  the  taxes  levied  for  the  years  1858  and  1859  upon  lands  situ- 
ated in  that  county,  and  remaining  delinquent  April  28,  1860.  The 
plaintiff  having  brought  this  action  (o  quiet  his  title  to  certain  lands 
in  Sioux  county  based  upon  a  tax  sale,  made  under  the  authority  of 
the  above  adjudication,  for  the  taxes  of  1858  and  1859.  Held,  that 
such  adjudication  never  having  been  appealed  from  the  defendant 
was  estopped  from  denying  the  authority  of  Sioux  county  to  make 
said  sale.     Cannoti  v.  Nelson,  t42. 

Redemption. 

3.  Laches — estoppel.  Where  the  owner  of  real  estate »  knowing 
that  the  taxes  for  which  the  same  had  been  sold  at  tax  sale  were 
illegal,  remained  silent  as  to  such  fact  for  nearly  twenty  years,  while 
the  holder  of  the  tax  deed  under  such  sale,  and  his  grantees,  paid  the 
taxes  on  said^real  estate,  occupied  and  improved  it,  and  made  no 
adverse  claim  to  the  property,  and,  by  reason  of  his  laches,  it  has 
become  doubtful  whether  those  claiming  under  the  tax  sale  can 
produce  the  evidence  which  is  necessary  to  a  fair  presentation  of  the 
case  on  their  part,  the  right  of  redemption  of  such  owner,  and  of 
those  claiming  under  him  with  knowledge  of  the  above  facts,  will  be 
deemed  barred  in  equity,  and  they  will  be  estopped  from  asserting 
any  claim  to  said  property  adverse  to  the  title  based  upon  such  tax 
sale.    Mathews  v.  Culbertson,  434. 

4.  MistaJce  as  to  title — estoppel.  For  twenty-two  years  prior  to  the 
time  that  the  plaintiff  acquired  his  title  from  the  county,  the  defend- 
ant's grantor  paid  the  taxes  upon  the  lands  in  controversy  under  the 
belief  that  it  held  the  title  thereto,  but  the  [land]  during  such  period 
in  fact  belonged  to  the  county,  and  was  exempt  from  taxation.  Held, 
that  the  plaintiff  as  the  grantee  of  the  county  was  not  estopped  from 
denying  the  defendant's  title,  nor  was  the  plaintiff  liable  for  the  taxes 
80  paid.     Hays  v.  McCormick,  89. 

5.  Payment  of  taxes  by  mistake — reimbursement.  The  plaintiff  not 
having  been  relieved  of  any  burden  devolving  upon  him  by  the  pay- 
ment of  the  taxes  above  indicated,  held,  that  he  could  not  be  required 
toreimburae  the  defendant  therefor  as  a  condition  to  having  his  title 
quieted.     Id. 

6.  Fraud  of  agent — limitation  of  actions.  Where  an  agent,  having 
money  of  his  principal  in  his  hands  for  the  payment  of  taxes  upon 
lands  which  were  the  subject  of  his  agency,  permitted  the  same  to  be 
sold  for  taxes,  and  afterwards  took  an  assignment  of  the  certiffcate  of 
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sale,  and  in  due  course  of  time  received  a  tax  deed  thereto,  held,  that 
the  fraud^  of  the  agent  was  not  such  as  would  arrest  the  running  of 
the  statute  of  limitations,  and  that  an  action  commenced  more  than 
five  years  after  the  execution  of  the  tax  deed  was  barred  under  the 
provisions  of  section  902  of  the  Code.     Waggoner  v.  Mann,  17. 

7.  Minor^s  right  of  redemption.  A  quitclaim  deed  to  the  guardian 
of  a  minor  from  one  who  held  the  property  conveyed  as  trustee  for 
the  minor's  father  will  not  entitle  such  guardian  to  redeem  from  a 
tax  sale  of  the  property  conveyed,  where  the  guardian,  in  his  capacity 
of  administrator  of  the  father's  estate,  has  previously  contracted  a 
sale  of  the  same  lands  to  a  creditor  of  the  father's  estate.  Pearsons 
V.  American  Investment  Co.,  856. 

Tax  deed. 

8.  Tenants  in  common— purchase  by  trustee.  Ond  who  holds  the 
legal  title  to  real  estate,  as  trustee  for  one  of  several  tenants  in 
common,  cannot  either  by  himself,  nor  in  conjunction  with  a  stranger 
to  the  title,  acquire  a  tax  title  thereto  adverse  to  the  co-tenants  of  his 
cestui  que  trust;  neither  can  such  persons  acquire  title  to  such  real 
estate  as  against  such  co-tenants  by  purchase  from  one  to  whom  a 
tax  deed  has  issued.     Sorenson  v.  Davis,  405. 

Board  op  equalization. 

9.  Powers  of— general  increase  of  assessment.  Where  pursuant  to 
the  order  of  the  board  of  supervisors,  the  different  classes  of  prop- 
erty in  a  county  have  been  assessed  at  a  valuation  of  a  unifoim 
per  centum  of  the  actual  cash  value,  the  supervisors  cannot  after- 
wards, when  sitting  as  a  board  of  equalization,  make  a  general 
increase  in  the  assessment  of  a  particular  class  of  property,  so  as  to 
make  the  per  centum  of  the  valuation  of  such  class  greater  than  the 
per  centum  of  valuation  of  any  other  class.  Manson  Loan  jr  Trust 
Co.  V.  Heston,  S77. 

TELEGRAPH  COMPANIES. 

Contract  umitino  liability.    See  Damages,  1. 
TENANTS  IN  COMMON.    See  Taxation  and  Tax  Titles,  8. 
TENDER. 

Waiver. 

Sale — refusal  of  vendee  to  accept — remedy  of  vendor.  The  defendants 
having,  by  their  contract,  placed  it  out  of  their  power  to  accept  the 
blocks  contracted  for,  held,  that  the  plaintiff  was  justified  in  relying 
upon  their  action  as  a  waiver  of  a  tender  of  the  balance  of  the  con- 
tract number  of  blocks  not  shipped,  and  was  entitled  to  recover 
damages  for  that  portion  of  which  no  tender  of  the  actual  material 
was  made.    Loftus  v,  Riley  f  Co.,  503 
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TENDER.     Coniintted, 

Op  amount  due  on  chattel   mortgage   by  attaching   creditor. 
Bee  Attachment,  3. 

4 

As  defense  to  action.     See  Damages,  3. 

Effect.    See  Contracts,  21. 

TITLE. 

,  Abandonment  op. 

Laches,  No  patent  was  ever  issned  transferring  the  lands  in 
question  to  the  state,  but  the  character  of  the  land  was  readily 
ascertainable  by  anyone,  the  records  of  the  county  showed  a  con- 
veyance of  it  to  the  plaintiff,  and  the  judgment  referred  to  was 
rendered  only  five  years  prior  to  the  commencement  of  this  action. 
Held,  that  the  absence  of  any  public  action  on  the  part  of  the 
plaintiff  in  relation  to  said  land  for  five  years  preceding  this  action 
was  not  sufficient  to  create  a  presumption  of  abandonment  of  title  by 
the  plaintiff,  nor  that  it  had  acquiesced  in  the  adverse  title  of  the 
defendant.     American  Emigrant  Co.  v.  Fuller,  699, 

Bt  prescription.    See  Limitation  of  Actions,  8,  9* 

TRUSTS. 

Implied  trust. 

1 .  Funds  of  another  deposited  io  personal  account — rights  of  henefieiary. 
The  deceased  having  obtained  the  release  of  a  mortgage  on  real  estate 
given  to  secure  an  indebtedness  to  his  mother  sold  the  real  estate, 
and,  with  the  consent  of  his  mother  retained  the  amount  of  the 
mortgage  out  of  the  proceeds  of  said  sale  to  reinvest  for  her,  she 
holding  the  note  previously  secured  by  said  mortgage.  The  amount 
so  retained  was  deposited  in  bank  to  the  personal  account  of  the 
deceased,  and  so  remained  at  the  time  of  his  death,  except  a  poilion 
thereof  that  he  had  invested  in  certain  real  estate,  taking  the  title 
thereto  in  the  name  of  his  mother.  Held,  that  the  agreement  between 
the  deceased  and  his  mother  for  the  retention  of  said  fund  consti- 
tuted the  former  a  trustee  for  his  mother  in  relation  to  said  fund,  and 
that  the  mother  was  entitled  to  payment  of  the  amount  not  invested  out 
of  the  funds  in  bank  to  the  personal  account  of  the  deceased.  In  re 
Estate  of  Maxwell,  690, 

Misappropriation  op  trust  funds. 

2.  Limitation  of  actions.  Where  a  guardian  purchased  real  estate 
in  her  own  name  with  money  belonging  to  her  ward,  after  the  latter 
became  of  age,  held,  that  such  use  of  the  ward's  money  by  the 
guardian  amounted  to  an  appropriation  thereof  to  her  own  use,  for 
which  a  cause  of  action  at  once  arose  in  favor  of  the  ward,  but  that 
after  such  right  of  action  had  become  barred  by  the  statute  of  limita- 
tions the  ward  was  not  entitled  to  assert  her  ownership  to  said 
property  as  against  the  heirs  of  the  guardian.    Potter  v,  Douglass,  190^ 
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USURY.     See  Interest. 

VENUE. 
Change  of. 

Practice,  The  right  to  a  change  of  venue  npon  the  ground  that  the 
action  has  been  brought  in  the  wrong  county  cannot  be  determined 
upon  an  issue  joined  under  all  allegations  contained  in  the  defendant's 
answer.    Kelley  v.  Cosgrave,  229, 

VERDICT. 

Must  be  in  accord  with  instructions. 

1.  Assault.  The  court  having  instructed  the  jury  that  if  the 
defendant  ''pointed  the  revolver  at  the  leg  of  said  L.,  and  fired  the 
same  at  said  point  in  the  body  of  L. ,  *  *  *  '  that  he  is  to  be  presumed 
to  have  made  the  assault  with  intent  to  inflict  great  bodily  injury;" 
and  the  wound  made  by  the  defendant  being  in  the  leg,  just  above  the 
knee,  lieldf  that  the  latter  fact  did  not  warrant  the  presumption  that 
the  defendant  pointed  the  revolver  at  the  leg  of  L.,  intending  only  to 
inflict  the  wound  made,  and  that,  therefore,  the  verdict  of  assault  with 
intent  to  commit  manslaughter  was  in  conflict  with  the  above  instruc- 
tion.    State  V.  Postal,  460, 

When  will  be  set  aside. 

2.  Trespass — verdict — excessive  damages.  In  an  action  to  recover 
damages  for  an  alleged  trespass  upon  certain  lands  the  jury  found 
that  the  defendant  had  without  authority  taken  possession  of  one- 
twelfth  of  an  acre  of  the  plaintiff's  lands  of  the  value  of  fifty  dollars 
per  acre,  that  no  damage  had  been  done  to  the  land  itself,  and  that 
the  plaintiff  was  not  entitled  to  recover  anything  for  restoring  the 
soil,  but  allowed  the  plaintiff  the  sum  of  fifty  dollars  as  the  rental 
value  of  the  land  occupied  by  the  defendant  for  four  and  one-half 
years.  Held,  that  the  verdict  was  excessive.  Henderson  v.  Chicago, 
B,  I.  4-  P,  By,  Co.,  221, 

When  final. 

3.  Conflict  of  evidence.  Where  the  evidence  is  so  conflicting  that 
the  jury  might  well  have  found  a  verdict  in  favor  of  either  party,  the 
verdict  of  the  jury  will  not  be  disturbed  upon  appeal.  Erickson  v. 
Barber  Bros.,  S67, 

4.  Conflict  of  evidence.  Where  there  is  an  irreconcilable  conflict  in 
the  evidence  in  a  cause  the  supreme  court  will  not  reverse  a  judg- 
ment and  order  a  new  trial  upon  the  gi*ound  that  the  verdict  and 
judgment  are  not  supported  by  the  evidence.    Stone  v.  Boss,  186. 

5.  Promissory  notes — indorsement  in  hlank^parol  evidence.  Where 
in  an  action  against  one  upon  his  indorsement  in  blank  upon  a 
promissory  note  the  defendant  relied,  as  a  defense  thereto,  upon 
proof  of  an  oral  agreement,  alleged  to  have  been  made  at  the  time  of 
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said  indorsement,  that  the  plaintiff  was  to  take  the  note  without 
recourse  on  the  defendant,  and  the  preponderanoe  of  the  direct 
evidenoe  to  the  fact  of  such  agreement  was  with  the  plaintiff,  but  it 
'appeared  that  the  consideration  received  by  the  defendant  for  the 
transfer  of  said  note  was  considerably  less  than  the  face  value  thereof, 
held,  that  a  verdict  for  the  defendant  would  not  be  set  aside  as  not 
being  supported  by  the  evidence.     Trumcm  v.  Bishop,  697. 

Spec?ial  findings. 

6.  Bight  to.  A  party  is  not  entitled  upon  the  trial  of  a  cause  to 
have  interrogatories  submitted  to  the  jury  for  its  special  findings  as 
to  facts  that  are  immaterial,  nor  upon  every  circumstance  which 
may  have  some  bearing  on  his  case,  and  the  refusal  of  the  court  to 
submit  an  interrogatory,  the  answer  to  which  could  not  have  con- 
trolled the  general  verdict,  is  not  a  reversible  error.  Scagel  ^, 
Chicago,  M,  ^  Si,  P.  By.  Co.,  S80, 

7.  Bespomive  answers.  A  rule  of  the  defendant  company  required 
its  engineers,  during  heavy  rainstorms,  or  immediately  thereafter,  to 
run  its  trains  ''very  cautiously,"  and  one  of  the  questions  submitted 
to  the  jury  for  their  special  finding  was,  whether  the  deceased  was 
running  the  engine  "very  caution  Ay*'  at  the  time  it  came  in  contact 
with  the  ice.  Held,  that  it  appearing  from  the  evidence  that  the  rain 
had  ceased  several  hours  before  the  deceased  reached  the  place  of  the 
accident,  the  interrogatory  related  to  an  immaterial  fact;  but  that, 
conceding  that  the  rule  was  applicable  to  the  case,  the  same  called 
for  the  exercise  only  of  reasonable  care  under  the  circumstances 
referred  to  therein,  and  the  answer  of  the  jury  that  the  deceased  was 
running  ''reasonably  precautious,"  was  sufficiently  definite  as  to  its 
meaning,  and  was  rot  irresponsive  to  the  question  as  referring  to  a 
different  degree  of  care  from  that  called  for  by  the  above  rule.    Id. 

See  Instructions  to  Jury,  20. 
WILLS. 

•DOWEB. 

1.  Election  by  widow — evidence  of.  Where  a  widow  conveyed  to  her 
daughter,  in  consideration  of  love  and  affection  and  of  an  agreement 
for  future  support,  all  of  the  property,  both  real  and  personal,  devised 
and  bequeathed  to  her  by  the  will  of  her  husband,  save  certain  prom- 
issory notes  especially  excepted  therefrom,  and  the  executor,  in 
accordance  with  said  deed,  turned  over  to  said  grantee  all  of  the  per- 
sonal property  not  sold,  held,  that  said  conveyance  was  sufficient  evi- 
dence of  the  consent  of  the  widow  to  take  under  the  will.  Fellizzarro 
V.  Beppert,  497. 
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2.  Intention  of  testator — life-estate  toith  power  of  disposition.  The 
devise  to  the  wife  was  of  "all  my  property,  real,  personal  and  mixed, 
absolutely,  for  her  use  and  benefit  during  her  life,  to  be  used  and 
disposed  of  in  such  manner  as  she  sees  fit ;  and,  at  her  death,  if  there 
remains  any  of  said  property,''  the  same  to  go  to  the  children.  After^ 
wards  the  husband  executed  a  codicil  reciting  therein  that,  having  in 
his  last  will  given  and  bequeathed  all  his  real  estate  unto  his  wife,  he 
thereby  modified  said  bequest  by  giving  her  a  life-estate  only  in  oer^ 
tain  lots  described,  and  the  remainder  after  her  death  to  certain  of  his 
grandchildren.  Meld,  that  the  widow  took  an  estate  in  fee  in  all  of 
the  real  estate  except  the  lots  described  in  the  codicil,  and  in  the 
latter  an  estate  for  life.    Id. 

WITNESSES. 

COMPETENCfY. 

Criminal  procedure — certificate  of  evidence  on  preliminary  examina- 
tion— indictment.  Where  the  stenographic  notes  of  the  evidence  of 
witnesses  upon  the  preliminary  examination  in  a  criminal  cause, 
taken  by  one  not  under  oath,  were  transcribed  by  the  sten- 
ographer in  type -writing,  and  such  copy  was  certified  to  by  the 
justice,  and  returned  to  the  clerk  of  the  district  court  as  the  mlnutee 
of  testimony  taken  before  him  on  such  examination,  Tield,  that  such 
certified  transcript  was  sufficiently  authenticated  to  authorize  the  ( 

grand  jury  to  act  upon  it,  and  to  indorse  the  names  of  the  witnessea  | 

given  therein  upon  the  indictment.     State  v.  Wise,  696,  I 

WORDS  AND  PHRASES.  ! 


Interpretation 

1.  Contracts^-patent  ambiguity.  An  agreement  for  the  purchase  of 
cattle,  then  being  fed  by  the  vendor,  dated  September  26,  1888,  and 
providing  for  the  delivery  of  "two  loads  now,  two  loads  in  two  weeks, 
one  hundred  head  in  October  next,  and  the  remainder  by  the  twenty- 
fifth  of  November,"  presents  no  ambiguity  as  to  the  time  when  the 
last  of  the  cattle  were  to  be  delivered.     Ingram  v.  Wackemagel,  8S. 

2.  Decree.  The  said  decree  recited  that  "this  cause,  coming  on 
for  final  hearing  upon  the  stipulation  of  parties,  it  is  ordered, 
adjudged,''  etc.  SeJd,  that  said  clause  was  to  be  construe^}  to 
mean  that  the  cause  came  on  for  final  hearing  at  that  time  by 
stipulation  of  the  parties,  and  not  that  the  decree  therein  was  ren- 
dered pursuant  to  such  a  stipulation.  American  Emigrant  Co.  v.  Fuller, 
699. 

3.  Construction  of  term  **cumulntive.**  Where  the  newly  disoov- 
ered  evidence  for  which  a  new  ti  a    is  asked  is  of  new  facts  or  aota 


r 
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tending  to  favor  an  altimate  fact  in  issue,  and  \b  not  merely  addi- 
tional proof  of  the  some  faets  or  aets  of  whieh  evidence  was  offered 
on  the  trial  in  proof  of  such  altimate  fact,  it  is  not  to  be  deemed 
omnulative  within  the  rules  pertaining  to  granting  of  new  trials. 
Boggess  v.  Bead,  648. 

4.  '-Successor'*  of  railway  company.  A  decree  commanding  a  rail- 
way company  named,  and  its  successors,  assigns,  grantees  and 
lessees,  to  maintain  and  operate  a  specific  portion  of  its  line  of  road 
is  binding  upon,  and  is  enforceable  by  mandamus  against,  a  railway 
company,  which  was  not  a  party  to  the  action  in  which  said  decree 
was  rendered,  but  was  organized  subsequent  thereto,  and  acquired 
its  interest  in  said  railway  property  from  a  purchaser  thereof  at  a 
receiver's  sale  upon  the  foreclosure  of  a  mortgage.  State  v.  Iowa 
Central  Sy.  Co.,  7tO. 

5.  Ostensible  owner.  One  holding  a  power  of  attorney  to  buy  and 
sell  real  estate  for  another,  and  until  the  sale  thereof  to  rent  the  same, 
or  to  occupy  continuously  himself,  and  to  hold  the  same  in  all  respects 
as  if  he  was  the  absolute  owner  thereof,  is  an  owner  within  the  mean- 
ing of  section  10,  chapter  100,  of  the  Laws  of  the  Sixteenth  General 
Assembly ;  and  where  such  a  person  purchased  a  town  lot,  and  took  a 
deed  in  the  name  of  his  principal,  but  such  deed  was  not  recorded, 
and  material  was  sold  to  the  agent  for  the  construction  of  a  house 
thereon,  under  the  representation  that  he  was  building  the  same  to 
occupy  himself,  and  he  did  afterwards  so  occupy  it,  and  was  supposed 
by  the  furnisher  of  the  material  to  be  the  owner,  held,  that  the  party 
supplying  said  materials  was  entitled  to  a  mechanic's  lien  therefor, 
and  to  have  the  same  foreclosed  against  said  property  as  against  the 
actual  owner  thereof.     Knapp  v.  Greenwood,  1. 

6.  Construction  of  statute — team — laborer.  One  who  is  the  head  of 
a  family,  and  who  is  engaged  in  the  sale  of  oils  at  retail  from  a  tank 
wagon,  which  is  sometimes  driven  by  himself,  and  sometimes  by  his 
minor  son,  and  who  also  makes  sales  from  a  storeroom  where  his  oils 
are  stored,  but  who  makes  the  greater  part  of  his  sales  from  the  wagon, 
and  earns  his  living  thereby,  is  a  laborer,  who  habitually  earns  his 
living  by  the  use  of  a  team  and  wagon,  within  the  meaning  of  section 
section  3072  of  the  Code,  and  is  entitled  to  hold  such  team  and  wagon 
exempt  from  execution.     C^msolvdated  Tank  Line  Co.  v.  Hunt,  6. 

7.  Use  of  word  '* supposed"  in  special  verdict — evidence.  There  being 
evidence  tending  to  show  that  a  large  part  of  the  railroad  ties  at  the 
place  of  the  accident  were  of  soft  wood,  and  broken  off  at  the  south 
rail  of  defendant's  road,  and  that  the  ends  of  others  were  "combed 
out"  by  the  spikes  which  were  forced  through  them  by  lateral  pres- 
sure, held,  that  the  jary  was  warranted  in  finding  that  the  train  was 
supposed  to  have  been  derailed  by  coming  in  contact  with  ice,  and  the 
giving  away  of  the  ties,  and  that  the  uS^  of  the  word  supposed  was  not 
objectionable.     Scagel  v.  Chicago,  M.  j-  St.  P.  By.  Co.,  3S0, 
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8.  Beasandbly  precautious.  A  rule  of  the  defendant  companj 
required  its  engineers,  daring  heavy  rainstorms^  or  immediately 
thereafter,  to  ran  its  trains  "yery  caatioasly/'  and  one  of  the  ques- 
tions submitted  to  the  jury  for  their  special  finding  was,  whether  the 
deceased  was  running  the  engine  "very  cautiously"  at  the  time  it 
came  in  contact  with  the  ice.  Heldy  that  it  appearing  from  the 
eyidence  that  the  rain  had  ceased  several  hours  before  the  deceased 
reached  the  place  of  the  accident,  the  interrogatory  related  to  an 
immaterial  fact;  but  that,  conceding  that  the  rule  was  applicable  to 
the  case,  the  same  called  for  the  exercise  only  of  reasonable  care 
under  the  circumstances  referred  to  therein,  and  the  answer  of  the 
Jury  that  the  deceased  was  running  "reasonably  precautious,"  was 
sufficiently  definite  as  to  its  meaning,  and  was  not  irresponsive  to 
the  question  as  referring  to  a  different  degree  of  oare  from  that 
called  for  by  the  above  rule.    Id, 
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